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Causes  Argued  and  Determined  in  die  Courts  of 
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ACTION  BY  EXECUTORS  FOR  DETERMINATION  OF 

BENEFICIARIES. 

Court  of  Appeals  for  Lucas  County. 

The  Ohio  Savings  Bank  &  Trust  Company  et  al,  as 
Executors,  v.  Jason  D.  Clark  et  al.* 

Decided,  January  15,  1916. 

Wills — When  Executors  May  Maintain  Actions  to  Construe — Actions  to 
Construe  Are  Actions  in  Chancery— Codicil  Held  to  Speak  as  of  the 
Date  of  the  Testator's  Death — Disposition  of  Stock  Dividends  Paid 
to  Executors — Delivery  of  Estate  to  Widow  to  Bold  for  Life — 
Rights  of  Remaindermen. 

1.  Executors  may  maintain  an  action  by  virtue  of  the  provisions  of 
Section  10857,  General  Code,  to  obtain  a  construction  of  a  will 
where  the  estates  devised  are  uncertain,  the  classes  of  beneficiaries 
in  doubt,  and  the  duty  of  the  executors  to  pay  a  collateral  in- 
heritance tax  in  controversy. 

^Motion  to  direct  the  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled  by  the  Supreme  Court,  May  26, 1916. 


OHIO  COURTS  OF  APPEALS. 


Ohio  Savings  Bank  v.  Clark  et  al.  [28  O.C.A. 

2.  An  action  to  construe  a  will  is  one  in  chancery  and  appeal  lies 

from  a  decree  of  the  court  of  common  pleas  in  such  case. 

3.  Jos.  L.  Wolcott  executed  a  will  in  1891,  devising  all  his  estate  to 

his  widow  except  a  bequest  of  $5,000.  In  1899,  he  executed  a 
codicil  in  which  by  apt  words  he  gave  his  widow  all  of  his  prop- 
erty for  the  term  of  her  life.  The  codicil  contains  in  addition,  the 
following  provision:  "At  the  death  of  my  said  wife  all  of  said 
property  as  aforesaid  I  give  and  devise  absolutely  to  the  heirs  of 
my  mother  Caroline  B.  Cromack  the  same  to  go  to  said  heirs 
per  stirpes.*'  The  testator  died  in  1900,  and  his  mother  in  1884. 
The  testator  left  surviving  him,  his  widow,  who  elected  to  take 
under  the  will,  but  no  lineal  descendant.  His  mother  left  sur- 
viving her,  a  brother  and  sister,  both  of  whom  died  in  1885,  and 
the  descendants  of  six  other  brothers  and  sisters,  and  also  her 
second  husband  Joseph  C.  Cromack,  who  died  before  the  testator. 
Held:  That  the  codicil  speaks  as  of  the  date  of  testator's  death, 
and  the  devise  therein  to  the  heirs  of  his  mother  means  those 
who  were  such  at  his  death,  and  such  devise  did  not  lapse  nor  did 
the  testator  die  intestate  as  to  any  portion  of  his  estate,  but  his 
widow  takes  an  estate  for  her  life  with  remainder  to  the  de- 
scendants of  his  mother's  brothers  and  sisters  per  stirpes. 

4.  Dividends  remaining  in  the  hands  of  the  executors,  paid  to  them  on 

8tock  owned  by  the  testator,  pass  to  his  widow,  whether  paid  in 
cash  or  stock,  provided  that  the  actual  value  of  the  stock  at  the 
time  of  testator's  death  be  not  depleted  by  stock  dividends. 

5.  It  is  the  duty  of  the  executors  to  deliver  the  entire  estate  to  the 

widow  on  the  settlement  of  their  final  accounts,  without  security 
from  her,  in  the  absence  of  evidence  showing  that  the  rights  of 
the  remaindermen  will  be  imperiled  thereby. 

Tracy,  Chapunan  &  Welles,  for  plaintiffs  and  defendant,' 
Mary  Louise  Wolcott. 

Brown,  Geddes,  Schmettaii  &  Williams,  Smith,  Baker,  Efflen 
&  Allen,  Brown,  Hahn  &  Sanger,  Fritsche,  Kruse  S  Win- 
chester, Oeer  &  Lane,  R.  W.  Kirkley,  Pierce  J.  Phelan,  0.  B. 
Snider,  A.  Van  Wagenen,  George  B.  Cole,  Kirkbride  &  McCdbe, 
D.  B,  Richards  and  C.  L.  Wilson,  for  other  defendants. 

Richards,  J. 

Appeal  from  the  court  of  common  pleas. 

This  action  is  brought  by  the  executors  for  the  purpose  of 
obtaining  the  direction  and  judgment  of  the  court  as  to  the 
true  construction  of  the  will  of  Joseph  L.  Wolcott,  deceased. 
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There  are  in  the  case  a  very  large  number  of  defendants  and 
they  include  all  persons  who  are,  or  claim  to  be,  beneficiaries 
under  the  will  and  codicil.  On  the  trial  of  the  action  in  the 
court  of  common  pleas  a  decree  was  rendered,  adjudging  that 
the  beneficiaries  under  the  codicil  were  the  brothers  and  sisters 
of  the  mother  of  the  testator,  and  the  descendants  of  such 
brothers  and  sisters.  From  this  decree  an  appeal  was  taken 
by  the  plaintiffs  and  by  Mary  L.  Wolcott,  the  widow.  The  con- 
trolling facts  are  not  in  dispute,  but  before  proceeding  to  the 
merits  of  the  case,  it  is  proper  to  dispose  of  some  preliminary 
questions  raised  by  counsel. 

Certain  of  the  defendants  contend  that  the  executors  are  not 
authorized  by  law  to  bring  an  action  for  the  purpose  of  obtain- 
ing a  construction  of  this  will  and  the  codicils  thereto,  and 
that  the  action  is  prematurely  brought.  They  insist  that  such 
action  can  not  be  maintained  during  the  lifetime  of  the  widow 
of  Joseph  L.  Wolcott.  The  record  shows  that  the  debts  of 
the  estate  have  been  fully  paid  and  that  the  executors  have 
on  liand  and  under  their  control  a  large  estate,  consisting  of 
non-ancestral  property  and  aggregating  probably  more  than 
half  a  million  dollara,  and^  that  it  is  necessary  for  the  court 
to  fix  and  adjudge  the  true  construction  to  be  placed  on  this 
will  before  the  executors  can  properly  conclude  the  administra- 
tion of  the  trust  reposed  in  them  and  make  distribution  of  the 
estate,  and  no  sufficient  reason  is  perceived  why  this  adjudi- 
cation can  not  be  had  during  the  lifetime  of  the  widow.  Fur- 
thermore, the  widow  contends  that  she  is  entitled  to  the  estate 
in  fee,  while  ctther  defendants  claim  interests  therein.  If  her 
claim  prevails,  no  duty  to  pay  a  collateral  inheritance  tax 
under  G.  C,  Section  5831,  is  imposed  on  the  executors;  while 
if  the  claims  asserted  by  other  defendants  should  prevail,  then 
such  duty  rests  on  them.  We  hold  that  the  action  is  main- 
tainable alike  under  Section  10857,  Oeneral  Code,  and  under 
the  general  principles  of  equit}'^  jurisprudence. 

It  is  further  insisted  that  the  action  is  one  which  can  not  be 
appealed  to  this  court.  Long  before  the  passage  of  the  orig- 
inal statute  now  known  as  Section  10857,  General  Code,  courts 
of  chancery  were  called  on  to,  and  did,  adjudicate  cases  for 
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the  construction  of  wills,  and  the  section  cited  is  only  declar- 
atory of  that  early  practice.  Indeed,  the  statute  itself  provides 
for  the  remedy  *'as  fully  as  formerly  was  entertained  in  courts 
of  equity."  We  hold,  therefore,  that  the  action  is  one  which 
may  properly  b3  brought  into  this  court  by  appeal. 

We  reach,  therefore,  the  merits  of  the  case  and  are  required 
to  place  a  construction  on  the  will  and  codicils  left  by  Joseph 
L.  Wolcott,  and  to  determine  who  are  the  beneficiaries  there- 
under. The  will  bears  date  of  July  10,  1891,  and  makes  a 
bequest  of  five  thousand  dollars,  which  is  not  in  dispute,  and 
gives  all  the  remainder  of  his  property,  after  the  payment  of 
his  debts,  to  his  widow,  Mary  Louise  Wolcott,  and  names  her 
as  one  of  the  executors  of  his  will.  On  December  11,  1899, 
Joseph  L.  Wolcott  added  a  first  codicil  to  his  will,  which 
codicil  reads  as  follows,  omitting  the  execution: 

''Whereas  I,  Joseph  L.  Wolcott,  of  Toledo,  Ohio,  did  on 
the  10th  day  of  July  in  the  year  1891,  make  my  last  will  and 
testament  as  of  that  day  I  do  hereby  declare  the  following  to 
be  a  codicil  to  the  same.  After  the  payment  of  all  my  just  and 
lawful  debts  I  do  hereby  give  and  bequeath  to  my  wife,  Mary 
L.  Wolcott,  for  her  use,  for  and  during  the  term  of  her  natural 
life,  all  my  property  real,  personal  and  mixed  of  whatsoever 
character  and  wheresoever  located,  it  being  my  intention  thereby 
to  insure  to  her  the  income  of  and  from  my  property  as  afore- 
said during  her  natural  life. 

''At  the  death  of  my  said  wife  all  of  said  property  as  afore- 
said I  give  and  devise  absolutely  to  the  heirs  of  my  mother, 
Caroline  B.  Cromack,  the  same  to  go  to  said  heirs  'per  stirpes,'' 


On  August  11,  1900,  he  made  a  second  codicil,  revoking  the 
previous  appointment  of  executors  and  appointing  the  plaint- 
iffs in  this  action  as  executors  of  his  last  will  and  testament. 
The  entire  controversy  in  this  action  centers  around  the  fol- 
lowing language  contained  in  the  first  codicil: 

"At  the  death  of  my  said  wife  all  of  said  property  as  afore- 
said I  give  and  devise  absolutely  to  the  heirs  of  my  mother, 
Caroline  B.  Cromack,  the  same  to  go  to  said  heirs  per  sttirpes." 

As  stated  in  the  brief  of  counsel  for  plaintiflPs,  the  precise 
question  involved  is.  Who  are  the  heirs  of  Caroline  B.  Cromack 
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within  the  meaning  of  this  provision  in  the  first  codicil?  Be- 
fore reaching  a  solution  of  this  question,  it  is  necessary  to 
consider  not  only  the  language  used  by  the  testator  in  his  will 
and  codicil,  but  his  situation  at  the  time  of  their  execution. 
The  terms  of  the  codicil  are  su(h  that,  before  any  construction 
can  be  given  the  same,  the  practical  necessity  arises  of  ascer- 
taining such  facts  as  will  place  the  court  in  the  position  of  the 
testator. 

As  has  been  said,  the  first  codicil  was  executed  on  December 
11,  1899.  The  testator,  Joseph  L.  Wolcott,  died  on  December 
1,  1900,  leaving  surviving  him  his  widow,  ^lary  L.  Wolcott, 
but  no  lineal  descendants,  he  never  having  had  issue  born  to 
him.  He  did  leave,  however,  surviving  him  one  half-brother 
and  the  descendants  of  other  half-brothers  and  half-sisters, 
these  half-brothers  and  half-sisters  being  the  children  of  his 
father  by  a  former  wife.  The  widow,  Mary  L.  Wolcott,  duly 
elected  to  take  under  the  will.  The  facts  necessary  to  put  the 
court  in  the  situation  of  the  testator  at  the  time  of  the  execu- 
tion of  this  codicil  are  as  follows: 

Caroline  B.  Cromack,  his  mother,  died  in  1884.  Her  will 
was  duly  admitted  to  probate  and  in  this  will  she  referred  to 
**my  adopted  daughter  Carrie  Davis  Clark,"  and  named  her 
as  one  of  her  beneficiaries,  but  there  is  no  evidence  that  Carrie 
Davis  Clark  was  ever  legally  adopted  as  a  daughter  of  Mrs. 
Cromack.  Joseph  L.  Wolcott  was  the  only  child  ever  born  to 
Caroline  B.  Cromack,  and  he  and  his  mother's  second  hus- 
band, Joseph  C.  Cromack,  survived  her.  Joseph  C.  Cromack 
died  about  May  12,  1900,  after  the  execution  of  the  first  codicil 
but  before  the  testator's  death.  Caroline  B.  Cromack  was  also 
survived  by  a  brother  and  sister,  both  of  whom  died  in  1885, 
and  also  by  the  lineal  descendants  of  three  other  brothers  and 
three  other  sisters.  These  last  named  brothers  and  sisters  died 
prior  to  her  death.  While  there  are  a  large  number  of  defend- 
auts,  probably  more  than  one  hundred,  claiming  interests  in 
the  estate,  they  may  all  be  grouped  into  four  classes  as  is  so 
well  and  concisely  done  in  the  brief  of  counsel  for^plaintifl's. 
These  four  classes  of  daimiantSj  as  set  forth  in  that  brief,  are 
the  following: 
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a.  Descendants  of  Joseph  0.  Cromack,  surviving  husband 
of  Caroline  B.  Cromack,  deceased. 

h.  Descendants  of  Carrie  Davis  Clark,  the  alleged  adopted 
daughter  of  Caroline  B.  Cromack,  deceased. 

c.  Descendants  of  the  brothers  and  sisters  of  Caroline  B. 
Cromack,  deceased. 

d.  Descendants  of  the  half-brother  and  half-sisters  of 
Joseph  L.  Wolcott. 

With  these  facts  established,  the  court  is,  in  a  lai^e  measure, 
able  to  place  itself  in  the  situation  of  Joseph  L.  Wolcott  when 
he  executed  his  first  codicil  on  December  11,  1899,  and  from 
that  vantage  point  determine  the  beneficiaries  he  meant  to  in- 
clude when  he  used  in  his  first  codicil  the  following  language: 

*  *  At  the  death  of  my  said  wife  all  of  said  property  as  afore- 
said I  give  and  devise  absolutely  to  the  heirs  of  my  mother, 
Caroline  B.  Cromack,  the  same  to  go  to  said  heirs  per  Mrpes.'' 

The  most  patent  fact  which  at  once  suggests  itself  is  that  he 
himself  was  the  only  heir  of  his  mother,  but,  of  course,  it  is 
unthinkable  that  he  meant  to  will  his  property  to  himself  under 
the  designation  of  heir  of  his  mother.  Neither  the  language 
of  the  codicil  nor  the  circumstances  surrounding  the  testator 
point  to  the  conclusion-  that  he  meant  his  estate  to  go  to  his 
step-father,  Joseph  C.  Cromack.  If  Joseph  C.  Cromack  had 
been  intended,  the  expression  ''per  stirpes'^  would  not  have 
been  used,  and  the  natural  method  would  have  been  to  desig- 
nate Joseph  C.  Cromack  by  name.  Furthermore,  the  share 
which  Joseph  C.  Cromack  would  take  as  husband  of  Caroline 
B.  Cromack,  he  would  not  at  least  as  to  the  real  estate  take  as 
heir.  Clearly  we  must  look  elsewhere  to  ascertain  the  persons 
intended  by  the  testator  by  the  expression  *' heirs  of  my  mother 
•     •     •    p^f.  stirpes/' 

The  argument  is  made,  and  has  much  force,  that  the  heirs 
of  his  mother  were  fixed  and  determined  at  the  date  of  her 
death  which  was  in  1884,  more  than  fifteen  years  before  the 
first  codicil  was  made.  The  rule  is  one  of  the  most  ancient 
known  to  the  law,  but  it  is  equally  well  settled  that  the  word 
'* heirs,"  when  used  in  wills,  is  a  word  which  is  flexible,  and 
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has  often  been  held  by  .the  courts  to  have  been  used  in  a  sense 
other  than  in  its  strict  technical  meaning.  A  good  illustra- 
tion of  such  use  of  the  word  ** heirs"  may  be  found  in  Jones  v. 
Lloyd,  33  0.  S.,  572,  but  such  holdings  have  been  so  frequently 
made  that  it  is  unnecessary  to  cite  other  cases  illustrating  the 
proposition.  We  have  to  determine,  from  the  language  used 
by  the  testator  and  the  circumstances  surrounding  him,  in  what 
sense  he  used  it.  He  knew  that  his  will  would  not  take  effect 
until  his  death  and  that  it  would  speak  from  a  time  subsequent 
to  its  date.     It  would  be,  until  his  death,  ambulatory. 

It  is  clear  that  when  Joseph  L.  Wolcott  referred  in  his  will 
to  the  heirs  of  his  mother  as  the  ones  who  should  succeed  to 
his  estate,  he  meant  those  who  were  such  heirs  at  the  time  his 
will  should  take  effect.  He  was  the  one  whose  estate  was  being 
disposed  of  and  that  disposition  could  only  become  effective  at 
his  death.  That  was  the  important  date  he  had  in  mind  in 
making  his  will,  and  those  who  were  then  the  heirs  of  his 
mother  were  to  be  the  recipients  of  his  bounty  and  should  re- 
ceive his  estate,  postponing  the  time  of  enjoyment  thereof  for 
such  time  as  his  widow,  who  was  given  a  life  estate,  should  sur- 
vive him.  This,  we  think  to  be  the  fair  intent  and  meaning  of 
the  language  he  used,  under  the  circumstances  and  in  the  situa- 
tion in  which  he  was  placed  at  the 'time  he  signed  the  first 
codicil  to  his  will.  The  result  would  follow  that  the  remainder 
of  his  estate,  after  the  interest  given  to  his  widow  in  this  codicil, 
would  pass  to  and  vest  in  the  descendants  of  the  brothers  and 
sisters  of  his  mother,  per  stirpes.  Those  persons  would  be 
her  heirs  at  the  time  the  will  became  effective.  They  would 
be  her  next  of  kin  and  the  descendants  of  such  next  of  kin. 

It  may  be  noted  that  the  first  will  gave  to  the  widow  his 
entire  estate  absolutely,  excepting  a  minor  bequest.  The  evi- 
dent purpose  of  making  the  first  codicil  was  to  revoke  that  por- 
tion of  the  will  and  to  give  her,  in  lieu  thereof,  the  estate  named 
in  this  codicil,  and  the  right  was  taken  from  her  in  a  later 
codicil  to  be  one  of  the  executors  of  the  estate.  In  the  light  of 
these  facts,  it  is  apparent  that  she  is  not  given  any  greater 
rights  than  those  specifically  provided  in  the  first  codicil.  The 
important  limitation  on  her  estate,  therein  mentioned,  mani- 
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fests  an  intent  which  to  fail  to  follow  would  amount  to  making 
a  will  for  the  testator.  In  view  of  the  manifest  purpose  of 
the  testator,  on  the  date  of  the  first  codicil,  to  make  a  codicil 
which  should  dispose  of  his  entire  estate,  and  in  view  of  the 
fact  that  his  mother  had  heirs,  we  can  not  reach  a  conclusion, 
as  contended  by  plaintiffs,  that  the  devises  intended  for  those 
heirs  lapsed,  and  that  the  widow  would  succeed  to  the  estate 
as  his  heir.  Neither  can  we  find  that  the  codicil  is  of  such 
doubtful  import  as  to  be  invalid.  On  the  contrary,  a  majority 
of  the  court  are  of  the  opinion  that  the  entire  estate  which  the 
widow  receives  under  the  will  is  that,  and  that  only,  which  is 
specifically  provided  for  her  in  the  language  of  this  first  codicil, 
and  that  Joseph  J.  Wolcott  did  not  die  intestate  as  to  any  por- 
tion of  his  property.  We  reach  this  conclusion  the  more  readily 
in  view  of  the  well  known  presumption  against  intestacy  where 
a  will  is  executed  evidently  intending  to  dispose  of  the  entire 
estate. 

In  view  of  this  decision  that  the  widow  does  not  receive  the 
cjjtire  estate,  it  becomes  important  to  decide  another  question 
raised  on  the  record.  The  petition  sets  out  that  the  testator 
was  the  owner  at  his  death  of  five  hundred  and  one  shares  of  the 
capital  stock  of  The  National  Supply  Company  of  the  par  value  ^• 

of  one  hundred  dollars  each,  which  stock  was  then  of  the  actual 
value  of  two  hundred  and  fifteen  dollars  per  share.  On  this 
stock  large  dividends  have  been  paid  since  the  death  of  the  tes- 
tator, some  of  them  in  cash  and  some  in  stock,  the  dividends 
aggregating  perhaps  eighty  thousand  dollars  or  more.  A  por- 
tion of  this  stock  was  used  in  the  payment  of  debts  of  the  estate, 
and  the  executors  are  in  doubt  and  ask  the  opinion  of  the  court 
as  to  what  disposition  to  make  of  certain  of  these  dividends. 
Under  the  facts  and  circumstances  existing  in  this  case,  and 
upon  an  examination  of  the  authorities  cited  by  counsel,  the 
court  holds  that  the  widow  is  entitled  to  receive  all  of  the  divi- 
dends declared  and  paid,  whether  in  stock  or  cash,  provided 
that  the  original  actual  value  of  the  stock  remaining,  after  such 
portion  as  was  legitimately  used  in  the  payment  of  debts,  shall 
not  be  depleted  by  stock  dividends,  below  the  actual  value, 
at  the  time  of  the  death  of  the  testator,  of  the  stock  not  used  in 
the  payment  of  debts. 
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The  petition  of  the  executors  asks  the  instructions  of  the 
court  Math  regard  to  the  delivery  of  the  estate  in  their  hands. 
Having  determined  that  the  widow  is  entitled  to  the  estate 
for  her  use  during  the  term  of  her  natural  life,  it  being  the 
intention  of  the  testator,  according  to  the  language  of  the 
codicil,  thereby  to  insure  to  her  the  income  from  the  property 
during  her  life,  we  know  of  no  suflScient  reason  why  the  execu- 
tors, upon  filing  their  final  accounts  and  having  the  same  ap- 
proved, should  not  turn  the  entire  estate  over  to  her  to  hold 
under  and  pursuant  to  the  right  given  her  by  the  language  of 
this  codicil.  The  evidence  does  not  disclose  danger  or  inse- 
curity to  the  remaindermen  if  this  be  done  without  bond.  The 
rules  applicable  under  such  circumstances  seem  to  be  clearly 
stated  in  16  Cyc,  641,  and  are,  in  substance,  that,  in  the  absence 
of  a  showing  of  actual  danger,  an  inventory  is  the  only  protec- 
tion to  which  a  remainderman  is  entitled,  and  that  the  tenant 
for  life  of  personal  property  is  usually  entitled  to  its  posses- 
sion without  giving  security  for  the  forthcoming  of  the  prop- 
erty at  the  termination  of  the  life  estate.  If,  however,  the  widow 
should  so  desire,  the  court  will  allow  the  continuance  in  office 
of  the  plaintiffs,  as  trustees,  they  being  the  ones  designated  in 
the  last  codicil  of  the  testator. 

A  decree  may  be  drawn  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 

Chittenden,  J.,  concurs. 

KiNKADE,  J.  (dissenting), 

I  can  not  concur  in  the  views  of  the  majority  of  the  court 
with  respect  to  the  effect  of  the  first  codicil,  in  so  far  as  it 
makes  a  disposition  of  the  remainder  of  the  estate  over  and 
above  the  life  estate  to  Mrs.  Wolcott.  It  is  an  ingenious  and 
helpful  aid,  in  ascertaining  the  intention  of  a  testator,  to  first 
supplement  the  will  and  then  look  for  his  intention  as  indi- 
cated by  the  will  thus  supplemented.  It  is  far  easier  to  find 
the  intention  by  this  method  than  it  is  to  find  authority  in 
the  law  for  pursuing  this  course.  I  think  the  first  codicil  of 
the  will  fails,  by  reason  of  its  uncertainty  and  for  the  reason 
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that  no  one  designated  in  this  codicil  as  taker  survived  the 
testator,  and  he,  therefore,  died  intestate  as  to  this  portion  of 
his  estate  and  the  same  must  go  to  his  wife  as  his  sole  heir. 


GENERAL  AND  SPECIAL  ELECTIONS  DISTINGUISHED. 

Court  of  Appeals  for  Hamilton  Ck)unt7. 

Walter  M.  Yeatman  bt  al  v.  State  of  Ohio,  ex  rel  Stieringer. 

Decided,  March,  1914. 

Elections — Per  Diem  of  Judges  and  Clerks — Vote  on  Constitutional 
Amendments  Constitutes  a  Bpedal  Election — Unless  Held  on  the 
Date  of  the  Regular  November  Election, 

1.  The  term  "general  election"  is  applicable,  under  the  proYisions  of  the 

Constitution  and  statutes  of  Ohio,  to  elections  only  which  are  held 
on  the  first  Tuesday  after  the  first  Monday  in  November. 

2.  The  election  held  on  September  3,  1912,  for  the  purpose  of  adopting 

or  rejecting  certain  amendments  to  the  Constitution,  although 
statewide  and  of  the  utmost  importance,  was  nevertheless  a 
special  as  distinguisihed  from  a  general  or  regular  election;  and 
while  the  labor  may  have  been  as  arduous  as  that  required  at  a 
general  election,  payment  to  judges  and  clerks  for  their  services 
on  that  day  must  be  fixed  in  accordance  with  the  schedule  pro- 
vided for  such  services  at  special  elections. 

John  A,  Deasy,  Assistant  Attorney-General,  for  plaintiff  in 
error. 

WUliam  Tharndf/ke,  contra. 

Jones  (Oliver  B.),  J. 

The  question  to  be  determined  in  this  case  is  whether  the 
election  held  September  3,  1912,  at  which  certain  proposed 
amendments  to  the  Constitution  of  Ohio  were  submitted  to  a 
vote  of  the  people  of  the  state,  was  a  genenal  election,  or  a  special 
election  within  the  terms  used  in  Section  4944  of  the  General 
Code  of  Ohio,  which  fixed  the  amount  of  compensation  to  be 
allowed  to  the  judges  and  clerks  of  election. 
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•  An  act  to  provide  for  the  election  and  assembling  of  the  con- 
vention to  amend  the  Constitution,  found  in  102  0.  L.,  298,  in 
Section  4,  conferred  upon  the  constitutional  convention  author- 
ity to  fix  and  prescribe  the  time,  form  and  manner  of  submit- 
ting the  proposed  amendments,  and  in  Section  5  provided  how 
the  election  should  be  held  and  the  returns  made  and  canvassed. 

Under  the  authority  conferred  by  this  act  the  constitutional 
convention,  by  resolution,  fixed  the  third  day  of  September, 
1912,  as  the  date  of  the  election,  and  provided  in  its  schedule 
in  that  resolution  under  the  head  of  ** Method  of  Submission" 
that  the  separate  proposed  amendments  should  be  submitted 
''at  a  special  election  to  be  held"  on  that  date.  This  resolution 
further  provided  **said  special  election  shall  be  held  pursuant 
to  all  provisions  of  law  applicable  thereto,  including  special 
registration"  and  provided  for  the  carrying  on  of  said  election, 
and  prescribed  a  form  for  an  ofScial  ballot  headed  as  follows: 
**  Official  Ballot.  Special  Election  Tuesday,  September  3,  1912. 
Amendments  to  the  Constitution." 

The  Constitution  as  it  stood  prior  to  this  election  provided  in 
Article  XVII^  Section  1,  for  the  election  of  state  and  county 
officers  on  the  first  Tuesday  after  the  first  Monday  in  November 
in  the  even  numbered  years,  and  for  election  of  all  other  elective 
officers  on  the  same  day  in  the  odd  numbered  years ;  and  in  the 
latter  part  of  Section  2  of  this  article  in  providing  for  the  filling 
of  vacancies  **by  election  at  the  first  general  election  for  the 
office  which  is  vacant"  it  evidently  refers  to  the  November 
election  provided  for  in  this  article  as  **a  general  election." 

In  the  provisions  found  in  Article  XVI  of  the  Constitution 
as  it  existed  prior  to  this  election,  Section  1  provided  for  the 
submission  of  the  proposed  amendments  '*at  the  next  election 
for  senators  and  representatives."  Section  2  of  the  same  article 
provided  for  the  submission  of  the  question  as  to  whether  it  is 
necessary  to  call  a  constitutional  convention  **at  the  next  elec- 
tion for  members  of  the  General  Assembly";  and  Section  3 
provided  for  the  submission  of  the  question  as  to  whether  a 
constitutional  convention  shall  be  held  *'at  the  general  election" 
to  be  held  in  the  year  1871  and  in  each  twentieth  year  there- 
after. 
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Article  11,  Section  2,  fixes  the  date  for  the  election  of  senators 
and  representatives,  and  Article  III,  Section  1,  fixes  the  date 
for  the  election  of  executive  oflScers.  The  Constitution  of  1851 
originally  fixes  this  date  as  the  second  Tuesday  in  October,  and 
afterwards,  October  18,  1885,  it  was  changed  by  amendment 
to  the  first  Tuesday  after  the  first  Monday  in  November. 

Title  14  of  the  Qeneral  Code  is  devoted  to  public  elections. 
Chapter  2  therein  providing  for  the  time  and  notice  of  elections. 
Section  4826  therein  provides  for  *'all  general  elections"  for 
the  governor  and  other  state  and  county  officers,  fixing  it  on  the 
day  provided  by  the  Constitution — the  first  Tuesday  after  the 
first  MJonday  in  November  in  the  even  numbered  years. 

Sections  4831,  4835,  4836  and  4838  fix  the  time  of  elections  of 
township  and  municipal  officers  and  members  of  the  board  of 
education,  all  being  as  fixed  by  the  constitutional  provision  the 
first  Tuesday  after  the  first  Monday  in  November  in  the  odd 
numbered  years. 

In  Section  4832  the  ** regular  election''  for  township  officers  is 
referred  to. 

Section  4829  provides  for  a  "special  election"  to  fill  a  vacancy 
in  the  office  of  congressman  or  member  of  the  Qeneral  Assembly. 
Such  election  may  be  held  and  conducted  as  in  case  of  a  "regu- 
lar election." 

Section  4840  distinguishes  between  the  submission  of  a  ques- 
tion at  a  "special"  election  or  at  a  "regular"  election.  And 
Section  4870  uses  the  phrase  "at  any  general  or  special  elec- 
tion." 

Section  4941  makes  full  provision  for  special  elections  in 
registration  cities. 

The  term  "November  election"  is  repeatedly  used  in  the  stat- 
utes. It  is  referred  to  in  Sections  4845  and  4846  with  reference 
to  the  fixing  of  election  precincts,  and  in  Sections  4893,  4915, 
4917,  4919,  4920,  4921  and  4925  with  reference  to  registration. 

In  Chapter  6,  relating  to  primary  elections.  Section  4948  speci- 
fies that  words  and  phrases  in  that  chapter  shall  be  construed 
as  follows: 

"The  words  'November  election,'  the  election  held  on  the 
first  Tuesday  after  the  first  Monday  in  November  in  any  year. 
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*'The  words  'general  election,'  the  November  election  in  the 
years  when  state  and  county  officers  are  to  be  elected.*' 

Sections  4949,  4967  and  4980,  relating  to  primary  elections, 
use  the  term  ''general  election";  and  Section  4980  provides  that 
"Affiliation  shall  be  determined  by  a  vote  of  the  electors  making 
application  to  vote,  at  the  last  general  election  held  in  even 
numbered  years.'' 

It  therefore  appears  that  the  provisions  of  the  Constitution 
and  the  General  Code  recognize  ".regular"  elections  and  "pri- 
mary" elections,  and  "general"  elections  and  "special"  elec- 
tions. The  term  "regular  election"  seems  to  be  used  in  the 
same  way  and  to  mean  the  same  thing  as  the  term  "general  elec- 
tion." 

The  Legislature  has,  in  Section  4948,  construed  the  term 
"general  election,"  limiting  it  to  the  November  election  in  even 
numbered  years,  while  the  language  used  in  Section  4980  would 
seem  to  indicate  there  might  be  a  general  election  held  in  odd 
numbered  years. 

A  careful  consideration  of  all  the  constitutional  provisions 
and  statutes  cited  above  compel  the  court  to  the  opinion  that 
the  term  "general  election"  was  intended  to  apply  only  to  the 
elections  held  on  the  first  Tuesday  after  the  first  i\Ionday  of 
November  both  in  the  even  and  in  the  odd  numbered  years,  and 
that  all  other  elections  would  be  special  elections  except  the 
"primary  elections,"  which  are  another  class  and  otherwise 
provided  for.  A  general  election  is  one  held  throughout  the 
state  at  regularly  recurring  intervals  for  the  purpose  of  elect- 
ing public  officers  and  possibly  at  the  same  time  voting  upon 
such  public  questions  as  might  be  then  legally  submitted,  while 
a  special  election  is  one  held  at  some  other  time  to  vote  upon 
public  questions  or  to  elect  officers  to  fill  vacancies. 

It  has  been  argued  that  the  term  "general"  would  neces- 
sarily be  applied  to  every  election  that  was  state-wide  and  held 
at  every  polling  place  at  the  same  time,  but  it  can  be  readily 
seen  that  an  election  might  be  held  on  one  question,  such  as  the 
issue  of  state  bonds  for  some  public  purpose  or  any  other  pub- 
lic question  that  might  require  a  vote  of  the  entire  people  of 
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the  state.  Such  question,  while  general  with  respect  to  the 
state-wide  interest,  would  not  necessarily  require  such  an  elec- 
tion to  be  classed  as  a  ** general  election.''  The  election  of  Sep- 
tember 3,  1912,  like  any  election  held  to  amend  or  modify  the 
provisions  of  the  Constitution,  was  of  the  utmost  importance  to 
all  the  citizens  of  the  state  and  involved  matters  of  the  greatest 
general  interest  to  its  voters.  This  particular  election  was  de- 
nominated as  a  special  election  by  the  constitutional  convention 
that  provided  for  it,  and  it  certainly  was  special  in  that  it  was 
fixed  for  a  day  when  no  other  question  would  engage  the  atten- 
tion of  the  voters  and  each  proposed  amendment  submitted 
might  receive  the  special  and  undivided  consideration  of  every 
voter. 

We  must  therefore  hold  that  this  election  was,  in  the  meaning 
of  the  statute,  a  special  election,  and  while  the  labor  required 
of  the  judges  and  clerks  in  receiving  and  canvassing  the  votes 
may  have  been  even  more  arduous  than  that  of  a  general  elec- 
tion, the  question  of  payment  for  the  full  value  of  the  services 
rendered  is  one  that  is  not  addressed  to  the  court,  and  the  court 
can  only  determine  what  has  been  provided  by  statute  for  such 
service. 

The  judgment  below  is  reversed. 

Swing.  J.,  and  Jones  (E.  H.),  J.,  concur. 


PRESUMPTION  OP  INNOCENCE  IN  A  CONTEMPT  PROCEEDING. 

Court  of  Appeals  for  Knox  County. 

JUDSON  LONEY  ET  AL  V.  J.   C.   HaLL. 

Decided,  October  25,  1917. 

Finding  of  a  Trial  Judge  on  the  Evidence — Will  Not  6e  Disturbed  by  a 
Revietoing  Court,  Whenr— Degree  of  Proof  Required  to  Convict  of 
Contempt. 

1.  The  Judgment  of  a  trial  Judge  who  has  passed  upon  the  suflSciency 
and  weight  of  the  evidence  will  not  be  disturbed,  where  the  evi- 
dence Is  such  that  different  minds  might  reach  different  con- 
clueions. 
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2.  A  proceeding  for  contempt  is  quasicTiadnBl  in  its  nature  with  the 
presumption  in  favor  of  the  innocence  of  the  defendant,  and  con- 
viction can  be  had  only  on  an  affirmative  showing  of  guilt. 

F,  O.  Levering  and  R.  L.  Carr,  for  plaintiff  in  error. 
L.  C.  Stillwell  and  Oreer  &  CronUey,  contra. 

HoucK,  J. 

Error  is  here  prosecuted  in  which  it  is  sought  to  reverse  the 
finding  and  judgment  of  Hon.  Park  B.  Blair,  judge  of  the  Com- 

« 

men  Pleas  Court  of  Knox  County,  Ohio,  in  his  dismissal  of  con- 
tempt proceedings  filed  by  plaintiffs  herein  against  defendant 
for  alleged  violation  of  a  judgment  heretofore  rendered  in  the 
common  pleas  court  in  which  said  J.  C.  Hall  was  enjoined  and 
restrained  from  engaging  in  the  hardware  business  in  Danville 
or  Buckeye  City,  Ohio. 

The  proceedings  in  contempt  were  heard  by  the  trial  judge 
upon  the  evidence  offered,  which  is  now  before  us  in  the  form  of 
a  bill  of  exceptions.  The  trial  court  dismissed  the  action 
in  contempt  and  held  the  accused  J.  C.  Hall  guiltless.  By  this 
proceeding  in  error  it  is  sought  to  reverse  the  judgment  of  the 
court  below. 

It  is  claimed  by  counsel  for  plaintiffs  in  error  that  the  de- 
fendant violated  the  injunction  heretofore  granted  by  the  com- 
mon pleas  court  and  that  he  is  now  engaged  in  the  hardware 
business.  Counsel  for  defendant  in  error  insist  that  said  Hall 
is  not  engaged  in  the  hardware  business,  but  is  conducting  what 
is  known  as  a  racket  store. 

The  only  question  to  be  determined  in  this  case  is  one  of  fact, 
namely:  Is  J.  C.  Hall  now  engaged  in  the  hardware  business 
in  the  villages  of  Danville  or  Buckeye  City,  Ohio?  This  ques- 
tion was  submitted  to  the  trial  judge.  It  was  a  question  of  fact, 
and  he  was  called  upon  and  did  pass  upon  not  only  the  suffi- 
ciency but  the  weight  of  the  evidence. 

The  rule  of  law  is  well  known  that  a  reviewing  court  will  not 
reverse  a  judgment  on  the  weight  of  the  evidence  unless  it  mani- 
festly aptpears  that  the  judgment  is  against  the  weight  thereof. 
We  have  read  the  testimony  of  all  the  witnesses,  as  embodied  in 
the  bill  of  exceptions,  and  we  find  the  evidence  to  be  conflicting; 
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different  minds  might  arrive  at  different  conclnsions  therefrom, 
and  as  a  matter  of  fact  it  took  this  court  some  time  to  be  unani- 
mous in  its  conclusion  as  to  whether  or  not  the  defendant  had 
violated  the  former  order  and  judgment  of  the  common  pleas 
court. 

Thus  it  follows  that  where  different  minds  might  arrive  at 
different  conclusions  or  different  results,  from  the  same  evidence, 
and  the  case  having  been  tried  to  a  trial  judge  who  has  the  same 
power,  authority  and  right  to  determine  as  to  the  sufficiency  as 
well  a^  the  weight  of  the  evidence  as  a  jury,  and  having  done  so, 
a  reviewing  court  has  no  authority  to  reverse  such  judgment, 
unless  upon  the  whole  record  it  i&  clearly  manifest  that  a  differ- 
ent judgment  should  have  Ibeen  rendered — and  this  we  do  not  find. 

We  are  of  the  opinion  that  this  being  a  quasi-criadnal  case 
the  evidence  should  be  clear,  positive  and  convincing  that  the 
one  charged  with  contempt  is  guilty,  before  a  court  so  finds. 
We  think  the  rule  of  evidence  in  cases  such  as  the  one  now  under 
review  requires  stronger  proof  in  order  to  find  one  guilty  of 
contempt  than  simply  a  preponderance.  In  fact,  in  a  qtuisi- 
criminal  proceeding  such  as  the  one  at  bar  the  presumption  is 
all  in  favor  of  the  person  charged  with  the  offense,  namely,  in 
favor  of  innocence.  In  such  a  ease  it  must  affirmatively  appear 
in  the  record  that  the  person  so  charged  with  contempt  is  guilty. 

Applying  this  rule  of  law  to  the  facts  as  established  by  the  evi- 
dence in  the  bill  of  exceptions,  and  after  a  careful  examination 
of  the  entire  record  in  this  case,  we  are  bound  to  and  do  arrive 
at  the  conclusion  that  the  judgment  of  the  trial  judge  in  the 
present  case  is  right  and  should  be  affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 
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DECREE  OF  CARE  DUE  FROM  A  MOTORMAN  TOWARD  A 

CHILD  OF  TENDER  YEARS. 

Court  of  Appeals  for  Lucas  Couufty. 

The  Maumee  ValiLEY'  Railway  &  Light  Company  v. 
Kenneth  Hanaway,  a  Minor.* 

Decided,  December  6,  1915. 

Negligence — Child  Three  Years  of  Age  Struck  by  Electric  Car — Greater 
Care  Required  Toward  Child  Titan  an  Adult — Can  be  No  Inference 
as  to  WTiat  Child  Will  Do — Instructions  to  Jury  Must  be  Construed 
With  Reference  to  the  Facts  of  the  Case — Special  Findings  May  be 
Signed  by  Nine  Jurors  Only — Misconduct  Must  be  Brought  Upon 
the  Record, 

1.  Where  a  child  of  Immature  years  and  incapable  of  realizing  and  ap- 

preciating the  proximity  of  danger  Is  threatened  with  injury  by 
an  electric  car,  the  electric  railway  company,  in  order  to  dis- 
charge its  duty  of  exercising  ordinary  care,  is  required  to  use 
greater  care  than  in  a  case  where  an  adult  Is  so  threatened. 

2.  A  charge  of  the  court  is  to  be  read  with  reference  to  the  facts  in 

the  case  on  trial,  and  the  words  "near  the  track"  are  not  indefinite 
where  the  jury  could  not  have  understood  them  to  mean  other 
than  close  proximity  to  the  track. 

3.  With  a  child  of  very  tender  years  there  Is  no  inference  that  it  will 

ei-ther  run  In  front  of  a  car  or  away  from  it,  and  a  motorman  should 
operate  his  car  with  knowledge  that  a  child  of  that  age  may  do 
either,  and  it  is  his  duty  to  use  ordinary  care  to  avoid  injuring  It. 

4.  Where  a  general  verdict  is  signed  by  twelve  jurors,  special  find- 

ings of  fact  signed  by  nine  jurors  are  properly  received  by  the 
trial  court. 

5.  Alleged  misconduct  occurring  during  the  trial  in  the  presence  of 

the  court  should  be  brought  upon  the  record  by  bill  of  exceptions 
certified  by  the  trial  judge,  and  may  not  be  shown  by  affidavit. 

Tracy,  Chapman  &  Welles,  for  plaintiff  in  error. 
8.  8.  Burtsfield  and  John  L.  Zimmerman,  contra. 

*Motlon  to  direct  the  Court  of  Appeals  to  certify  its  record  In  this 
case  overruled  February  15,  1916,  and  motion  to  dismiss  petition  In 
error  sustained. 
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Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff,  in  the  common  pleas  court,  recovered  a  ver- 
dict and  judgment  against  the  defendant  in  the  sum  of  $10,000 
because  of  personal  injuries  sustained  by  the  plaintiff.  The 
plaintiff,  who  sued  by  his  next  friend,  was  at  the  time  of  the  acci- 
dent a  minor  slightly  under  three  years  of  age. 

On  or  about  the  16th  day  of  June,  1914,  he,  with  some  other 
children,  was  playing  near  the  comer  of  Utah  and  Fassett  streets 
in  the  city  of  Toledo.  The  defendant  was  operating  an  electric 
car  upon  the  tracks  of  the  Toledo  Railways  &  Light  Company 
on  Fassett  street.  At  the  time  in  question  the  car  stopped  on 
Fassett  street  just  west  of  the  intersection  of  Utah  street,  for 
the  purpose  of  taking  on  a  passenger.  After  the  car  started, 
and  at  about  the  time  it  crossed  the  easterly  side  of  Utah  street, 
it  is  claimed  that  the  plaintiff  was  struck  by  the  car  and  after 
being  carried  or  dragged  some  distance  the  wheels  ran  over 
his  left  leg  at  about  the  ankle,  so  crushing  the  ankle  and  foot 
as  to  necessitate  an  amputation  at  about  the  shoe  top. 

It  is  claimed  by  the  plaintiff  that  while  the  car  was  standing 
at  the  point  where  it  stopped  to  take  on  a  passenger  the  plaintiff, 
with  some  other  children,  started  to  go  across  Fassett  street 
from  the  north  side  to  the  south  side  thereof,  and  that  they 
were  in  plain  view  of  the  motorman  and  conductor,  and  that 
when  the  plaintiff  was  about  sixty  feet  in  front  of  the  car  the 
motorman  and  conductor,  without  any  notice  or  warning  of  the 
plaintiff  who  was  then  crossing  Fassett  street  and  about  to 
cross  the  railway  tracks,  carelessly  and  negligently  started  the 
car  forward  and  that  while  the  plaintiff  was  on  the  tracks  of 
the  railway  company  in  front  of  the  car  and  in  plain  view  of  the 
motormian  and  conductor  operating  the  same,  the  car  was  so 
negligently  and  carelessly  operated  as  to  run  over  the  plaintiff's 
left  foot  and  leg,  although  there  was  ample  time  to  stop  the 
car  before  it  struck  the  plaintiff.  Evidence  was  introduced  on 
the  part  of  the  plaintiff  tending  to  prove  these  allegations. 

Several  claims  of  error  are  made  in  this  court.  It  is  claimed 
that  the  court  erred  in  its  charge  to  the  jury  upon  the  subject 
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of  the  amount  of  care  required  of  the  defendant  company  and 
complaint  is  especially  mfl.de  as  to  the  following  language : 

**A  street  railway  company  in  the  operation  of  its  cars  is 
required  to  exercise  a  much  higher  degree  of  care  toward  a 
child  who,  owing  to  its  immature  years,  is  incapable  of  realizing 
and  appreciating  the  proximity  of  danger  and  the  necessity 
of  care  and  caution  to  avoid  injury,  than  is  retiuired  toward  an 
adult  w^hose  age,  knowledge  and  experience  hotter  enable  him  to 
look  out  for  himself.  A  motorman  operating  a  car  on  a  street 
where  he  has  reason  to  expect  the  presence  of  children  must 
exercise  a  high  degree  of  watchfulness  and  if  he  sees,  or  by  the 
exercise  of  ordinary  care  could  see  a  child  of  tender  years  on  or 
near  the  track,  he  is  not  entitled  to  act  on  the  assumption  that 
such  child  will  get  off  or  stay  off  the  track,  but  must  at  once 
use  ordinary  care  to  avoid  injuring  him,  and  if  by  the  exercise  of 
ordinary  care  he  might  have  discovered  the  child  in  time  to 
have  avoided  injuring  him  and  fails  to  do  so,  the  company  is 
liable  for  the  resulting  injuries.'' 

Just  previous  to  using  the  language  above  quoted  the  court 
had  charged  the  jury  that  the  plaintiff  could  only  recover  in 
case  he  proved  by  a  preponderance  of  the  evidence  the  negli- 
gence charged  in  the  petition,  and  the  court  carefully  defined 
the  legal  meaning  of  the  term  negligence.  He  had  also  de- 
fined ordinary  care  at  considerable  length  and  with  accuracy. 
He  had  charged  the  jury,  in  substance,  that  the  amount  of  care 
that  was  to  be  exercised  to  comply  with  the  definition  of  ordi- 
nary care  varied  according  to  the  circumstances  of  particular 
cases.    He  had  made  use  of  the  following  language : 

**The  court  instructs  you  that  if  the  necessity  of  using  ordi- 
nary care  is  called  into  existence  under  circumstances  of  par- 
ticular peril  a  greater  amount  of  care  is  required  than  when  the 
circumstances  are  less  perilous." 

Following  immediately  upon  the  discussion  of  this  subject  he 
used  the  language  first  above  quoted.  Construing  the  language 
first  above  referred  to,  in  connection  with  what  preceded  it 
in  the  charge,  it  is  evident  that  what  the  judge  intended  to  charge 
the  jury  was  that  where  a  child  of  immature  years,  in- 
capable of  realizing  and  appreciating  the  proximity  of  danger. 
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was  threatened  with  injury  by  an  electric  railway  com- 
pany, the  railway  company,  in  order  to  discharge  its 
duty  of  exercising  ordinary  care,  was  required  to  use  greater 
care  than  in  a  case  where  an  adult  was  so  threatened.  The 
language  of  the  court  in  saying  that  an  electric  railway  company 
''is  required  to  exercise  a  much  higher  degree  of  care  toward  a 
child"  was  not  an  accurate  statement.  He  should  have  said 
Jhat  an  electric  railway  company,  in  the  exercise  of  ordinary 
care  under  such  circumstances,  was  required  to  use  more  care 
with  reference  to  a  child  than  toward  an  adult.  The  charge, 
however,  could  not  have  misled  the  jury  in  view  of  all  that  had 
been  said  by  the  court  upon  the  subject  of  the  degree  of  care 
required  of  the  defendant.  We  think  that  the  charge  states 
the  law  substantially  as  required  under  the  authority  of  Rolling 
Mill  Company  v.  Corrigan,  46  0.  S.,  283.  The  court,  on  page 
291,  makes  use  of  the  following  language: 

**The  almost  universally  accepted  doctrine  is,  that  the  care 
to  be  observed  to  avoid  injuries  to  children,  is  greater  than  that 
in  respect  to  adults.  That  course  of  conduct,  which  would  be 
ordinary  care  when  applied  to  persons  of  mature  judgment  and 
discertion,  might  be  gross,  and  even  criminal  negligence,  toward 
children  of  tender  years.  The  same  discernment  and  foresight, 
in  discovering  defects  and  dangers,  can  not  be  reasonably  ex- 
pected of  them,  that  older  and  experienced  persons  habitually  em- 
ploy; and  therefore  the  greater  precaution  should  be  taken, 
where  children  are  exposed  to  them." 

It  is  also  claimed  that  the  court  erred  in  charging  the  jury- 
that  a  motorman  operating  a  car  on  a  street  where  he  has  rea- 
son to  expect  the  presence  of  children  must  exercise  a  high  de- 
degree  of  watchfulness,  and  if  he  sees  or  by  the  exercise  of  ordi- 
nary care  could  see  a  child  of  tender  years  on  or  near  the  track, 
he  is  not  entitled  to  act  on  the  assumption  that  such  child  will 
get  off  or  stay  off  the  track,  but  must  at  once  use  ordinary  care 
to  avoid  injuring  him,  and  if  by  the  exercise  of  ordinary  care  he 
might  have  discovered  the  child  in  time  to  avoid  injuring  him 
and  fails  to  do  so,  the  company  is  liable  for  the  resulting  in- 
juries." It  is  claimed  that  the  words  **near  the  track"  are  so 
indefinite  as  not  to  indicate  any  definite  situation  to  the  jury, 
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and  that  the  child  might  be  said  to  be  near  the  track  if  he  were 
at  any  point  in  the  street.  Every  charge  must  be  read  with  refer- 
ence to  the  facts  in  the  case  under  consideration.  It  is  evident 
that  the  jury  could  not  have  understood  this  term  to  mean  any- 
thing other  than  that  if  the  child  was  in  close  proximity  to  the 
track,  and  we  think  that  the  phrase  was  sufficiently  definite  in 
that  resx)eet. 

This  portion  of  the  charge  is  said  to  be  in  conflict  with  a 
special  instruction  given  before  argument  at  the  request  of  the 
defendant,  being  request  number  six,  in  which  the  jury  were 
instructed  that  those  engaged  in  the  operation  of  the  street  car 
were  not  required  to  assume  that  children  on  the  streets  would 
run  suddenly  into  the  path  of  such  car  and  they  were  not 
required  to  so  operate  their  oars  as  to  be  able  to  stop  them'  in- 
stantly if  a  child  should  do  so.  We  are  unable  to  find  that  the 
general  charge  contradicts  or  modifies  the  special  instruction. 
The  special  instruction  was  an  abstract  proposition  of  law  and 
was  certainly  as  favorable  to  the  defendant  as  it  could  have 
been  made.  The  word  children  used  therein  covers  a  consider- 
able range  in  age,  and  it  is  certainly  true  that  the  railway 
company  is  not  required  to  stop  its  cars  instantly  if  a  child  should 
suddenly  and  without  warning  run  in  front  of  the  car.  With  a 
child  of  the  age  of  the  plaintiff  we  think  that  the  motorman  is 
not  to  infer  either  that  the  child  will  run  in  front  of  the  car 
or  run  away  from  the  car.  At  such  an  age  a  child  is  likely 
to  do  either  one  of  these  things,  and  a  motorman  should  operate 
his  car  with  the  knowledge  that  children  of  that  age  are  not 
appreciative  of  the  dangers  that  are  threatening  them  and  that 
they  are  likely  to  act  ill-advisedly  under  such  circumstances  as 
otherwise.  The  jury  were  instructed  that  it  was  the  duty  of  the 
motorman  in  case  of  a  child  of  such  tender  years  being  on  or 
near  the  track — ^that  is,  in  close  proximity  to  the  track — to  at 
once  use  ordinary  oare  to  avoid  injuring  it.  We  think  that  the 
charge  in  this  respect  was  a  correct  statement  of  the  law. 

There  are  some  other  criticisms  made  upon  the  general  charge, 
but  what  we  have  stated  we  think  sufficiently  covers  the  other 
ofbjections  presented. 
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The  general  verdict  was  signed  by  twelve  jurors.  The  de- 
fendant requested  a  special  finding  of  fact,  and  the  same  was  sub- 
mitted to  the  jury  and  was  answered  by  them,  the  answer  be- 
ing signed  by  nine  only  of  the  twelve  jurors.  The  special  finding 
of  fact  was  as  follows: 

**Did  Kenneth*  Hanaway  get  on  the  street  car  track  in  front 
of  the  car  and  in  plain  view  of  the  motorman  operating  said  car 
and  so  far  ahead  of  the  car  that  the  motorman,  in  the  exercise  of 
ordinary  care,  had  time  to  stop  the  car  before  it  struck  himf" 
Answer:    **Yes." 

The  plaintiff  in  error  contends  that  it  was  entitled  to  have 
this  interrogatory  answered  by  the  unanimous  vote  of  the  jury, 
an.d  that  the  court  erred  in  accepting  an  answer  signed  by 
only  nine  of  the  twelve  jurors.  The  plaintiff  in  error  claims 
that  an  interrogatory  of  this  character  can  only  be  answered  by 
the  unanimous  action  of  the  jury.  Section  11455,  General  Code, 
passed  in  pursuance  of  the  constitutional  amendment  permitting 
such  legislation,  provides  that  in  all  civil  actions  a  jury  shall 
render  a  verdict  upon  the  concurrence  of  three-fourths  of  their 
number.  The  answering  of  special  interrogatories  by  the  jury 
is  covered  by  Section  11463,  Oeneral  Code,  which  provides  as 
follows : 

**When  either  party  requests  it,  the  court  shall  instruct  the 
jurors,  if  they  render  a  general  verdict,  specially  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  shall  di- 
rect a  written  finding  thereon.  The  verdict  and  finding  must 
be  entered  on  the  journal  and  filed  with  the  clerk.'* 

The  latter  section  does  not  by  its  terms  require  any  given 
number  of  jurors  to  determine  the  question  of  fact,  nor  does  it 
require  the  answering  of  the  interrogatory  unless  the  jury  shall 
render  a  general  verdict.  The  provision  is  that  if  a  general  ver- 
dict is  rendered  then  the  jury  shall  make  a  written  finding  upon 
the  interrogatories.  Thus,  it  will  be  seen  that  the  general  ver- 
dict and  the  interrogatories  were  placed  upon  the  same  basis 
and  that  only  when  the  general  verdict  was  agreed  upon  were 
the  special  interrogatories  to  be  determined.     When  the  Con- 
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Btitution  and  statate  required  the  unanimous  vote  of  the  jury  to 
render  a  general  verdiet  it  was  no  doubt  the  law  that  the 
special  interrogatories  could  only  be  answered  by  unanimous  vote 
of  the  jury.  It  required  the  same  number  to  answer  the  special 
interrogatories  that  was  required  to  render  the  general  verdict. 
When  the  constitution  and  statutes  were  so  amended  as  to  per. 
mit  a  verdict  by  the  concurrence  of  three-fourths  of  the  jury, 
it  would  seem  to  follow  from  a  fair  interpretation  of  Section 
11463,  that  the  special  interrogatories  which  were  to  be  answered 
in  case  a  general  verdict  was  returned  might  be  answered  by 
three-fourths  of  the  jury.  Clearly  if  the  jury  are  entitled  under 
the  Constitution  and  laws,  as  they  are,  to  determine  by  a  three- 
fourths  vote,  in  a  general  verdict,  all  the  issues  involved,  it  must 
follow  that  they  are  entitled  to  determine  by  a  three-fourths 
vote  every  particular  ultimate  fact  submitted  by  an  interrogatory. 

The  answer  to  this  question  could  not  be  prejudicial  in  any 
event  because  the  interrogatory  submitted,  if  not  answer  of  if 
answered  in  the  negative,  would  not  necessarily  require  any 
different  judgment.  We  think  that  the  pleadings  and  the  evi- 
dence did  not  make  it  necessary  that  the  jury  find  that  the 
plaintiff  was  on  the  street  car  tnack  and  in  front  of  the  car  in 
order  to  estaiblish  a  liability  upon  the  part  of  the  defendant. 

Misconduct  upon  the  part  of  the  plaintiff  is  charged,  and  it 
is  claimed  that  such  misconduct  consisted  in  either  the  next 
friend  of  the  plaintiff  or  his  attorneys  permitting  the  plaintiff  to 
be  upon  the  floor,  immediately  in  front  of  the  jury,  during  the 
argument  of  counsel  for  the  plaintiff,  walking  upon  one  foot  and 
one  knee  or  upon  'both  knees,  and  that  such  conduct  upon  the 
part  of  the  plaintiff,  so  acquiesced  in  by  the  next  friend  of  the 
plaintiff  and  his  counsel,  unduly  aroused  the  sjonpathies  of  the 
jury.  This  alleged  misconduct  is  not  made  manifest  by  the  bill 
of  exceptions,  but  was  sought  to  be  shown  by  affidavits  of  two 
jurors  presented  to  the  trial  court  upon  the.  hearing  of  the 
motion  for  a  new  trial,  which  affidavits  are  attached  to  the  bill 
of  exceptions  and  constitute  all  the  evidence  upon  the  subject 
presented  to  the  trial  judge.  The  affidavits  contain  nothing 
more  than  a  recital  of  the  fact  that  they  saw  the  plaintiff  move 
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around  as  above  indicated.  They  do  not  undertake  to  state 
what,  if  any,  effect  such  action  upon  the  part  of  the  plaintiff 
had  upon  them  or  the  jury  generally.  It  is,  of  course,  apparent 
that  afSdavits  of  jurors  can  not  be  received  for  the  purpose  of 
impeaching  or  explaining  their  own  verdict.  It  does  not  appear 
in  the  record  of  the  trial  that  there  was  such  conduct  as?  is  set 
forth  in  these  affidavits,  and  we  hold  that  under  the  authority  of 
State  V.  Young,  77  0.  S.,  529,  the  question  here  sought  to  be 
raised  can  not  be  properly  brought  into  the  record  by  affidavits 
as  was  attempted  in  this  case. 

Finally,  it  is  claimed  that  the  verdict  is  excessive  and  is  not 
sustained  by  sufficient  evidence.  We  are  not  prepared  to  say 
that  the  verdict  is  excessive  in  view  of  the  suffering  endured  by 
the  plaintiff  and  the  fact  that  he  will  be  deprived  of  his  left 
foot  during  his  entire  lifetime.  At  the  plaintiff's  age,  three 
years,  his  expectancy  of  life,  according  to  the  Carlisle  tables  of 
mortality,  was  substantially  fifty  years.  At  no  age  is  the  ex- 
pectancy of  life  materially  greater  than  at  the  age  of  three 
years.    This  is  almost  the  maximum  period  of  expectancy. 

The  plaintiff  presented  three  witnesses  who  claimed  to  have 
seen  the  accident.  Two  of  these  were  employees  of  the  Big  Four 
Bailroad  Company,  one  being  an  engineer  and  the  other  his 
fireman.  They  were  men  of  experience  and  appeared  to  be  in- 
telligent and  fair  witnesses  and  their  evidence  is  whoUy  unim- 
peached.  Both  testify  that  when  approximately  two  hundred 
feet  in  front  of  this  car  they  saw  it  strike  the  child  and  that  they 
immediately  ran  toward  the  car,  one  of  them  swinging  his  cap 
to  indicate,  as  a  railroad  man  would,  a  stop  signal,  and  both 
yelling  to  attnact  the  attention  of  the  motorman,  and  both  testify 
that  the  motorman  was  looking  back  toward  the  rear  of  the 
car,  and  not  forward,  and  that  they  were  uuiable  to  attract  his 
attention  until  they  were  nearly  to  the  car;  that  during  this 
time  the  child  was  under  the  fender,  either  holding  on  or  being 
dragged  by  reason  of  having  its  clothing  caught,  and  that  it  was 
screaming  and  struggling  apparently  to  escape  from  its  position ; 
that  when  they  had  almost  reached  the  car  the  child  had  been 
released  from  its  position  and  the  wheels  of  the  forward  truck 
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ran  over  its  left  foot.  Another  witness,  a  girl  a'bout  seventeen 
years  of  age,  in  many  respects  corroborates  the  testimony  of 
these  two  witnesses.  The  only  witness  on  behalf  of  the  milway 
company  who  w€is  in  position  to  know  much  about  the  facts  was 
the  motorman  himself,  whose  evidence  is  contradictory  to  that 
of  the  three  witnesses  just  mentioned.  It  is  evident  that  the 
jury  gave  little  credit  to  the  testimony  of  the  motorman. 

We  think  that  the  case  was  fairly  tried  and  that  the  rights  of 
the  plaintiff  in  error  were  at  all  times  fully  protected.  The 
charge  of  the  court,  iboth  before  and  after  argument,  was  cer- 
tainly as  favorable  to  the  company  as  it  had  the  right  iko  expect. 

A  careful  examination  of  the  record  discloses  that  there  was 
no  error  committed  during  the  trial  sufficiaitly  prejudicial  to 
justify  a  reversal  of  the  judgment,  and  that  the  judgment  ac- 
complished substantial  justice. 

Judgment  afi&rmed. 

BiCHABDS^  J.,  and  Ejnkade^  J.,  concur. 


GOV£RNMENTAL  FUNCTIONS  EXERCISED  BY  A 

MUNiCIPALrrY. 

Court  of  Appeals  for  Cuyahoga  County. 
Sebastiano  Russo,  Administrator,  v.  City  op  Ci/Bveland. 

Decided,  November  12,  1917. 

Collecting  Oartage — Not  a  Governmental  Function — Negligence  of  a 
QoThage  Collector  the  Negligence  of  the  City  Employing  Him, 

The  colleotion  of  garbage  by  a  municipality  is  not  a  governmental 
function,  and  in  an  action  against  a  municipality  for  damages 
on  an  account  of  the  death  of  the  plaintifTs  intestate  through  the 
negligence  of  a  garbage  collector  employed  by  the  municipality, 
it  is  error  to  direct  a  verdiot  for  the  defendant. 

O,  E.  Morgan  and  JB.  Z>.  Nicola,  for  plaintiff  in  error. 
Jos.  T.  Cassidy,  contra. 
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Grant,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiflf — ^both  here  and  below — ^brought  suit  for  the  death 
of  his  intestate,  caused,  as  he  said,  by  the  wrongfully  negligent 
act  and  omission  of  the  defendant,  the  city  of  Cleveland. 

Upon  the  case  being  brought  to  trial  before  a  jury,  it  was 
made  to  appear  that  the  deceased  came  to  his  death  from  a  col- 
lision between  himself  while  lawfully  on  a  public  street  or  way 
and  a  wagon  engaged  at  the  time  in  collecting  garbage  and  be- 
ing operated  by,  and  under  control  of  the  servants  of  the  defend- 
ant city. 

The  case  was  arrested  from  the  jury  at  the  end  of  the  plaint- 
iff's evidence  and  a  judgment  rendered  for  the  defendant,  by 
the  court,  on  the  single  ground,  it  is  said,  that  the  city's  servants 
in  doing  or  omitting  to  do  what  they  did  or  should  have  done, 
whereby  the  intestate  came  to  his  death,  were  exercising  a  part 
of  the  sovereignty  of  the  state  and  performing  a  governmental 
function,  for  the  untoward  result  of  which  the  defendant  could 
not  in  law  be  held  to  an  account,  nor  its'  delinquencies  in  that  re- 
spect challenged  or  called  in  question  in  the  courts.  And  this 
is  the  only  question  presented  by  the  record  and  argued  in  the 
case. 

"We  do  not  propose  to  discuss  the  decisions  brought  to  our  at- 
tention from  courts  outside  of  Ohio,  as  we  do  not  regard  them  in 
point  when  the  facts  of  each  are  examined,  or  applicable  in  point 
of  law  when  brought  to  the  test  of  some  obvious  principles  which 
we  do  consider  as  settled  in  this  state  and  which  we  are  in- 
clined to  allow  in  determining  our  conclusion  in  this  case.  Noth- 
ing could  concretely  be  more  at  variance  with  one's  natural 
notions  as  to  the  office  and  dignity  of  sovereignty,  than  the  gather- 
ing of  garbage  as  it  is  commonly  done  on  the  streets.  Nothing 
could  well  be  further  from  our  innate  ideas  of  the  power  and 
dignity  of  the  state  than  the  collectors  of  garbage,  whom  we  are 
asked  to  recognize  and  protect  as  legally  inerrant  as  the  repre- 
sentatives of  the  supreme  commonwealth  and  of  the  one  who 
can  in  the  law's  eye  do  no  wrong.  But  that  is,  perhaps,  a  matter 
of  sentiment;  sovereignty  in  legal  contemplation  is  not  to  be 
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identified  by  the  smell  of  the  thing,  but  by  what  the  smell  stands 
for  and  legally  means. 

In  this  case  the  immediate  sovereign,  the  image  and  superscrip- 
tion of  the  state,  is  the  defendant,  a  municipal  corporation,  to 
which,  as  the  judgment  we  are  considering  says  has  been  par- 
celled the  supreme  power,  to  be  deemed  sacresanct  in  this  case. 

Speaking  of  that  entity,  a  munciipal  corporation,  in  the  re- 
spect we  are  now  considering,  our  Supreme  Court,  in  Cincinnati 
V.  Cameran,  33  0.  S.,  336,  at  367,  say : 

**In  its  governmental  or  public  character,  it  represents  the 
stafe,  while  in  the  other  it  is  a  mere  private  corporation.  As 
a  iwUtical  institution,  the  municipality  occupies  a  different  posi- 
tion, and  is  subject  to  different  liabilities  from  those  which  are 
imposed  upon  the  private  corporation.  But  because  the  two 
characters  are  united  in  the  same  legal  entity,  it  does  not  follow 
that  the  shield  which  covers  the  political  equally  protects  the 
private  corporation. 

**The  power  given  a  city  to  construct  sewers,  is  not  a  power 
given  for  governmental  purposes;  nor  is  it  a  public  municipal 
duty  imposed  upon  the  city,  like  that  of  keeping  streets  in  re- 
pair, but  it  is  a  special  legislative  grant  to  the  city  for  private 
purposes.  The  sewers  of  the  city,  like  its  works  for  supplying 
the  city  with  water,  are  the  private  property  of  the  city;  the 
corporation  and  its  corporators — its  citizens — are  alone  inter- 
ested in  them ;  the  outside  public,  as  people  of  the  state  at  large, 
have  no  interest  in  them,  as  they  have  in  the  streets  of  the  city, 
which  are  public  highways.    Detroit  v.  Corey,  9  Mich.,  165." 


The  test  thus  furnished  is  easily  applied  to  the  case  at  bar. 
The  people  of  the  state  at  large  have  no  interest  in  the  disposal 
of  garbage  in  Cleveland.  That  is  for  the  convenience  and  health 
of  a  part  only  of  the  inhabitants  even  of  the  city — its  household- 
ers. No  distinction  in  principle  is  perceived  between  sewer 
service  and  garbage  collection ;  if  there  is  any,  we  think  the  for- 
mer comes  nearer  to  being  a  governmental  function  than  the 
latter,  as  it  answers  a  wider  purpose  and  is  for  the  advantage  of 
a  larger  portion  of  the  public.  And  the  distinction  becomes  more 
marked,  we  think,  upon  the  consideration  that  the  municipality 
derives,  or  may  derive,  a  revenue  from  its  garbage,  in  which 
manifestly  the  people  of  Ohio  outside  of  Cleveland  can  not  share. 
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After  some  further  discussion  of  what  constitutes  the  dividing 
line  between  governmental  agencies  and  municipal  enterprises, 
the  case  last  cited  goes  on  to  say : 

''With  regard  to  the  liability  of  a  municipal  corporation  for 
the  acts  of  its  officers,  the  distinction  is,  between  an  exercise  of 
those  legislative  powers  which  it  holds  for  public  purposes,  and, 
as  a  part  of  the  government  of  the  country,  and  those  private 
franchises  which  belong  to  it  as  a  creature  of  the  law;within 
the  sphere  of  the  former,  it  enjoys  the  exemption  of  government, 
from  responsibility  of  its  own  acts,  and  for  the  acts  of  those  who 
are  independent  corporate  officers,  deriving  their  rights  and 
duties  from  the  sovereign  power.  But  in  regard  to  the  latter, 
it  is  responsible  for  the  acts  of  those  who  are  in  law  its  agents, 
though  they  may  not  be  appointed  by  itself.  Commissioners  v. 
Duckett,  20  Md.,  476/^ 

Here  again  we  have  a  standard  easily  brought  to  bear  upon 
the  present  case;  the  power  exercised  which  carries  with  it  im- 
munity from  liability  must  be  one  held  ''for  pvJ)lic  purposes, 
and,  as  a  part  of  the  government  of  the  country."  To  spread 
the  immunity  over  all  the  subordinates  of  a  government  and  thus 
to  clothe  all  alike  with  an  exemption  which  amounts  to  an  at- 
tribute of  sovereignty,  seems  to  confound  all  just  notions  of 
what  sovereignty  means  and  to  put  a  tide-waiter  on  a  par  with 
its  president,  assimilating  the  office  of  the  one  to  that  of  the 
other  and  surrounding  each  with  equal  dignity  and  importance. 

If  the  line  between  an  agency  of  government,  carrying  with 
it  exemption  from  liability  for  the  torts  of  the  agent,  and  per- 
sons whom  the  law  does  make  responsible  for  their  wrongdoings, 
can  not  be  drawn  higher  then  a  collector  of  garbage,  it  is  hard 
to  see  that  it  can  be  drawn  anywhere.  All  city  employees  will 
alike  be  clothed  with  legal  immunity  and  will  be  safeguarded  in 
their  acts,  whatever  they  may  do  or  omit.  This  result  would 
push  the  doctrine  to  a  perilous  consequence,  as  seems  to  us,  but 
if  the  court  below  was  right  in  taking  this  case  from  the  jury, 
we  see  no  escape  from  the  view  that  such  a  conclusion  must  be 
accepted  as  law. 

We  think  the  case  already  discussed — Cincinnati  v.  Cameron, 
supra — ^points  out  the  rational  and  true  line  of  cleavage  to  be 
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observed,  namely,  that  ''the  public  of  Ohio,"  as  people  of  the 
state  at  large,  have  no  interest  in  the  work  in  which  the  city  of 
Cleveland  was  engaged  when  the  plaintiff 's  intestate  came  to  his 
death  in  consequence  of  the  city's  negligence  while  so  engaged, 
and  that,  as  a  consequence,  the  city  can  not  escape  any  just  lia- 
bility thus  caused  and  occasioned. 

We  reach  this  conclusion  notwithstanding  the  arguments  of 
counsel  to  the  contrary  and  the  cases  marshalled  to  support  them, 
believing  that  none  of  the  latter  are  of  authority  compelling  a 
diflferent  consequence.  Most,  if  not  all,  of  the  cases  can,  we 
think,  be  differentiated  from  the  case  in  hand,  but  we  shall  not 
take  the  time  to  do  so;  we  have,  however,  examined  them  with 
suitable  attention. 

For  error  of  law  in  arresting  the  case  from  the  jury  and  ren- 
dering judgment,  thereupon,  for  the  defendant,  the  court  below 
was  in  error,  as  we  find.  For  that  error  the  judgment  is  re- 
versed and  the  cause  is  remanded  to  that  court  for  further  pro- 
ceedings not  at  variance  with  law. 


FAILURE  TO  DELIVER  CARS  BECAUSE  OF  AN  EMBARGO 
DOES  NOT  PREVENT  THE  RUNNING  OF 

DEMURRAGE. 

Court  of  Appeals  for  Lucas  County. 

The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 

Company  v.  Fred  Mayer  et  al. 

I>ecided,  July  22,  1916. 

Carriers — Cars  Held  for  Del^ery  Within  a  SvHtching  District— De- 
livery Prevented  by  Reason  of  Disability  of  the  Consignee  to  Re- 
ceive Them. 

When  a  railroad  company  notifies  a  consignee  of  the  arrival  of  cars 
containing  grain  and  upon  receiving  srwltchlng  Instructions  im- 
mediately gives  notice  to  such  consignee  of  inability  to  make  de- 
livery because  of  an  embargo  duly  promulgated  and  notice  of  which 
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had  been  given  the  various  railroads,  and  no  further  order  for 
the  disposition  of  the  grain  is  given  by  the  consignee  and  the 
railroad  holds  the  cars  until  the  embargo  is  lifted  and  then  de- 
livers them  in  accordance  with  the  switching  instructions,  the 
consignee  is  liable  for  demurrage  charges. 

Doyle,  Lewis,  Lewis  &  Emery,  for  plaintiff  in  error. 
Marshall  cfe  Eraser,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

This  action  originated  in  the  city  and  justice  court  of  the  city 
of  Toledo  and  was  for  the  recovery  of  twenty-one  dollars,  the 
amount  alleged  to  be  due  for  demurrage  on  five  cars  of  grain. 
In  that  court  judgment  was  rendered  in  favor  of  the  plaintiff 
for  the  full  amount  claimed.  Upon  appeal  to  the  common  pleas 
court  a  jury  was  waived  and  the  cause  was  sulbmitted  to  the 
court  and  a  judgment  was  rendered  in  favor  of  the  plaintiflE 
for  the  sum  of  five  dollars.  The  railroad  company  now  seeks 
to  reverse  this  judgment. 

There  is  no  dispute  as  to  the  five-dollar  demurrage  charge 
upon  one  of  the  five  cars.  The  other  four  cars  were  consigned 
to  Toledo  with  instructions  to  give  notice  to  the  J.  F.  Zahn  Com- 
pany, of  which  firm  the  defendants  were  the  constituent  mem- 
bers. These  ears  arrived  on  July  17th  and  notice  of  their  ar- 
rival was  given  to  the  J.  F.  Zahn  Company  on  July  18th,  where- 
upon that  company  notified  the  plaintiff  to  deliver  the  cars  to 
the  National  Milling  Company  which  was  located  on  the  tracks 
of  the  Wheeling  &  Lake  Erie  Railroad  Company.  It  appears 
that  because  of  an  accumulation  of  cars  upon  the  tracks  of  the 
National  ^lilling  Company,  the  Wheeling  &  Lake  Erie  Railroad 
Company  had  promulgated  an  embargo  upon  grain  destined  to 
that  company,  notice  of  which  embargo  had  been  given  to  the 
various  railroad  companies  on  July  18th.  After  receiving  the 
switching  instructions  from  the  J.  F.  Zahn  Company,  the  plaint- 
iff notified  that  company  of  the  embargo  and  of  its  inability  to 
deliver  cars  to  the  Wheeling  &  Lake  Erie  Railroad  Company  for 
the  National  Milling  Company,  because  of  the  same.  No  further 
orders  for  the  disposition  of  the  grain  were  given  the  plaintiff 
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and  the  cars  were  held  until  July  25th  when  the  embargo  was 
lifted  and  delivery  was  made  in  accordance  with  the  instructions. 
The  legal  question  presented  is,  whether  under  such 
state  of  facts,  the  defendant  is  subject  to  the  demurrage 
charge.  It  appears  from  the  evidence  that  the  rule  under  which 
the  demurrage  charges  in  question  accrued  was  on  file  with  the 
Interstate  Commerce  Commission  and  the  Railroad  Commission 
of  Ohio,  now  the  Public  Utilities  Commission,  and  was  as  follows : 

**  When  cars  are  held  by  a  road  for  delivery  within  a  switching 
district  and  can  not  be  received  by  the  switching  line  owing  to 
the  disability  of  the  consi.gnee,  notice  must  be  promptly  given 
by  the  switching  line  to  the  road  holding  the  cars  in  order  that 
it  may  give  notice  to  the  consignees." 

*'The  agent  of  the  holding  road  will  give  prompt  notice  as  per 
car  demurrage  rule  2-b-l,  and  explanations  thereto." 

• 
It  is  shown  by  the  evidence  that  the  notice  required  by  this 

rule  was  given.  It  is  claimed  that  this  rule  is  to  be  read  in  the 
light  of  the  American  Railway  Association  interpretations.  It 
is  claimed  by  the  defendants  that  the  evidence  fails  to  show  that 
these  interpretations  were  on  file  with  the  state  commission  and 
the  interstate  commission.  We  find,  however,  that  under  the 
stipulation  with  reference  to  the  evidence  of  R.  R.  Harris,  super- 
intendent of  freight  transportation,  and  the  letters  signed  by  him 
in  pursuance  of  such  stipulation,  it  fairly  appears  that  the  in- 
terpretations were  on  file  with  both  commissions.  What  the 
effect  of  the  interpretations  would  be  if  they  were  not  on  file 
need  not  be  considered  in  view  of  our  finding  from  the  evidence 
that  they  were  on  file.  Having  been  approved  by  both  commis- 
sions and  being  on  file  with  them,  we  find  that  they  are  to  be  read 
with  the  rules  as  the  law  governing  the  case.  The  interpretation 
provides : 


*  *  It  also  applies  to  cars  held  on  a  carrier  line  within  a  switch- 
ing district,  consigned  to  a  point  on  the  switching  line  within 
such  district,  which  can  not  be  received  on  account  of  disability 
of  consignee.  The  carrier  line  must  in  all  cases  give  notice  in 
writing  to  the  consignee  of  all  cars  so  held.  Time  will  be  com- 
puted in  accordance  with  Rule  3  (b)  following." 
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No  question  is  made  in  the  ease  as  to  the  computation  of  the 
time  of  the  demurrage  at  the  rate  of  one  dollar  per  day  for  each 
day  after  the  expiration  of  the  free  time  allowance. 

We  think  that  these  rules  and  the  interpretations  cover  this 
(jase  and  that  the  plaintiff  is  entitled  to  recover.  The  demurrage 
is  not  to  be  looked  upon  entirely  as  a  penalty,  but  it  is  rather  in 
the  nature  of  a  rental  for  the  use  of  cars  for  storage  during  the 
time  that  consignee  is  unable  to  care  for  their  contents.  This  is 
not  only  a  just  provision  but  it  has  a  tendency  to  make  con- 
signees diligent  in  unloading  and  releasing  cars  for  use.  As 
was  said  in  the  case  of  B,  &  0.  R,  B.  Co.  v.  Liiella  Coal  &  Coke 
Co.,  81  S.  E.,  1044: 

^*The  law  imposes  upon  railroad  companies  the  duty  of  supply- 
ing the  shipping  public  with  prompt  and  proper  service.  They 
are  bound  to  furnish  cars  and  if  the  owner  of  goods  shipped  does 
not  perform  his  duty  in  unloading  within  a  reasonable  time  the 
pulblic,  as  well  as  the  carrier,  may  be  greatly  inconvenienced.'* 

The  extent  to  which  the  Interstate  Commerce  Conunission  and 
the  courts  as  well  have  upheld  the  demurrage  charge  is  illustrated 
by  the  case  of  Swift  &  Co,  v.  Hocking  Valley  Railway  Co.,  93  O. 
S.,  104,  and  the  cases  cited  in  the  opinion  in  that  case.  A  case 
very  much  in  point  is  that  of  New  Jersey  Zinc  Co,  v.  Central 
Railroad  Company  of  New  Jersey,  36  Interstate  Commerce  Com- 
mission Reports,  289,  decided  October  12,  1915. 

We  hold  that  the  court  was  in  error  in  finding  for  the  de- 
fendants upon  the  four  cars  in  question,  and  the  judgment  of 
the  count  of  common  pleas  will  therefore  be  reversed.  Upon  the 
undisputed  facts  disclosed  by  the  evidence  this  court  will  pro- 
ceed to  enter  the  judgment  that  should  have  been  entered  in  the 
common  pleas  court,  in  favor  of  the  plaintiff  and  against  the 
defendants  for  the  full  amount  of  the  claim. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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HOLDER  OF  AN  EQUITABLE  TITLE  NOT  PROTECTED 

AGAINST  PRIOR  EQUITIES. 

Court  of  Appeals  for  Mahoning  County. 

James  L.  Sause  v.  Catherine  Ward. 

Decided,  October  Term,  1917. 

Option  to  Sell  Real  Estate — Holder  of^  not  Protected  Against  a  Bona 
Fide  Purchaser  Without  Notice — Specific  Performance  May  "be  En- 
forced hy  the  Holder  of  the  Senior  Equitatle  Title,  But  not  Against 
a  Junior  Holder  of  Such  Title — When  Holder  of  an  Option  Acquires 
the  Equitable  Title. 

1.  A  party  having  an  equitable  title  to  real  estate,  and  not  the  legal  title, 

Is  not  protected  as  a  bona  fide  purchaser  without  notice  of  prior 
equities.  In  order  to  be  protected  against  prior  equities  he  must 
have  acquired  the  legal  title  and  parted  with  the  consideration 
therefor  prior  to  notice. 

2.  The  senior  equitable  owner  of  real  estate,  by  virtue  of  a  binding 

contract  for  the  conveyance  to  him  of  such  property,  may  enforce 
the  specific  performance  of  his  contract  in  a  court  of  equity  against 
both  the  party  having  the  legal  title  and  a  party  holding  a  like 
junior  equitable  title,  although  the  latter  was  acquired  without  no- 
tice of  the  prior  equitable  title. 

3.  A  written  optional  contract  for  a  nominal  consideration  given  by 

the  owner  to  sell  his  real  estate  Is  not  a  sale  thereof,  but  only  a 
standing  offer  to  sell  to  the  person  and  at  the  price  named  within 
the  time  stated  in  the  contract,  and  the  optionee  does  not  acquire 
any  title  to  the  real  estate  unless  he  accepts  the  offer  prior  to  Its 
expiration. 

4.  After  the  offer  has  been  accepted  by  the  optionee  the  contract  Is 

binding  upon  both  parties,  and  he  has  the  equitable  title  thereto. 

Henderson,  Wickham  &  Maiden,  for  plaintiflf. 
FUlius  &  FilliuSy  contra. 

Pollock,  J. 

This  action  comes  into  this  court  on  appeal.  The  plaintiflf 
claims  that  he  entered  into  a  contract  with  the  defendant, 
Catherine  Ward,  for  the  sale  to  him  of  a  certain  tract  of  real 
estate  which  is  described  in  the  petition;    that  upon  demand 
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she  refused  to  convey  this  property  to  him  as  the  contract  re- 
quired; that  afterwards  she  conveyed  the  property  to  her 
co-defendants,  said  defendants  accepting  said  deed  with  full 
knowledge  of  the  equities  of  plaintiff,  and  he  asks  that  the 
defendants  be  required  to  reconvey  the  property  to  him. 

On  November  15th,  1916,  it  is  alleged  Catherine  Ward  was 
the  owner  of  the  tract  of  land  described  in  the  petition;  that 
on  that  date  she  entered  into  a  written  contract  with  the 
plaintiff  by  which,  for  the  consideration  of  one  dollar,  she 
gave  to  plaintiff  the  right  to  sell  this  property  as  her  agent 
for  the  sum  of  ten  thousand  dollars.  This  contract  was  to  con- 
tinue for  six  months  from  its  date,  and  for  such  further  period 
as  might  elapse  prior  to  a  revocation  in  writing  by  said  first 
party.  The  contract  also  contained  the  provision  that  Sause 
should  have  the  option  to  purchase  said  property,  at  the  price 
above  stated,  at  any  time  during  the  life  of  the  contract. 

After  entering  into  this  contract,  Sause  endeavored  to  sell 
the  property  until  about  the  13th  day  of  February,  1917,  on 
which  date  Catherine  Ward,  through  her  co-defendant,  G.  R. 
Purdun,  as  her  agent,  sold  the  property  to  the  other  co-defend- 
ant, Isaac  B.  Howells,  and  entered  into  a  written  agreement 
therefor;   said  Howells  paying  upon  the  purchase  price  $1,000. 

The  testimony  shows  that  Purdun  had  knowledge  of  the  con- 
tract with  Sause,  but  there  is  no  testimony  showing  that  Pur- 
dun had  any  other  interest  in  the  sale  of  this  property  except 
to  act  as  agent  for  Miss  Ward;  and  the  testimony  does  not 
show  that  Howells  had  any  notice  or  knowledge  of  the  contract 
with  Sause  at  the  time  he  entered  into  this  written  contract 
with  Miss  Ward. 

Afterwards,  on  March  20th,  1917,  Miss  Ward  conveyed  this 
property  by  warranty  deed,  in  accordance  with  her  contract, 
to  Howells.  After  February  13th,  and  before  Sferch  20th,  1917, 
Sause  elected  to  become  the  purchaser  of  this  property  under 
the  option  contained  in  his  contract  with  Miss  Ward,  and  noti- 
fied her  of  that  fact.  She  refused  to  convey  the  property  to 
Sause. 

The  testimony  shows  that  Sause  at  that  time  knew  that  she 
had  entered  into  a  contract  for  the  sale  of  this  property  with 
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Howells.  At  that  time  he  notified  Miss  Ward  that  he  was  ready 
and  willing  to  comply  with  the  conditions  of  the  contract,  and 
demanded  that  she  convey  the  property  to  him  by  proper  deed. 
Sause  did  not  make  any  tender  of  the  purchase  money  for  the 
reason  that  Miss  Ward  positively  refused  to  carry  out  the 
agreement. 

After  electing  to  purchase  this  property  and  notifying  Miss 
Ward,  and  before  the  deed  was  made  conveying  the  property 
to  Howells,  Sause  notified  Howells,  of  his  interest  in  the  prop- 
erty, by  showing  him  his  contract  with  Miss  Ward,  and  in- 
forming him  that  he  had  elected  to  purchase  the  property 
under  the  option  in  the  contract. 

Under  these  facts  the  question  arises  whether  Sause  has  a 
right  to  a  decree  of  specific  performance,  and  an  order  requiring 
Howells  to  convey  this  property  to  him,  the  purchase  money  to 
be  used  to  protect  the  rights  of  Howells. 

Howells,  at  the  time  he  was  notified  of  the  optional  contract 
of  Sause,  had  a  written  contract  of  sale  of  this  property,  and 
had  paid  thereon  $1,000,  but  did  not  have  the  legal  title,  only 
a  written  contract  capable  of  being  enforced  in  a  court  of 
equity  compelling  specific  performance. 

A  party  having  only  an  equitable  title  to  real  estate,  and 
not  the  legal  title,  is  not  protected  as  a  bona  fide  purchaser 
without  notice  of  prior  equities.  In  order  to  be  protected  against 
prior  equities  he  must  have  acquired  the  legal  title  and  parted 
with  the  consideration  therefor  prior  to  notice.  Elstner  v.  Fife, 
32  0.  S.,  358*;  Brinton  v.  ScuU  &  Johnson,  55  N.  J.  Eq.,  3  (5 
Atl.,  843) ;  Dean  v.  Anderson,  34  N.  J.  Eq.,  496. 

Between  parties  holding  equitable  titles  to  real  estate,  the 
one  having  the  prior  equity  can  enforce  in  a  court  of  equity 
the  specific  performance  of  the  contract  by  his  grantor,  against  the 
party  holding  the  junior  equitable  title.  Woods  et  al  v.  DUle  et 
(d,  11  Ohio,  455 ;  Anketel  et  al  v.  Converse  et  al,  17  O.  S.,  21. 

Whether  Sause  or  Howells  has  the  prior  equity  to  this  land 
depends  upon  when  Sause  first  acquired  an  equitable  interest. 

The  written  contract  entered  into  between  Miss  Ward  and 
Sause  is  as  follows,  so  far  as  it  refers  to  the  question  now  before 
us: 
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<<•  •  •  f^jj,  ^j^^  jjj  consideration  of  the  sum  of  $1,  the 
receipt  of  which  is  hereby  acknowledged  by  said  party,  the 
said  first  party  has  this  day  placed  in  the  hands  of  the  said 
second  party  the  property  described  in  the  reverse  side  hereof, 
and  does  hereby  constitute  and  appoint  the  said  second  party, 
her  agent,  with  the  exclusive  right  to  sell  said  property  for  the 
sum  of  $10,000,  or  such  sums  of  money  as  may  hereafter  be 
agreed  upon,  the  purchase  price  to  be  paid  as  follows: 

*'*  *  *  this  agreement  shall  be  in  force  for  six  months 
from  its  date  and  for  such  further  period  as  may  elapse 
prior  to  revocation  in  writing  by  said  first  party;  the  said 
second  party  shall  have  the  option  to  purchase  said  property 
at  the  price  above  stated  at  any  time  during  the  life  of  this 
contract." 

This  is  a  contract  of  agency  with  the  further  pro- 
vision that  the  agent  at  his  option  may  become  the  purchaser. 
Before  Sause  had  made  a  sale  of  this  property  to  anyone  or 
had  elected  to  become  the  purchaser  himself,  Howells  acquired 
an  equitable  interest  in  the  property.  Whether  Sause  had  a 
prior  equitable  title  in  this  property  depends  upon  the  legal 
effect  of  his  optional  contract  given  by  Miss  Ward  to  him  to 
purchase  the  real  estate  within  the  life  of  the  contract  at  the 
price  named  therein. 

A  written  optional  contract  for  a  nominal  consideration 
given  by  the  owner  to  sell  his  real  estate,  is  not  a  sale  thereof, 
but  only  a  standing  offer  to  sell  to  the  person  and  at  the 
price  named  therein,  if  accepted  within  the  time  stated  in  the 
optional  contract.  The  option  confers  no  right  to  the  optionee 
in  the  real  estate  but  it  is  only  a  sale  of  a  right  to  him  to 
become  the  purchaser  upon  the  acceptance  thereof  within  the 
time  stated.  Until  the  acceptance  of  the  offer  according  to 
the  terms  thereof,  it  does  not  ripen  into  a  sale  of  the  real  es- 
tate or  become  a  completed  contract  for  the  sale  thereof  be- 
tween the  parties.  It  is  only  after  the  optionee  has  accepted 
the  option  that  he  becomes  the  equitable  owner  of  the  property, 
and  can  compel  specific  performance  of  the  contract  in  a  court  of 
equity.  Bostwick  et  al  v.  Hess  et  al,  80  111.,  138;  WUlard  v. 
Taylor,  U.  S.,  74-77  (19  L.  Ed.,  5010) ;  Barnes  v.  Rea  et  al, 
119  Pa.,  279  (68  Atl.,  836) ;   Hopwood  v.  McCausland,  94  N. 
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W.,  469 ;  KtioU  v.  Thomas,  180  S.  W.,  1114 ;  Western  Security 
Co.  V.  Atlee,  151  N.  W.,  56. 

This  contract  gave  Sause  the  right  to  convey  the  equitable 
title  to  some  one  else,  or  tb  become  the  equitable  owner  him- 
self, but  it  did  not  convey  any  title  to  the  land.  The  contract 
was  not  a  sale  of  the  land,  but  an  agency  to  Sause  to  sell 
the  property  and  an  option  to  him  to  become  the  purchaser  of 
it.  After  his  election  to  become  the  purchaser  under  this  option, 
he  had  the  equitable  title,  and  either  he  or  Miss  Ward  could 
have  asserted  it  against  the  other  in  an  action  for  specific  per- 
formance. 

As  Ho  wells'  equitable  ownership  is  prior  to  the  time  that 
Sause  notified  Miss  Ward  of  his  election  to  purchase  the  prop- 
erty under  the  option,  it  follows  that  Sause  is  not  entitled  to 
specific  performance  in  this  action,  and  his  petition  is  dismissed. 

Exceptions  noted. 

MbtcaiiFB,  J.,  and  Parb,  J.,  concur. 


INSURANCE  IN  FOREIGN  COMPANIES  PAIUNC  TO  COMPLY 

WITH  STATUTORY  PROVISIONS. 

Court  of  Appeals  for  Lucas  County. 

Adolph  Bbano  v.  Michael  MIubray. 

Decided,  December  23,  1916. 

Insurance — Contracts  of,  Not  Rendered  Void — Where  in  Foreign  Com- 
panies Failing  to  Comply  With  Statutory  Regulations, 

Ajithough  foreign  insurance  corporations  doing  business  in  this  state, 
before  complying  with  certain  regulations  designated  in  the  stat- 
utes, cure  subjected  to  certain  penalties,  a  contract  of  insurance 
effected  hy  them  is  not  void. 

C.  8.  Curtis,  for  plaintiff  in  eriror. 

Lawton  &  Saal field  and  J.  I.  O'Connor,  contra. 
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Chittenden,  J. 

This  action  was  begun  in  the  city  and  justice  court  by  the 
defendants  in  error  to  recover  a  judgment  against  Adolph  Brand 
because  of  moneys  advanced  by  them  for  insurance  premiums 
upon  certain  policies  of  accident  and  life  insurance.  The  amount 
claimed  was  $207.92,  for  which  sum  judgment  was  rendered. 
Error  was  prosecuted  to  the  common  pleas  court  where  the  judg- 
ment was  aflSrmed ;  whereupon  proceedings  in  error  were  prose- 
cuted in  this  court.  This  action  has  been  considered  hereto- 
fore by  this  court  upon  certain  features  of  the  case  that  were 
then  disposed  of. 

The  policies  were  issued  by  the  General  Accident  &  Assur- 
ance Corporation,  Limited,  of  Perth,  Scotland. 

The  principal  error  urged  before  this  court  is  that  the  plaint- 
iffs failed  to  make  proof  of  compliance  by  the  insurance  com- 
pany with  the  laws  of  Ohio  regulating  the  transaction  of  busi- 
ness in  this  state  by  foreign  insurance  corporations.  It  is  also 
claimed  that  there  was  a  failure  to  prove  that  the  plaintiffs  were 
properly  authorized  to  act  as  insurance  agents  for  this  com- 
pany. The  bill  of  exceptions  is  in  narrative  form  and  it  ifl 
not  entirely  clear  whether  the  plaintiffs,  in  all  respects, 
had  complied  with  the  law  providing  for  the  authorization  of 
insurance  agents  to  act  for  foreign  insurance  companies.  The 
only  evidence  as  to  whether  or  not  the  insurance  company  had 
complied  with  the  laws  of  the  state  is  a  letter  received  by  the 
attorney  for  the  defendant,  from  the  Secretary  of  State,  in  which 
it  is  stated  that  a  search  of  the  records  of  that  office  failed  to 
disclose  a  corporation  of  the  name  of  the  General  Accident, 
Fire  &  Assurance  Corporation,  Limited. 

The  defense  is  based,  necessarily,  upon  the  proposition  that 
if  the  insurance  company  had  not  complied  with  the  laws  of  the 
state,  any  policies  issued  by  it  would  be  void  and  that,  there- 
fore, there  was  no  obligation  upon  the  part  of  the  assured  to 
pay  premiums.  The  premiums  for  which  suit  is  brought  ac- 
crued during  the  years  1911,  1912, 1913  and  1914,  and  aggregate 
$352.50.  Payments  were  made  upon  the  premiums  at  various 
times  during  those  years,  amounting  to  $175.,  leaving  a  balance 
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of  $177.50,  which,  with  interest,  is  claimed  to  amount  to  the 
gum  sued  for.  .  The  policies  for  which  these  premiums  were 
charged  bad  all  expired  by  their  own  limitation,  except  per- 
haps the  last  policies,  and  those  had  substantially  run  the  length 
of  time  for  which  they  were  written. 

Our  attention  has  been  called  to  no  statute  which  provides 
that  policies  shall  be  void  that  are  written  by  foreign  insurance 
companies  that  have  not  complied  with  the  laws  of  this  state. 
The  Generally  Assembly  seems  to  have  relied  upon  the  enforce- 
ment of  the  lews  by  the  imposition  of  the  penalties  provided 
for  a  violation  thereof. 

The  general  rule  of  law  applied  throughout  this  country 
seems  to  be  that,  although  foreign  corporations  doing  business 
in  the  state,  except  after  complying  with  certain  regulations 
designated  in  the  statutes,  are  subjected  to  certain  penalties, 
a  contract  of  insurance  effected  by  them  is  not  ordinarily  void. 
14  R.  C.  L.,  p.  866,  Section  37.  And  we  think  that  is  the  rule 
that  the  Supreme  Court  of  this  state  has  ladopted.  Union  Mu- 
tual Life  Insurance  Co.  v.  McMillen,  24  Ohio  St.,  67 ;  Newburg 
Petroleum  Co.  v.  Weare,  27  Ohio  St.,  343.  See  also,  22  Cyc, 
1391 ;  Toledo  Traction,  L.  &  P.  Co.  v.  Smith,  205  Fed.,  643,  652. 

During  all  the  time  that  these  policies  were  in  force  had 
the  insured  met  with  a  loss  covered  by  the  terms  of  the  policy, 
he  might  have  recovered  in  an  action  against  the  company  and 
that  company  would  not  be  permitted  to  set  up  as  a  defense 
to  such  action  that  it  had  not  complied  with  the  laws  of  this 
state.  Having  had  valid  insurance,  therefore,  under  these  pol- 
icies, notwithstanding  the  failure  of  the  company  to  comply 
with  the  laws  of  this  state,  the  insured,  after  having  accepted 
the  insurance  provided  by  the  policies  and  retained  the  same  dur- 
ing their  life,  will  not  be  permitted  to  set  up  a  defense  of  a 
failure  on  the  part  of  the  company  to  comply  with  the  require- 
ments of  the  statute,  to  defeat  an  action  brought  to  recover 
the  premiums  earned. 

The  bill  of  exceptions  does  not  perhaps  show  express  au- 
thority granted  by  the  defendant  to  the  plaintiflfs  to  pay  the 
amount  of  the  premiums  to  the  insurance  company,  but  it  is 
fairly  inferable  from  the  evidence  that  the  defendant  acquiesced 
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in  such  payments  and  tram  time  to  time  paid  to  the  plaintifEs 
various  sums  to  be  credited  upon  the  amounts  so  advanced  by 
them  to  the  insuran<}e  company.  The  evidence  is  ample  to  show 
the  rigfht  of  the  plaintiffs  to  maintain  this  action.  The  partner- 
ship name  of  the  plaintiffs  containing  therein  the  names  of  all 
the  individual  partners,  there  is  not  shown  to  have  been  any 
violation  of  law  upon  their  part  in  failing  to  have  their  partner- 
ship registered  in  the  office  of  the  clerk  of  courts. 

The  plaintiff  in  error  also  complains  that  the  court  erred  in 
the  admission  of  evidence  upon  certain  items  of  account  not 
set  forth  in  the  bill  of  particulars.  We  are  unable  to  find 
from  the  record  that  the  justice  committed  any  prejudicial  error 
in  the  reception  of  evidence. 

Finding  no  prejudicial  error  apparent  in  the  record,  the 
judgment  will  be  affirmed. 

Richards,  J.,  and  Kinkade,  J.,  concur. 


TITLE  PASSED  BY  DELIVERY  TO  CARRIER. 

Court  of  Appeals  for  Erie  County. 

The  Independent  Snx)  Company  v.  MhjTOn  A.  Hess  et  al. 

Decided,  AprU  7,  1917. 

Sales — Determination  as  to  When  Property  in  Goods  Passed  to  the 
Buyer — Delivery  to  Common  Carrier,  Consigned  to  Buyer  Pwrstir 
ant  to  Written  Contract,  Parsed  Title,  When, 

A  written  order  given  by  a  purchaser  oa  a  printed  blank,  for  a  certain 
described  silo  at  a  fixed  price  with  three  per  cent  discount  for  cash 
within  fifteen  days  after  arrival  of  silo,  or  settlement  to  be  made 
by  a  bankable  note,  and  directing  that  the  goods  be  delivered  by 
the  seller  to  a  common  carrier,  constitutes,  on  the  acceptance  of 
the  order,  a  completed  contract  of  sale;  and,  on  delivery  of  the 
goods  by  the  seller,  to  the  common  carrier,  consigned  to  the  pur- 
chaser at  his  address,  the  title  passes  to  the  purchaser. 

E,  L.  Peeke,  for  plaintijBC  in  error. 
Malcolm  Kelly,  contra. 
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BlCHABDS^  J. 

Error  to  the  court  of  common  pleas. 

The  controversy  in  this  case  arises  over  the  claims  of  the  re- 
spective parties  to  the  proceeds  of  a  certain  silo,  and  is  to  be 
resolved  by  a  determination  as  to  whether  the  title  to  the  same 
had  passed  from  the  plaintiff  to  one  Frank  Lowry.  The  def end- 
antSy  Milton  A.  Hess  and  Mary  A.  King,  are  attaching  creditors 
of  said  Lowry,  and  the  defendant,  George  Hasenpfiug,  is  the  re- 
ceiver of  said  Lowry. 

On  May  12,  1916,  Prank  Lowry  gi^ve  an  order  on  a  printed 
blank  of  the  plaintiff  company,  which  directed  said  company  to 
ship  to  him  as  purchaser  a  certain  described  Independent  Silo 
complete  with  anchors  and  roof  frame,  for  which  he  agreed  to 
pay  $201,  less  agent's  commission  of  ten  per  cent.,  and  on  the 
following  terms:  Three  per  cent,  discount  allowed  for  cash  with- 
in fifteen  days  after  arriviaJ  of  silo,  or  settlement  to  be  made  by 
bankable  note  due  September  1, 1917,  bearing  interest  at  six  per 
cent,  from  September  1,  1916.  The  contract  of  purchase  also 
provided  that  certain  provisions  on  the  back  thereof  were  made 
part  of  the  contract,  and  among  the  provisions  on  the  back  is 
the  following: 

**The  Independent  Silo  Company  agrees  to  deliver  the  goods 
to  a  common  carrier,  with  reasonable  promptness  after  receipt 
of  this  order  in  the  regular  course  of  business,  but  will  not  be  re- 
sponsible for  loss  or  delay  occasioned  by  strikes,  fires,  accidents 
or  causes  of  any  character  beyond  its  control.'' 

Pursuant  to  this  order  the  plaintiff  shipped  the  several  parts 
constituting  the  silo  as  described  in  the  contract,  from  its  fac- 
tory in  Minnesota,  consigned  to  Frank  Lowry  at  Berlin  Heights, 
Ohio,  delivering  the  same  to  a  common  carrier  by  which  they 
were  transported  to  Berlin  Heights,  and  the  goods  were  received 
by  Lowry  and  remained,  in  his  possession  until  seized  in  attach- 
ment by  the  attaching  creditors  already  named.  The  claims  of 
the  attaching  creditors  exceed  very  largely  the  value  of  the  at- 
tached property,  the  judgment  in  favor  of  Mary  A.  King  being 
in  excess  of  $2,300,  and  the  judgment  in  favor  of  Milton  A.  Hess 
being  in  excess  of  $1,000. 
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The  transaction  between  Lowry  and  the  plaintiff  oonstitates 
an  ordinary  bargain  and  sale  and  comes  within  the  plain  lan- 
guage of  General  Code,  Section  8399,  which  prescribes  the  rules 
for  ascertaining  the  intention  of  parties  as  to  the  time  at  which 
the  property  in  goods  shall  pass  to  the  buyer  when  a  different 
intention  does  not  appear  in  the  contract  of  the  parties.  Bule  4, 
sub-divisions  1  and  2  of  that  section  reads  as  follows: 

* '  Rule  4.  ( 1 )  When  there  is  a  contract  to  sell  unascertained 
or  future  goods  by  description,  and  goods  of  that  description 
and  in  a  deliverable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  of  the  buyer 
or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in 
goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  ex- 
pressed or  implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made. 

**  (2)  When  in  pursuance  of  a  contract  to  sell,  the  seller  de- 
livers the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee, 
whether  named  by  the  buyer  or  not,  for  the  purpose  of  transmis- 
sion to  or  holding  for  the  buyer,  he  is  presumed  to  have  uncon- 
ditionally appropriated  the  goods  to  the  contract,  except  in  the 
cases  provided  for  in  the  next  rule  and  in  ihe  next  following 
section.  This  presumption  is  applicable,  although  by  the  terms 
of  the  contract  the  buyer  is  to  pay  the  price  before  receiving  de- 
livery of  the  goods,  and  the  goods  are  marked  with  the  words 
collect  on  delivery  or  their  equivalents." 

It  will  be  noticed  that  the  last  subdivision  provides  certain 
exceptions  which  are  stated  in  the  next  rule  and  in  the  section 
of  the  General  Code  next  following,  but  those  exceptions  are  not 
applicable  to  the  case  at  bar  for  the  reason  that  subdivision  1  of 
Section  8400,  General  Code,  only  provides  for  cases  where  the 
seller  expressly  reserves  the  right  of  possession  of  property  sold 
until  the  conditions  have  been  fulfilled,  and  no  such  reservation 
existed  in  the  case  at  bar.  Subdivision  2  of  the  section  last  cited 
is  applicable  only  to  cases  where  the  bill  of  lading  is  made  to  the 
order  of  the  seller  or  his  agent,  which  is'  not  this  case.  And  sub- 
division 3  is  applicable  to  eases  where  the  seller  retains  posses- 
sion of  the  bill  of  lading,  which  is  not  this  case.  Neither  are 
the  provisions  of  Subdivision  4  of  the  General  Code  just  cited 
applicable  to  the  case  under  consideration. 


OHIO  COURTS  OP  APPEALS.         48 


1918.]  Brie  Ck>unt7. 


It  18  insisted,  however,  by  counsel  for  the  Independent  Silo 
Company  that  the  provisions  of  Section  8422,  General  Code,  are 
controlling  in  this  case.  That  section  provides  substantially  that 
unless  otherwise  agreed,  delivery  of  the  goods  and  payment  of 
the  price  are  concurrent  conditions.  The  difficulty  with  apply- 
ing that  statute  to  the  case  under  consideration  is  that  the  par- 
ties did  otherwise  agree  as  evidenced  by  the  written  order.  Un- 
der the  terms  of  that  order  a  delivery  of  the  various  parts  consti- 
tuting the  silo  to  the  common  carrier  in  Minnesota,  the  goods 
being  consigned  to  the  purchaser,  constituted  a  delivery  to  him, 
and  the  title  thereupon  passed  to  the  purchaser.  It  was  in  effect 
a  sale  on  credit  and  the  purchaser  had  from  the  time  the  goods 
were  delivered  to  the  common  carrier  until  they  actually  arrived 
in  Berlin  Heights  and  had  been  inspected  by  him  and  found  to' 
be  in  accordance  with  the  order,  in  which  to  execute  and  deliver 
to  the  plaintiff  a  bankable  note,  or  if  the  purchaser  chose  to  pay 
cash,  he  was  entitled  to  a  discount  of  three  per  cent,  and  fifteen 
days  in  which  to  make  that  payment.  We  must,  therefore,  hold 
the  sale  to  be  in  effect  a  sale  on  credit.  The  silo  company  trusted 
the  purchaser  to  furnish  either  a  bankable  note  or  to  make  pay- 
ment within  fifteen  days,  and  made  an  unconditional  and  abso- 
lute delivery  of  the  goods  when  the  same  were  delivered  to  the 
common  carrier  in  Minnesota.  There  was  then  neither  a  condi- 
tion precedent  nor  a  concurrent  condition  which  would  prevent 
the  immediate  passing  of  the  title  to  the  purchaser  on  delivery 
of  the  goods  to  the  common  carrier. 

Our  attention  is  called  to  the  case  of  Bonham  v.  Hamilton,  66 
0.  S.,  82,  and  lan  argument  Is  made,  based  on  the  authority  of 
this  case,  that  the  title  had  not  passed  from  the  silo  company. 
This  case  was  decided  before  the  adoption  of  the  uniform  sales 
law ;  but  we  find  nothing  in  the  conclusion  which  we  have  reached 
that  is  inconsistent  with  the  law  as  announced  in  the  case  just 
cited.  That  case  was  a  sale  by  an  administrator  and  there  had 
been  no  delivery  of  the  goods  sold,  and  there  was  an  express 
stipulation  that  the  transaction  was  not  to  be  a  sale  until  the 
sureties  had  been  approved  by  the  administrator.  This,  of 
course,  was,  under  the  law,  no  sale  until  the  conditions  expressly 
stipulated  for  had  been  complied  with,  and,  the  administrator 
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declining  to  approve  the  sureties,  the  title  remained  in  the  ad- 
ministrator. 

On  the  trial  of  the  case  in  the  conrt  of  common  pleas  a  jury 
was  waived  and  the  judge,  after  due  consideration,  rendered 
judgment  for  the  defendants.  For  the  reasons  given,  the  judg- 
ment so  rendered  will  be  affirmed. 

Chittbndbn,  J.,  and  Kinkadb,  J.,  concur. 


THE  AUTOMOBILE  UNDEK  THE  EXERIFTION  STATUTE. 

Court  of  Appeals  for  Hamilton  County. 

The,  Johnson  Electric  Supply  Company  v.  Walter  Spbnc«. 

Decided,  1917. 

Automobile  Not  Exempt  From  Execution — la  Not  an  Implement  and 
Can  Not  he  Claimed  in  Lieu  of  Homestead — Section  11725. 

1.  An  automobile  as  used  in  this  case  is  not  an  ''implement"  within 

fthe  meaning  of  the  statute  exempting  certain  articles  from  levy 
and  execution. 

2.  Nor  can  an  automobile  be  claimed  as  exempt  in  lieu  of  a  homestead 

where  the  owner  and  his  wife  were  the  owners  of  a  homestead 
and  living  therein  at  the  time  the  levy  was  made,  notwithstand- 
ing the  property  was  mortgaged  for  more  than  it  was  worth  and 
was  conveyed  to  one  of  the  mortgagees  after  the  levy  was  made. 

H.  J.  Siehenthaler,  for  plaintiff,  in  error. 
Oalvin  &  Bauer,  contra. 

Per  Curiam. 

The  question  to  be  determined  in  this  case  is  whether  or  not 
an  automobile,  of  the  type  Hudson,  1911,  is  specifically  exempt 
from  execution  in  favor  of  the  defendant  in  error,  who  was  a 
married  man  at  the  head  of  a  family  and  claimed  he  was  not  the 
owner  of  a  homestead. 

The  judgment  was  rendered  against  the  defendant  in  error  in 
the  sum  of  $114.68,  and  at  the  time  the  judgment  was  rendered 
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he  and  his  wife  were  living  in  a  home  consisting  of  a  honse  and 
lot  in  the  city  of  St.  Bernard,  which  was  encumbered  by  mort- 
gages for  more  than  its  value.  After  the  judgment  was  ren- 
dered and  after  the  execution  was  levied  upon  the  automobile  in 
question,  the  defendant  and  his  wife  conveyed  to  one  of  the 
mortgagees  the  real  estate  in  which  they  lived.  Defendant  there- 
upon claimed  that  the  automobile  was  specifically  exempt  from 
execution  under  Section  11725,  Subdivision  5  of  the  General 
Code.  His  calling  was  that  of  an  electrician,  and  in  an  afSdavit 
filed  in  the  trial  court,  claiming  the  automobile  as  exempt  from 
levy  and  execution,  he  set  out  that  the  automobile  was  necessary 
to  enable  him  to  carry  on  his  trade  or  occupation,  and  that  the 
value  of  the  machine  was  not  more  than  $100. 

Subdivision  5  of  Section  11725,  General  Code,  provides  that — 


Every  person  who  has  a  family,"  etc.,  **may  hold    •     *     *. 

5.  One  sewing  machine,  one  knitting  machine,  and  the  tools 
and  implements  of  the  debtor  necessary  for  carrying  on  his  or 
her  trade  or  business,  whether  mechanical  or  agricultural,  to  be 
selected  by  him  or  her,  not  exceeding  one  hundred  dollars  in 
value." 

It  is  the  claim  of  defendant  in  error  that  this  automobile  is 
an  implement  necessary  for  carrying  on  his  trade  or  business. 

We  do  not  think  that  an  automobile  as  used  by  this  debtor 
partly  for  carrying  him  from  place  to  place  on  business,  at 
times  carrying  his  tools  and  materials,  and  partly  used  for  him- 
self and  family  for  pleasure  comes  within  the  contemplation 
of  the  statute  as  an  implement,  and  therefore  it  is  not  exempt 
from  levy  and  execution  under  Section  11725. 

Under  Section  11726,  General  Code,  a  person  who  is  the  head 
of  a  family  and  is  engaged  in  agriculture,  may  hold  exempt  from 
execution : 

"One  horse,  or  one  yoke  of  cattle  with  the  necessary  gearing 
therefor,  and  one  wagon." 

But  the  defendant  in  this  case  is  not  a  farmer,  and  these  sec- 
tions relating  to  exemptions  must  be  strictly  construed. 

He  can  not  claim  this  automobile  is  exempt  in  lieu  of  a  home- 
stead under  Section  11738,  General  Code,  because  at  the  time 
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that  the  judgment  was  rendered  and  the  levy  made  on  the  auto- 
mobile he  and  his  wife  were  the  owners  of  a  homestead  and  liv- 
ing therein,  although  the  same  was  encumbered  by  mortgages 
for  more  than  its  value.  The  status  of  the  parties  and  their 
right  to  claim  the  property  in  lieu  of  a  homestead  are  to  be  de- 
termined at  the  time  of  the  judgment  and  levy.  Nixon  v.  Van- 
dyke, 2  C.  C,  63.  The  defendant  and  his  wife  having  conveyed 
their  homestead  after  the  levy  was  made  on  the  automobile,  they 
can  not  claim  under  this  decision  to  hold  it  in  lieu  of  a  home- 
stead, because  the  right  to  claim  the  property  was  fixed  as  of 
the  date  of  the  levy,  at  which  time  they  did  own  a  homestead. 

For  the  reasons  stated  we  conclude  that  the  judgment  of  the 
common  pleas  court  should  be  reversed. 


D£TERMINATION  OF  THE  EFFECT  OF  ELECTION  BY  A 

WIDOW  NOT  TO  TAKE. 

Court  of  Appeals  for  Knox  County. 
Clifford  Blocheb  et  al  v.  Ida  Blocher  Trick  et  al. 

Decided,  October  25,  1917. 

Wills — Trust  Created  in  Favor  of  Widow  of  Testator — Renunciation  hy 
Her  of  Provision  for  Her  Benefit — Accelerates  a  Division  of  the 
Property  Among  the  Devisees. 

Where  a  widow  elects  not  to  take  under  the  will  of  her  deceased  hus- 
band, which  creates  a  trust  in  her  favor,  her  renunciation,  in  the 
absence  of  any  other  disposition  of  the  property  covered  by  the 
said  trust,  accelerates  the  enjoyment  of  the  property  by  the  re- 
maindermen, subject  to  the  dower  interest  of  the  widow  therein 
but  without  terminating  another  Independent  trust  created  by  said 
will. 

Harry  W,  Koo7is,  for  plaintiff. 
L,  C.  Stillwell,  contra. 

HOUCK,  J. 

This  is  an  action  in  partition  which  was  originally  commenced 
in  the  common  pleas  court  of  this  county,  and  is  here  on  appeal 
from  the  judgment  of  that  court. 
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While  the  action  is  one  in  partition,  yet  the  question  for  deter- 
mination by  this  court  is  as  to  the  true  construction  of  items  2 
and  3  of  the  last  will  and  testament  of  John  M.  Blocher,  de- 
ceased. These  items  read: 

'*Item  2.  I  desire  the  home  property,  business  building  and 
flats  located  at  corner  of  High  and  Sandusky  streets,  in  Mt. 
Vernon,  Ohio,  to  remain  in  my  name,  as  a  part  of  my  estate,  for 
a  period  of  ten  years,  unless  my  wife  should  die  sooner,  and 
desire  that  the  same  shall  be  managed  by  my  executors  herein- 
after named,  and  from  the  proceeds  arising  therefrom,  should 
the  same  be  suflScient,  and  if  not  then  from  any  property  that  I 
may  leave,  I  direct  my  said  executors  to  pay  to  my  said  wife, 
Malinda  Blocher,  the  sum  of  three  hundred  dollars  each  and 
every  year  during  her  natural  life,  the  same  to  be  paid  monthly, 
the  same  to  be  in  lieu  of  her  dower  interest  and  distributive 
share  in  my  estate. 

**Item  3.  At  the  end  of  said  ten  years,  or  at  the  death  of  my 
said  wife,  should  she  die  before  that  time,  I  direct  that  my  said 
executors  shall  sell  said  real  estate,  and  from  the  proceeds  aris- 
ing therefrom  divide  the  same  share  and  share  alike  among  my 
living  children,  or  those  that  are  living  now,  namely,  Harry  C. 
Blocher,  Ida  Blocher  Trick,  Bird  Dixon,  Clifford  Blocher  and 
Grace  Rawlinson,  and  should  any  of  said  children  die  before 
the  disposition  of  said  property,  then  I  desire  that  the  children 
of  any  child  so  dying  shall  have  the  share  of  the  child  dying. 
However,  it  is  my  wiU,  and  I  hereby  direct  that  the  share  from 
the  proceeds  of  said  property  going  to  my  son  Harry  C.  Blocher 
shall  be  kept  and  managed  by  said  executors,  and  the  proceeds 
from  the  same  be  paid  to  my  said  son,  and  at  the  death  of  my  said 
son  Harry  C.  Blocher  then  I  direct  that  said  executors  shall 
pay  the  said  amount  so  held  in  trust  for  Harry  C.  Blocher  to  his 
two  children  share  and  share  alike." 

So  far  as  the  facts  in  this  case  are  concerned  they  were  sub- 
mitted on  an  agreed  statement  of  facts  entered  into  by  and 
between  the  parties  to  the  suit.  We  think  it  necessary  to  refer 
to  but  two  of  them,  because  for  a  proper  determination  of  this 
case  it  is  not  necessary  to  consider  more  than  these  two,  namely, 
that  Malinda  Blocher,  the  widow  of  John  SL  Blocher,  elected 
not  to  take  under  the  last  will  and  testament  of  her  said  hus- 
band, and,  second,  that  all  of  the  allegations  in  the  petition  of 
plaintiff  are  true. 
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The  first  question  to  be  determined  is  with  reference  to  the 
proper  construction  to  be  placed  upon  item  2  of  said  will,  in 
view  of  the  election  of  the  widow  of  John  M.  Blocher  not  to  take 
under  the  provisions  of  his  will.  We  must  determine  whether 
or  not  the  renunciation  of  the  widow  has  the  effect  of  accelerat- 
ing the  enjoyment  of  the  remainder-men. 

It  was  a  legal  right  extended  to  Malinda  Blocher,  the  widow 
of  John  M.  Blocher,  to  refuse  to  take  under  the  provisions  of  his 
will,  and  in  our  judgment  ithis  renunciation  on  the  part  of  the 
widow  terminated  the  trust  created  in  item  2  of  the  last  will  and 
testament  of  John  M.  Blocher,  deceased,  and  such  act  on  the  part 
of  the  said  widow  accelerated  the  enjoyment  of  the  devisees,  be- 
cause in  the  absence  of  any  other  disposition  the  property  de- 
scribed in  said  item  2  passed  intestate  to  the  children  of  the 
testator,  and  said  children  took  the  property  devised  to  them 
in  item  2  as  intestate  property,  subject,  however,  to  the  dower 
interest  of  the  surviving  widow  therein. 

The  next  question  that  arises  is  as  to  whether  or  not  the  claim 
of  counsel  for  Harry  C.  Blocher  is  well  taken,  namely,  that  by 
reason  of  the  termination  of  the  trust  created  in  item  2,  by  the 
failure  of  the  widow  to  take  under  the  will,  that  thereby  the 
trust  created  for  Harry  C.  Blocher  also  becomes  inoperative. 
To  this  doctrine  and  theory  we  can  not  subscribe.  The  trust 
estate  created  for  the  benefit  of  Harry  C.  Blocher  was  indepen- 
dent and  separate  from  any  other  provision  contained  in  the  will 
of  John  M.  Blocher,  and,  as  a  matter  of  law,  we  find  the  trust 
estate  created  therein  is  not  terminated. 

Thus  it  must  follow,  from  what  we  have  already  said,  that  in 
our  judgment  the  plaintiffs  are  entitled  to  the  relief  prayed  for 
in  their  petition,  and  partition  is  hereby  granted,  and  this 
cause  is  hereby  remanded  to  the  common  pleas  court  for  execu- 
tion of  the  judgment  herein  entered,  and  for  further  proceed- 
ings as  required  by  law. 

Powell,  J.,  and  Shields,  J.,  concur. 
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PROVISIONS  OF  SECTION  12001  OBSOLETE  AS  TO  WIVES 

MARRIED  SINCE  1867. 

Court  of  Appeals  for  Hamilton  County. 
Fbank  a.  Dillingham  v.  Viola  Dillingham  et  al. 

Decided,  December  3,  1917. 

Husband  and  Wife — No  Authority  for  Appointment  of  a  Receiver — To 
Preserve  the  Property  of  a  Married  Woman  as  Against  Her  Hus- 
band— Construction  of  the  Married  Woman's  Act — Jurisdiction  of 
the  Court  of  Domestic  Relations. 

Section  12001,  providing  for  an  injunction  against  a  husband  upon 
petition  of  his  wife,  restraining  him  from  wasting  or  squandering 
or  conyerting  to  his  own  use  property  held  by  her  and  him  in  his 
and  her  own  right,  has  no  application  to  women  married  since  the 
passage  of  the  married  woman's  act  of  1887.  As  to  such  women 
said  act  is  obsolete,  and  an  order  appointing  a  receiver  to  man- 
age and  control  the  separate  property  of  a  woman  married  since 
1887  is  without  force  or  effect. 

Dickerson,  Black  &  Dickerson  and  J,  W.  Peck,  for  plaintiff  in 
error. 

Litileford,  James,  Ballard  &  Frost,  contra. 

Gorman,  J.  * 

The  defendant  in  error  on  April  25,  1917,  commenced  an 
action  in  the  Common  Pleas  Court  of  Hamilton  County  against 
the  plaintiff  in  error,  Prank  A.  Dillingham,  her  husband,  mak- 
ing the  Market  National  Bank,  Louis  6.  Pochat,  the  Security  Sav- 
ings Bank  &  Safe  Deposit  Company  and  Anna  M.  Maloney  par- 
ties defendant.  Her  action  was  brought  under  Section  12001, 
General  Code,  under  favor  of  which  section  she  alleged  in  her 
petition  that  she  and  Prank  A.  Dillingham  were  married  on 
November  10,  1908 ;  that  she  is  entited  in  her  own  right  and  is 
the  owner  of  a  part  of  and  share  in  the  business  carried  on  in 
the  name  of  Prank  A.  Dillingham  in  the  city  of  Cincinnati, 
which  business  is  that  of  the  manufacture  and  sale  of  a  pro- 
prietary medicine  called  '* Plant  Juice,''  which  is  now  and  has 
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been  widely  and  extensively  sold  in  drug  stores  throughout  the 
entire  United  States.  She  further  says  that  her  husband,  from 
habitual  intemperance  and  profligate  habits  is  about  to  waste 
and  squander  the  said  property  and  business  and  the  profits 
thereof,  to  a  part  of  and  a  share  in  which  she  is  entitled  in  her 
own  right ;  and  that  he  is  proceeding  to  and  is  about  to  proceed 
to  fraudulently  convert  the  entire  business  and  profits  there- 
from to  his  own  use  for  the  purpose  of  placing  them  beyond 
her  reach  and  depriving  her  of  their  benefit.  She  further  aver- 
red in  her  petition  that  the  other  defendants,  the  Market  Na- 
tional Bank  and  others,  have  in  their  possession  and  under  their 
control  certain  moneys  and  property  belonging  to  said  business, 
to  a  part  of  which  she  is  entitled  in  her  own  right.  She  prays  in 
her  petition  that  a  temporary  restraining  order  issue  restraining 
the  defendant  from  disposing  of  or  otherwise  interfering  with  the 
said  business,  its  moneys  or  credits,  choses  in  action  or  property, 
and  restraining  the  defendant  from  in  any  way  transferring, 
delivering  or  turning  over  to  any  person  whomsoever  any  money 
property  or  security  in  their  hands  in  the  name  of  or  being  held 
for  Frank  A.  Dillingham,  or  the  Dillingham  business,  or  the 
Plant  Juice  business.  She  further  prays  for  a  restraining  or- 
der against  the  other  defendants  from  permitting  Dillingham  or 
any  other  person  from  having  access  to  any  safe  deposit  box 
in  the  name  of  Frank  A.  Dillingham  or  the  Dillingham  business 
or  the  Plant  Juice  business,  until  further  order  of  court.  And 
she  prays  for  a  further  restraining  order  restraining  Anna  M. 
^laloney  from  permitting  Frank  A.  Dillingham  to  in  any  wise 
interfere  with  or  dispose  of  the  said  business  or  any  of  the 
property,  moneys,  credits  and  choses  in  action  of  the  said  busi- 
ness, and  from  paying  over  or  delivering  to  said  Dillingham  any 
moneys  or  the  equivalent  thereof  arising  from  the  proceeds  or 
profits  of  the  above  described  business.  And  she  further  prays 
that  upon  a  final  hearing  the  temporary  restraining  order  asked 
for  may  be  made  permanent.  She  further  prays  the  court  to 
appoint  a  receiver  to  manage  and  control  the  above  described 
business  for  the  benefit  of  herself,  and  prays  the  court  to  make 
such  other  order  in  the  premises  as  it  deems  just  and  proper. 
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Upon  the  filing  of  this  petition  the  court  made  an  order  dis- 
pensing with  the  giving  of  notice  to  the  defendant,  as  required 
by  the  rules  of  court  upon  the  application  for  a  restraining  order, 
upon  the  grounds  that  the  giving  of  the  notice  would  defeat 
the  purpose  of  the  injunction.  Defendant,  Dillingham,  was 
not  in  the  jurisdiction  of  the  court,  and  notice  was  published 
for  him  according  to  the  law. 

Upon  the  day  of  the  filing  of  the  petition  a  temporary  re- 
straining order  was  issued  as  prayed  for  in  the  petition,  and  the 
business  carried,  on  in  the  name  of  Frank  A.  Dillingham  was 
thus  prevented  from  being  sold,  disposed  of  or  carried  on. 

Two  days  after  the  filing  of  the  petition,  without  the  presence 
of  the  defendant  and  without  any  service  being  made  upon 
him,  the  court  of  common  pleas  appointed  a  receiver  of  the 
business  described  in  the  petition,  and  in  the  entry  appointing 
the  receiver  it  was  recited  that  Messrs.  W.  W.  Dickerson  and 
Robert  Black  appeared  in  court  as  the  attorneys  of  Frank  A. 
Dillingham.  The  court  fixed  the  amount  of  the  receiver's  bond 
at  $30,000  and  ordered  the  entire  business  and  assets  of  Dilling- 
ham to  be  placed  in  the  hands  of  the  receiver  and  directed  the 
receiver  to  carry  on  the  business  and  employ  the  necessary  help 
and  purchase  the  necessary  material  therefor,  and  to  do  all 
things  necessary  to  prosecute  the  business.  Publication  of  con- 
structive notice  for  Dillingham  was  then  made,  as  required  by 
law. 

Counsel  for  Dillingham  filed  a  petition  in  error  in  the  court 
of  appeals,  from  the  judgment  appointing  the  receiver,  said 
cause  being  numbered  on  the  docket  of  this  court  No.  1101. 
Upon  application  for  a  stay  of  execution  in  this  court  an  order 
was  made  staying  the  appointment  of  the  receiver  upon  the 
defendant  Dillingham  giving  bond  in  the  sum  of  $50,000,  and 
further  proceedings  in  the  common  pleas  court  were  there- 
upon stayed. 

Thereafter  in  the  common  pleas  court  a  hearing  was  had  at 
great  length.  A  great  mass  of  evidence  was  adduced  before 
the  court,  and  on  the  31st  of  July,  1917,  the  court  reappoint- 
ed Frank  C.  Zumstein  receiver  of  all  the  business,  property 
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and  assets  of  the  Dillingham  business  and  of  Frank  A.  Dill- 
ingham, and  the  Plant  Juice  business.  No  other  relief  was 
a^ed  in  the  petition  except  an  injunction  to  restmin  the 
defendant  Dillingham  from  disposing  of  the  property  and  re- 
straining the  other  defendants  from  permitting  any  of  the 
property  in  their  hands  belonging  to  Dillingham  to  be  taken 
and  disposed  of;    and  the  further  prayer  for  the  receiver. 

In  the  first  appointment  by  the  court  of  common  pleas  the 
receiver  was  designated  as  a  temporary  receiver;  the  last 
appointment  merely  provides  for  the  appointmisnt  of  a  receiver 
without  any  limitation  as  to  the  time  of  the  receivership,  and 
without  any  reservation  for  any  further  order  of  court.  The 
predicate  upon  which  the  court  based  this  order  for  the  ap- 
pointment of  the  receiver  was  that  Dillingham,  plaintiff's  hus- 
band, had  been  wasting  and  squandering  and  was  about  to 
waste  and  squander  the  assets  and  profits  of  the  said  business, 
one-half  of  which  belonged  to  the  plaintiff,  by  reason  of  habitual 
intemperance  and  profligate  habits,  and  was  proceeding  to  and 
was  about  to  proceed  to  fraudulently  convert  the  half  of  the 
said  business  and  profits  aforesaid,  belonging  to  the  .plaintiff 
as  aforesaid,  to  his  own  use  for  the  purpose  of  placing  them 
beyond  the  reach  of  the  plaintiff  and  depriving  her  of  their 
benefit.  And  the  court  further  found  that  all  of  the  allega- 
tions of  the  plaintiff's  petition  were  true  and  that  the  plaintiff 
was  entitled  to  the  relief  prayed  for  in  her  petition.  The  re- 
ceiver was  authorized  and  directed  to  carry  on  the  business, 
employ  all  the  necessary  help,  purchase  all  the  necessary  ma- 
terials, and  to  do  all  things  necessary  to  carry  on  and  promote 
the  business,  and  to  take  charge  of  all  the  property,  and  out 
of  the  profits  thereof  to  pay  one-half  to  the  plaintiff  Viola 
Dillingham.  And  all  persons  having  any  property  or  choses 
in  action  in  their  possession  belonging  to  said  Frank  A.  Dill- 
ingham or  to  the  business,  were  directed  to  turn  over  the  same 
to  the  receiver.  The  order  was  quite  a  sweeping  one,  and  dis- 
possessed Dillingham  entirely  of  any  dominion  or  control  over 
the  property  or  business,  and  placed  it  in  the  hands  of  the 
receiver  without  limit  as  to  time,  and  without  limit  as  to  au- 
thority to  carry  on  the  business. 
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Dillingham  excepted  to  this  order,  and  prosecutes  error  to 
this  court  in  proceeding  No.  1171  on  the  docket  of  this  court. 

We  have,  therefore,  two  error  cases  in  this  court  growing  out 
of  the  original  litigiation  brought  by  the  defendant  in  error. 

It  is  unnecessary  to  state  anything  further  with  reference 
to  the  first  case,  No.  1101,  inasmuch  as  the  purpose  of  that 
proceeding  was  merely  to  stay  the  execution  of  the  judgment 
entered  in  the  common  pleas  court  appointing  a  receiver  tem- 
porarily. That  proceeding,  having  been  stayed,  all  the  mat- 
ters necessary  to  be  considered  in  this  error  proceeding  will 
be  considered  in  the  last  proceeding  brought  herein.  No.  1171. 

It  appears  from  the  record  in  the  case  that  previous  to  the 
bringing  of  this  action  in  the  common  pleas  court  for  the 
appointment  of  a  receiver  and  for  an  injunction  to  restrain 
Dillingham  from  disposing  of  the  property,  the  defendant  in 
error,  Viola  Dillingham,  brought  an  action  in  the  common 
pleas  court,  in  the  division  of  the  court  of  domestic  relations, 
praying  for  alimony,  against  the  defendant  Frank  A.  Dilling- 
ham. This  suit  was  filed  in  the  court  of  domestic  relations  Sep- 
tember .16,  1916,  more  than  seven  months  before  the  commence- 
ment of  this  action  for  the  appointment  of  a  receiver.  In  her 
petition  in  the  common  pleas  court,  division  of  domestic  rela- 
tions, plaintiff  set  out,  inter  alia:  that  the  defendant  had  for 
many  years  been  engaged  in  the  manufacture  in  the  city  of 
Cincinnati  of  a  proprietary  medicine  called  *' Plant  Juice," 
which  is  widely  and  extensively  advertised  and  sold  in  drug 
stores  throughout  the  entire  United  States.  She  averred  that 
defendant  was  possessed  also  of  large  quantities  of  valuable 
stocks  and  bonds,  and  also  of  a  very  large  number  of  extremely 
valuable  diamonds  and  other  personal  property.  She  also  set 
out  in  this  petition  for  alimony  that  defendant  had  been  guilty 
of  wrongdoing  in  many  places  throughout  the  United  States, 
and  that  he  had  been  guilty  of  gross  neglect  of  duty  and  that 
he  had  remained  away  from  the  plaintiff  for  a  long  time  and 
refused  to  communioate  with  her.  She  further  alleged  that  he 
had  been  guilty  of  habitual  drunkenness  for  a  number  of  years 
past.    She  averred  that  he  had  an  interest  in  the  business  of  the 
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manufacture  and  sale  of  said  proprietary  medicine  known  as 
Plant  Juice,  and  that  he  was  about  to  dispose  of  and  encumber 
same  so  as  to  defeat  her  from  obtaining  alimony.  She  prayed 
for  temporary  alimony  during  the  hearing  of  the  cause,  and 
for  her  expenses  during  the  prosecution  of  this  suit;  and  that 
upon  a  final  hearing  a  reasonable  alimony  be  allowed  out  of  the 
property  of  said  Frank  A.  Dillingham.  She  further  asked  that 
an  injunction  issue  restraining  Dillingham  from  disposing  of 
any  property  or  of  the  business  known  as  '* Plant  Juice." 

A  temporary  restraining  order  was  issued  by  the  judge  of  the 
court  of  domestic  relations  without  bond. 

In  no  place  in  the  petition  of  the  plaintiff  for  alimony  did  she 
aver  that  she  had  any  interest  in  the  business  known  as  ''Plant 
Juice,"  but  if  she  does  not  state  specifically  that  the  business 
and  property  belonged  to  the  husband,  Frank  A.  Dillingham, 
the  averments  of  the  petition  would  lead  one  to  infer  that  she 
claimed  he  was  the  owner  of  this  business  and  that  she  had  no 
interest  therein  except  as  the  wife  of  Frank  A.  Dillingham. 

The  question  to  be  determined  in  this  case  turns  upon  the  con- 
struction and  application  to  the  facts  in  this  case  ot  Section 
12001,  General  Code.     That  section  reads  as  follows: 

**A  married  woman  may  file  a  petition  in  the  common  pleas 
court,  setting  forth  that  from  habitual  intemperance,  or  other 
cause,  her  husband  is  about  to  waste  and  squander  the  prop- 
erty, legal  or  equitable,  money,  credits  or  choses  in  action,  to 
which  she  is  entitled  in  her  own  right,  or  a  part  thereof,  or  is 
proceeding,  or  about  to  proceed,  fraudulently  to  convert  them, 
or  a  part  thereof,  to  his  own  use,  for  the  purpose  of  placing  them 
beyond  her  reach,  and  depriving  her  of  their  benefit,  whereupon 
the  court  may  enjoin  him  from  disposing  of,  or  otherwise  inter- 
fering with,  such  property,  money,  credits  or  choses  in  action, 
appoint  a  receiver  to  manage  and  control  them  for  the  benefit 
of  the  wife,  and  also  make  such  other  order  in  the  premises  as 
it  deems  just  and  proper.  On  filing  the  petition,  a  provisional 
injunction  also  may  be  allowed  as  in  other  cases,  with  or  without 
bond  at  discretion.  Such  petition  shall  be  filed  in  the  county 
where  the  petitioner  resides,  and  the  husband  made  a  party  de- 
dendant,  as  in  the  case  of  a  petition  for  a  divorce." 

It  is  claimed  by  plaintiff  in  error  that  under  this  section  the 
common  pleas  court  has  power  and  authority  to  appoint  a  re- 
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ceiver  not  only  for  the  property  owned  by  the  wife  in  her  own 
right,  but  also  for  the  property  of  the  husband  if  the  same  is 
in  any  way  joined  with  that  owned  by  the  wife. 

At  the  outset  we  may  say  that  a  careful  consideration  of  the 
evidence  in  this  case  satisfies  us  that  it  is  not  snifficient  to  estab- 
lish the  ownership  of  Viola  Dillingham  to  any  of  the  property 
claimed  by  her  in  the  petition  filed  in  the  court  of  common  pleas. 
We  think  the  evidence  is  insufficient  to  establish  her  ownership 
and  title  to  any  of  the  property.  The  business  was  established 
by  Dillingham  many  yetars  ago.  She  claims  that  in  1912,  at 
Houston,  Texas,  her  husband  orally  told  her  that  he  would  give 
her  a  half  interest  in  the  business.  It  is  claimed  that  this  state- 
ment of  the  husband  was  heard  by  a  man  by  the  name  of  Briscoe, 
who  was  acting  in  the  capacity  of  a  private  secretary  for  Mrs. 
Dillingham.  Briscoe  on  the  witness  stand  testified  that  he  heard 
this  conversation ;  but  the  facts  and  circumstances  of  his  employ- 
ment and  service  with  the  Dillinghams  would  lead  us  to  believe 
that  he  was  not  present  at  the  time  the  wife  says  this  conversa- 
tion took  place.  Furthermore,  it  was  shown  on  the  trial  of  the 
case  that  Briscoe  had  been  convicted  twice,  at  least,  in  the 
courts ;  and  upon  being  questioned  as  to  his  conviction  he  denied 
it.  But  the  proof  adduced  by  counsel  for  Dillingham  established 
his  conviction.  Pending  the  hearing  of  the  case  after  this  proof 
was  adduced  Briscoe  fled  the  state  and  has  not  since  been  heard 
from.  More  than  a  year  after  the  time  when  the  wife  claims 
that  Dillingham  gave  her  a  half  interest  in  this  property,  she 
wrote  him  a  letter  while  he  was  in  San  Francisco.  This  letter 
is  dated  March  17,  1913.  In  this  letter,  among  other  things,  she 
says: 

''This  is  another  holiday,  but  holidays  come  and  holidays  go 
and  I  never  know  anything  about  them.  It  is  getting  to  be 
rather  a  treadmill  sort  of  thing,  not  that  I  mind -that  in  the 
least  if  I  was  getting  anything  out  of  it.  I  like  to  work  and 
would  not  mind  the  daily  grind,  also  evenings  and  Sundays,  too, 
if  I  had  any  sort  of  share  in  it.  Of  course  I  do  not  know  the 
workings  of  your  brain,  but  it  seems  to  me  the  many  protesta- 
tions of  your  love,  etc.,  lack  any  convincing  weight.  I  am  giving 
every  minute  of  my  waking  hours  to  the  business ;  it  seems  only 
fair  that  I  should  share  equally." 
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The  husband  denied  that  he  ever  had  such  conversation  with 
her  as  that  testified  to  by  her,  and  the  evidence  disclosed  that 
she  never  drew  any  money  from  the  business,  except  upon  DU- 
lingham's  order  and  Dillingham's  checks.  She  had  nothing 
to  do  with  establishing  the  business;  none  of  her  individual  or 
private  property  or  funds  went  into  the  business,  and  the  con- 
duct of  Dillingham  and  the  conduct  of  the  business,  the  testi- 
Qiouy  of  numerous  witnesses,  the  letters  that  passed  between  the 
parties,  and  the  conduct  of  Mrs.  Dillingham  herself  appear  to 
Q«  to  conclusively  rebut  the  claim  that  she  was  given  an  interest 
m  this  business 

But,  assuming  for  the  purposes  of  the  case  that  the  facts  in 
the  case  do  establish  that  she  was  given  an  interest  in  this  busi- 
ness, then  we  are  to  consider  whether  or  not  under  Section  12001 
the  court  of  common  pleas  was  authorized  and  warranted  in  ap- 
pointing a  receiver  for  this  entire  business  because  the  wife  was 
an  owner  of  one-half  interest  therein. 

It  will  be  interesting  to  trace  the  history  of  Section  12001, 
General  Code.  This  section  appears  under  the  subdivision  of 
Divorce  and  Alimony,  Chapter  3,  Division  VII,  Title  IV,  of 
the  General  Code  of  Ohio,  and  it  has  been  placed  in  this  chapter 
and  subdivision  since  the  codification  in  1880.  It  appears  to 
have  been  considered  by  the  codifier,  and  also  by  the  Legislature 
when  it  passed  this  enactment,  as  a  proper  proceeding  under  the 
chapter  for  divorce  and  alimony. 

Under  the  Constitution  in  1802  there  was  no  provision  made 
for  divorce  and  alimony,  and  it  was  the  practice  during  the 
early  days  x>t  the  Legislature  for  that  body  to  pass  a  special 
act  providing  for  the  divorce  of  married  people.  The  Supreme 
Court  in  the  case  of  Bingham  v.  Miller,  17  Ohio,  445,  finally 
called  a  halt  on  this  practice  by  holding  that  the  granting  of 
divorce  by  the  Legislature  was  a  usurpation  of  judicial  functions 
by  that  body. 

On  January  6,  1824  (22  0.  L.,  341),  the  General  Assembly 
passed  an  act  concerning  divorce  and  alimony  and  vested  in  the 
Supreme  Court  of  the  state  sole  jurisdiction  of  granting  divorces 
when  any  cause  existed  for  a  divorce  as  mentioned  in  that  act. 
There  was  also  a  provision  made  in  the  act  for  the  custody  and 
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maintenance  of  ohildren  and  the  allowance  of  alimony  in  a 
proper  case.  There  was  no  provision  for  a  suit  for  alimony  in- 
dependent of  an  action  for  divorce. 

On  March  6, 1840  (38  0.  L.),  the  Legislature  passed  another  act 
concerning  divorce  and  alimony,  and  repealed  the  act  of  January 
6, 1824.  Li  this  latter  act  of  1840  the  Supreme  Court  was  again 
given  sole  cognizance  of  granting  divorces  for  the  causes  enumer- 
ated in  the  act;  but  there  was  no  provision  made  for  alimony  in- 
dependent of  the  action  for  divorce  and  alimony.  In  other 
words,  alimony  could  be  granted  in  a  divorce  proceeding  but 
not  in  a  separate  proceeding 

On  March  2,  1846,  the  Legislature  passed  an  act  to  amend  the 
act  concerning  divorce  And  alimony,  passed  March  6,  1840  (44 
O.  L.,  115).  This  act  was  the  original  progenitor  of  Section 
12001,  General  Code.    It  reads  as  follows: 

**Be  it  Enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  any  married  woman,  by  her  next  friend,  may  file  her 
bill  in  chancery  in  the  Supreme  Court,  or  court  of  common  pleas, 
setting  forth  that  her  husband,  from  habitual  intemperance,  or 
any  other  cause,  is  about  to  waste  and  squander  the  property 
to  which  he  is  entitled  in  her  right"  (underscoring  by  court). 
**or  any  part  thereof,  or  is  proceeding  fraudulently  to  convert 
the  same  to  his  own  use,  for  the  purpose  of  placing  it  beyond  her 
reach,  and  depriving  her  of  the  benefit  thereof;  and  the  court, 
upon  the  hearing  of  the  case,  may  enjoin  the  husband  from  dis- 
posing of,  or  otherwise  interfering  with  such  property,  and  may 
appoint  a  receiver,  to  manage  and  control  the  same,  for  the 
benefit  of  the  wife ;  and  may  also  make  such  other  order  in  the 
premises  as  they  may  deem  just  and  proper." 

Some  slight  changes  have  been  made  in  the  verbiage  of  this 
act  in  the  codification  of  1880,  the  most  important  change  being 
that  whereas  in  the  original  act  the  property  mentioned  is  that 
''to  which  he  is  entitled  in  her  right/-  by  the  codification  of 
1880  that  language  is  changed  so  as  to  read,  ''the  property, 
legal  or  equitable,  money,  credits  or  choses  in  action,  to  which 
she  is  entitled  in  her  own  right." 

Manifestly  the  purpose  of  this  act  of  1846  was  to  protect  a 
married  woman  in  the  enjoyment  of  her  own  separate  property. 
The  rule  of  the  common  law  at  that  time  prevailed  in  Ohio,  that 
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a  woman  upon  her  marriage  lost  her  entire  entity ;  her  existence 
and  her  life  were  merged  in  that  of  her  husband.  He  was  every- 
thing ;  she  was  nothing.  She  lost  her  name ;  all  of  the  personal 
property  which  she  had  in  her  own  right,  and  her  own  name  be- 
came his  except  choses  in  action,  and  they  became  his  whenever 
he  saw  fit  to  reduce  them  to  his  possession.  She  had  no  right 
to  bring  an  action  in  her  own  name  except  as  provided  by  stat- 
ute. She  could  not  enter  into  any  contractual  relations.  She 
could  not  sell  or  dispose  of  her  property  without  her  husband's 
consent  and  without  him  joining  with  her.  Her  personal  earn- 
ings belonged  to  her  husband  and  he  could  subject  them  to  his 
possession. 

But  this  had  beeh  the  state  of  the  law  from  time  immemorial. 
Not  only  did  her  person  belong  to  her  husband,  but  all  her  prop- 
erty. She  was  as  much  a  slave  as  though  he  had  bought  and 
paid  for  her  and  owned  her  absolutely,  and  all  her  belongings. 

The  Legislature  from  time  to  time,  during  these  middle  and 
dark  ages  of  Ohio,  was  endeavoring  to  ameliorate  to  some  degree 
the  condition  of  the  married  woman ;  and  it  is  evident  that  the 
purpose  of  this  legislation  was  to  give  her  some  benefit  and  en- 
joyment of  her  separate  estate — the  property  that  came  to  her 
either  by  inheritance  or  gift,  or  by  her  own  earnings  when  she 
was  a  femme  sole — and  to  prevent  an  intemperate  and  wasteful 
husband  of  dissipating  her  property  and  depriving  her  and  her 
children  from  the  benefits  thereof.  She  could  not  bring  a  suit 
in  her  own  name  at  that  time,  as  the  act  plainly  shows,  but  it 
would  have  to  be  brought  by  her  next  friend ;  and  it  had  to  be 
brought  in  chancery,  in  the  Supreme  Court  or  the  court  of 
common  pleas.  No  one  will  question  the  justice  and  equity  of 
this  humane  provision  of  the  Legislature  for  the  protection  of 
the  married  woman.  This  act  continued  to  be  the  law  down  to 
the  present  time,  with  the  exception  that  now  she  may  bring  an 
action  in  her  own  name  and  is  not  obliged  to  resort  to  her  next 
friend. 

In  1851,  March  24  (49  0.  L.,  102),  jurisdiction  was  conferred 
upon  the  courts  of  common  pleas  of  the  state  to  grant  alimony  in- 
dependent of  divorce,  for  the  several  grounds  set  out  in  the  act. 
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and  it  is  provided  therein  that  the  proceedings  in  an  action  for 
alimony  shall  be  conducted  in  all  respects  as  in  cases  for  divorce. 
This  is  the  first  time  courts  of  common  pleas  were  given  jurisdic- 
tion to  hear  and  determine  actions  for  alimony  independent  of 
actions  for  divorce. 

On  March  11,  1853  (51  0.  L.,  377),  the  Legislature  passed  an 
act  concerning  divorce  and  alimony,  which  act  was  to  take  the 
place  of  all  the  previous  acts  relating  to  divorce  and  alimony. 
In  this  act,  under  Section  14,  is  set  out  the  provision  of  the  act 
relating  to  a  married  woman  bringing  an  action  for  the  appoint- 
ment of  a  receiver  for  her  separate  property.  The  language  of 
Section  14  is  substantially  the  same  as  the  language  employed 
in  the  original  act,  passed  March  2,  1846,  with  this  exception : 
it  relates  to  property,  moneys  and  credits  to  which  she  is  en- 
titled in  her  own  right.  The  Legislature  having  changed  the 
phraseology  from  the  language  employed  in  the  original  act 
as  being  property  to  which  he  was  entitled  in  her  right,  recog- 
nized evidently  that  it  was  her  property  to  which  she  was  en- 
titled in  her  own  right,  and  related  to  her  separate  property. 
This  act  repealed  all  previous  acts  touching  divorce  and  alimony 
and  lalso  the  act  providing  for  an  action  for  a  receiver  of  the 
wife's  separate  property;  but  the  new  act  embraces  not  only 
all  the  matters  covered  by  the  previous  legislation  on  the  sub- 
ject, but  additional  legislation  also. 

This  act  was  again  amended  April  15,  1857  (54  0.  L.,  131). 
Section  14  of  the  original  act — ^now  Section  12001,  General 
Code — ^was  not  changed  or  amended  by  this  act. 

From  1857  to  1880  there  was  no  change  made  in  the  divorce 
and  alimony  statutes. 

In  1880  the  codifying  commission  collected  all  these  previous 
provisions  relating  to  divorce  and  alimony  under  Chapter  6, 
Title  I,  Division  VII  of  the  Revised  Statutes,  Sections  5689 
to  5706  inclusive.  In  this  chapter  is  found  Section  5705,  which 
was  originally  Section  14  of  the  act  of  March  11,  1853,  and  is 
Section  12001,  General  Code,  as  it  now  exists. 

No  change  was  made  in  this  section  from  1880  down  to  the 
present  time,  and  the  codifying  commission  of  1910,  and  the 
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Legislature  which  adopted  and  ratified  the  acts  of  the  commis- 
sion, left  it  substaatially  as  it  was  then  in  force. 

Li  1880  when  the  codifying  commission  collected  all  the  laws 
relating  to  divorce  and  alimony,  it  was  necessary  to  retain  Sec- 
tion 12001  in  the  General  Code,  because  at  that  time  a  married 
woman  could  not  sue  or  be  sued  in  her  own  name ;  she  could  not 
hold  her  own  property  in  her  own  name,  although  the  Legis- 
lature at  that  time  had  made  quite  an  advance  in  emancipating 
woman  from  the  enthrallment  of  her  husband. 

In  1887,  an  act  was  passed  which  practically  emancipated  a 
woman  from  the  control  of  her  husband.  She  has  since  that 
time  a  right  to  contract  and  be  contracted  with  as  though  un- 
married ;  she  has  a  right  to  hold  in  her  own  name  and  for  her 
own  use  all  her  separate  earnings  acquired  by  her,  or  by  inheri- 
tance, or  by  gift,  or  in  any  other  legal  manner,  and  is  free  from 
the  rights  of  her  husband  and  from  his  control  and  subjection  as 
to  all  of  her  property.  She  has  a  right  to  enter  into  business 
as  though  unmarried,  and  in  any  manner  to  enter  into  any  obli- 
gation she  may  desire,  as  though  she  were  a  femme  sole;  she 
can  not  by  contract  between  herself  and  husband  change  the 
legal  status  of  their  married  relations.  See  Sections  7996  to 
8004,  inclusive.  General  Code,  Title  VI,  Chapter  1,  Domestic 
Relations.  The  only  interest  he  has  in  her  property  during  her 
life  is  a  contingent  right  of  dower  in  her  real  estate. 

The  state  of  the  law  at  the  present  time,  therefore,  is  that 
the  separate  property  of  a  married  woman  is  not  in  possession 
or  under  control  of  the  husband  unless  she  sees  fit  to  give  it  to 
him.  We  think  the  proper  construction  to  place  upon  Section 
12001,  General  Code,  is  that  it  was  for  the  protection  of  married 
women  at  a  time  when  they  had  no  right  to  hold  their  own  sepa- 
rate property  and  no  right  to  bring  an  action  in  their  own  names, 
or  to  make  contracts  in  their  own  names ;  but  since  the  passage 
of  the  married  woman 's  act,  in  1887,  there  is  no  occasion  for  the 
use  of  Section  12001,  except  for  the  purpose  of  preserving  such 
property  of  a  married  woman  as  came  to  her  husband  by  marriage 
prior  to  the  passage  of  the  married  woman's  act  of  1887.  The 
codifying  commission  of  1880,  and  the  commission  of  1910,  no 
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doubt  retained  this  section  of  the  Revised  Statutes  in  the  Gen- 
eral Code  because  they  realized  that  there  was  at  those  times 
and  there  still  may  be  oases  in  which  a  woman  was  married  prior 
to  1887  and  brought  to  her  husband  personal  property  and 
choses  in  action  which  was  her  separate  property  and  which  by 
marriage  passed  to  his  dominion  and  his  possession  and  control ; 
and  in  order  to  protect  her  in  the  enjoyment  of  her  rights  in 
those  properties  this  section  is  retained  in  the  statute  laws  of  the 
state. 

It  has  no  application,  in  our  opinion,  to  the  cases  of  women 
who  have  married  since  the  passage  of  the  married  woman's 
act  in  1887,  because  since  that  time  no  condition  can  arise  where- 
by an  action  could  be  brought  in  the  court  of  common  pleas 
under  Section  12001,  General  Code,  by  a  woman  who  has  mar- 
ried since  the  passage  of  the  act  of  1887.  So  far  as  women  who 
have  been  married  since  the  passage  of  the  married  woman's  act 
in  1887  are  concerned,  this  section  is  obsolete  and  can  have  no 
application  to  them  or  their  affairs.  It  would  be  unnecessary 
for  such  a  woman  to  bring  such  action.  In  fact,  she  could  not 
set  out  a  state  of  facts  which  would  confer  upon  the  court  juris- 
diction to  bring  an  action,  because  her  property  would  not  pass 
to  her  husband  by  her  marriage,  as  it  did  before  the  passage  of 
the  married  woman's  act  of  1887. 

In  the  case  before  the  court  Mrs.  Dillingham  claims  that  she 
has  separate  property  in  a  one-half  interest  in  this  business,  and 
that  this  was  acquired  in  1912.  It  was  not  acquired  by  her  prior 
to  1887,  and  therefore  there  appears  to  be  no  reason  for  the  ap- 
plication of  the  rules  laid  down  in  Section  12001,  General  Code. 
If  she  has  an  interest  in  this  property  she  may  bring  an  action 
against  her  husband  to  secure  this  interest  without  having  a  re- 
ceiver appointed.  If  she  were  a  partner  she  could  come  into 
court  and  ask  for  a  dissolution  of  the  partnership,  a  winding 
up  of  the  business  and  the  appointment  of  a  receiver  to  take 
charge  of  the  business  and  sell  it  for  the  benefit  of  the  partner- 
ship. The  record  does  not  disclose  a  state  of  facts  which  would 
warrant  the  court  in  the  application  of  Section  12001,  General 
Code. 
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We  hold  that  this  section  can  apply  only  to  cases  of  married 
women  whose  property  passed  into  possession  of  their  husbands 
prior  to  the  passage  of  the  married  woman's  act  in  1887,  and 
whose  husbands  took  possession  of  their  property  by  virtue  of 
the  rules  of  common  law,  before  the  wife  was  emancipated  from 
the  husband. 

In  any  event  the  court  of  common  pleas  was  not  warranted  in 
appointing  a  receiver  for  rank  A.  Dillingham's  property  under 
Section  12001,  General  Code.  There  is  no  warrant  or  authority 
under  this  section  for  taking  the  husband's  property  out  of  his 
hands  and  placing  it  in  the  hands  of  a  receiver.  The  only  war- 
rant and  authority  under  that  section  is  for  the  appointment 
of  a  receiver  for  the  wife's  property.  Even  if  the  court  were 
authorized  to  appoint  a  receiver  under  Section  12001,  it  exceeded 
its  authority  in  appointing  a  receiver  for  the  entire  property — 
the  husband's  property  as  well  as  that  claimed  by  the  wife. 

It  appears  from  the  record  in  this  proceeding  that  while  this 
case  was  pending  in  the  court  of  common  pleas,  and  before  the 
judge  of  the  court  of  common  pleas  who  heard  the  matter  took 
up  the  consideration  thereof,  counsel  for  Dillingham,  plaintiff  in 
error,  made  application  and  motion  to  the  court  to  send  the 
cause  to  the  judge  presiding  in  the  court  of  domestic  relations 
for  the  reason,  as  he  claimed,  that  there  was  at  that  time  pending 
an  action  for  alimony,  and  that  all  the  relief  prayed  for  in  this 
case  could  be  granted  by  the  judge  of  the  court  of  domestic  rela- 
tions, in  the  alimony  case.  It  appears  from  the  record  that  the 
judge  refused  to  send  the  cause  to  the  judge  presiding  in  the 
court  of  domestic  relations;  and  it  further  appears  from  the 
record  that  the  judge  who  presided  in  the  court  of  domestic  re- 
lations was  of  the  opinion  that  he  had  no  jurisdiction  to  hear 
and  determine  this  action. 

The  view  we  take  of  this  matter  is  that  the  judge  of  the  court 
of  common  pleas  presiding  in  the  court  of  domestic  relations 
should  have  taken  this  case  and  heard  and  determined  it.  This 
Section,  12001  General  Code,  is  a  part  of  the  chapter  relating 
to  divorce  and  alimony,  and  in  view  of  the  fact  that  the  judge 
of  the  court  of  common  pleas  who  presides  in  the  court  of  domes- 
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tic  relations  has  jurisdiction  and  special  authority  from  the 
Legislature  to  hear  and  determine  all  matters  relating  to  divorce 
and  alimony,  this  case  should  have  been  sent  to  that  particular 
judge. 

We  think  it  was  error  on  the  part  of  the  common  pleas  court 
judge  who  heard  this  case  not  to  have  sent  the  cause  to  the  judge 
presiding  in  the  court  of  domestic  relations ;  but  we  are  in  doubt 
as  to  whether  or  not  such  error  was  so  prejudicial  as  to  warrant 
a  reversal  of  the  judgment,  if  there  were  no  other  errors  in  the 
record. 

For  the  reasons  above  stated  the  judgment  of  the  court  of 
common  pleas  will  be  reversed. 

Jones,  P.  J.,  and  Hamilton,  J.,  concur. 


SCHOOL  PROPERTY  CLAIMED  TO  HAVE  BEEN 

ABANDONED. 

Court  of  Appeals  for  Knox  County. 

Ira  Wheaton  et  al,  as  Members  op  the  Board  op  Education 
OP  Union  Township,  v.  George  H.  Ferenbaugh. 

Decided,  October  25,  1917. 

Abandonment — Relinquishment  Must  6e  Intentional — Not  8hoion  hy 
Mere  Non-Use  for  a  Period  Less  Than  the  Statute  of  Limitations, 

Suspension  of  school  for  a  period  of  three  years,  in  the  school  district 
in  which  the  school  property  involved  in  the  instant  case  is  lo- 
cated, does  not  consrtitute  abandonment  on  the  ground  of  non-user. 

Charles  L.  Bermont,  Prosecuting  Attorney,  for  plaintiff. 
F.  0.  Levering  and  P.  A.  Berry,  contra. 

HoucK,  J. 

This  is  an  appeal  ease  and  is  prosecuted  to  this  court  from 
the  common  pleas  court  of  this  county.  The  basis  of  the  action 
is  one  for  injunction,  and  was  submitted  to  this  court  upon  an 
agreed  statement  of  facts. 
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We  do  not  deem  it  necessary  in  order  to  decide  the  real  quea- 
tion  involved  in  this  case  to  set  out  in  this  opinion  the  agreed 
statement  of  facts,  as  we  think  it  sufficient  to  say  that  applying 
the  propositions  of  law  pertinent  and  applicable  to  the  facts 
agreed  upon,  it  leaves  but  one  question  to  be  determined  by  the 
court,  which  is  a  question  of  fact,  namely,  as  to  whether  or  not 
said  board  of  education  has  ceased  to  use  said  premises  for  school 
purposes. 

An  examination  of  the  agreed  statement  of  facts  shows  that 
the  school  in  the  school  district  in  which  said  premises  are 
located  has  been  suspended  for  about  three  years  by  the  board 
of  education,  and  the  question  for  solution  is,  does  this  fact  con- 
stitute such  a  non-user  as  would  be  held  to  be  an  abandonment 
of  said  school  property  for  school  purposes  which  would  warrant, 
justify  and  authorize  the  defendant  to  take  possession  of  said 
premises  t 

Abandonment,  as  we  understand  it,  means  an  intentional  re- 
linquishment of  a  known  right,  and  to  constitute  abandonment 
there  must  be  an  intent  and  an  actual  failure  to  use.  Non-user 
alone,  at  least  short  of  the  period  of  the  statute  of  limitations, 
unless  otherwise  provided  by  contract,  is  not  sufficient,  as  we 
deem  it,  to  prove  an  abandonment ;  but  non-user,  if  continued  for 
such  a  length  of  time,  coupled  with  other  acts  of  a  character 
which  would  within  themselves  tend  to  show  an  intention  on 
the  part  of  the  owner  not  to  resume  or  repossess  himself  of  the 
thing  whose  use  is  relinquished,  may  constitute  an  abandonment. 

Applying  these  rules  to  the  conceded  facts  in  this  case,  we 
are  bound  to  find  and  do  find  that  the  claim  of  the  defendant  is 
not  well  taken,  and  therefore  the  plaintiff  is  entitled  to  the  re- 
lief prayed  for  in  his  petition. 

Judgment  for  plaintiff  as  prayed  for  in  his  petition.  Injunc- 
tion made  perpetual.  This  case  is  remanded  to  the  common 
pleas  court  for  execution  as  to  costs. 

Powell,  J.,  and  Shields,  J.,  concur. 
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RIGHTS  OF  INJURED  RAILWAY  EMPLOYEES  WHO  ARE 
MEMBERS  or  A  REUEF  DEPARTMENT. 

Court  of  Appeals  for  BYanklin  County. 
Before  Judges  Chittenden,  Kinkade  and  Richards,  of  the  Sixth  District. 

Russell  L.  Blanbt  v.  The  Baltimore  &  Ohio 

Railboad  Company. 

Decided,  February  14,  1917. 

Railways — Injured  Employee  May  Sue — Notwitlistanding  His  Mem- 
bership in  a  Relief  Department — Extent  to  Which  Public  Policy  as 
Announced  by  the  Supreme  Court — Has  Been  Changed  by  Subse- 
quent Legislation. 

A  contract  of  a  so-called  relief  department  of  a  railroad  company  can 
not  preclude  an  employee  of  such  railroad  company,  who  is  a 
member  of  the  relief  department,  from  maintaining  an  action  to 
recover  damages  for  injuries  sustained  through  the  alleged  negli- 
gence of  the  railroad  company,  but  such  a  suit  to  recover  dam- 
ages, unless  terminated  as  provided  by  the  regulations  of  the  re- 
lief departanent,  will  preclude  a  recovery  under  the  relief  de- 
partment contract. 

F.  8.  Monneit,  for  plaintiflf  in  error. 
Frazier  &  Frazier,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

This  action  was  brought  to  recover  a  sum  claimed  to  be  due 
as  benefits  by  virtue  of  membership  in  the  relief  department  of 
the  defendant  company.  A  demurrer  was  sustained  to  the  peti- 
tion, and  thereafter  an  amended  petition  was  filed,  to  which  a 
demurrer  was  also  sustained,  and  plaintiff  was  given  leave  to 
file  a  second  amended  petition  on  or  before  the  16th  day  of  Jan- 
uary, 1915.  On  April  5,  1915,  no  further  leave  of  court  having 
been  asked  or  obtained,  a  second  amended  petition  was  filed. 
The  defendant  moved  to  strike  the  second  amended  petition  from 
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the  files  for  the' reason  that  it  was  filed  without  leave,  and  because 
it  reiterates,  as  a  first  cause  of  action,  the  same  averments,  with- 
out addition  thereto,  which  had  theretofore  been  adjudged  by 
the  court  as  failing  to  state  a  cause  of  action ;  also,  on  the  ground 
that  the  second  cause  of  action  attempted  to  be  set  up  was  not  a 
proper  or  legitimate  pleading  in  the  altemative.  The  motion 
to  strike  the  second  amended  petition  from  the  files  was  sus- 
tained and  the  court  proceeded  to  enter  final  judgment  in  the 
action,  dismissing  the  petition  of  the  plaintiff  at  his  costs. 

It  is  claimed  here  that  the  court  erred  in  granting  this  motion 
to  strike  from  the  files.  We  find  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  granting  this  motion. 

The  case  therefore  presents  itself  in  this  court  upon  the  ques- 
tion as  to  whether  the  court  erred  in  sustaining  the  demurrer  to 
the  amended  petition.  This  pleading,  in  substance,  sets  fortii 
that  on  the  10th  day  of  July,  1911,  the  plaintiff  was  employed 
as  a  yardmaster  of  the  defendant  company  at  or  near  Parkers- 
burg,  West  Virginia.  That  at  that  time  the  defendant  main- 
tained and  operated  a  relief  department  and  that  the  plaintiff 
was  a  member  thereof.  That  he  remained  in  the  employ  of  the 
company  from  the  10th  day  of  July,  1911,  until  the  6th  day.  of 
November,  1911,  at  which  time  he  was  injured  through  the  al- 
leged negligence  of  the  defendant,  which  injuries  resulted  in  the 
amputation  of  his  right  leg  below  the  knee.  That  during  the 
time  of  his  employment  the  defendant  had  deducted  from  his 
wages,  in  accordance  with  the  terms  of  the  contract  of  employ- 
ment and  pursuant  to  the  agreement  of  the  membership  in  the 
relief  department  $5  per  month  as  a  premium.  He  alleges  that 
at  the  time  of  the  injury  both  the  plaintiff  and  defendant  were 
engaged  in  interstate  commerce.  By  reason  of  the  contract  be- 
tween the  plaintiff  and  the  relief  department  the  defendant  was 
to  pay  benefits  to  the  plaintiff  for  accidental  injury,  in  the  sum 
of  $2.50  per  day,  not  including  Sundays  and  legal  holidays,  for 
the  first  fifty-two  weeks,  and  after  that  time  at  the  rate  of  $1.25 
per  day.  It  is  further  provided  that  the  company  shall  furnish 
an  artificial  limb,  the  reasonable  value  of  which  the  plaintiff  al- 
leges to  be  $100.    Plaintiff  says  that  the  defendant  has  refused 
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to  pay  him  any  benefits  or  to  fumisrh  him  with  an  artificial 
leg  as  agreed. 

The  petition  further  sets  forth  that  he  has  performed  all  of 
the  conditions  of  the  contract  upon  his  part  to  be  performed,  ex- 
cept that  he  did  not  strictly  comply  with  the  notice  of  injury 
to  the  defendant  company,  but  he  alleges  that  the  defendant 
waived  the  condition  of  the  rules  and  regulations  of  the  relief 
department  requiring  formal  proof  of  loss  and  injury,  by  tender- 
ing him  one  year's  benefit  for  his  injury.  He  says,  however,  that 
the  tender  of  benefits  was  conditioned  upon  his  releasing  the 
company  from  any  liability  under  the  contract  that  said  company 
might  be  subjected  to  for  the  wrongful  and  negligent  acts  of  the 
company  in  causing  said  injury,  and  also  required  the  plaintiff 
to  agree  not  to  sue  the  company  for  the  tort  committed  by  the 
company,  and  to  dismiss  his  cause  of  action  then  pending  in  the 
courts  of  West  Virginia  against  the  defendant  company,  for  the 
reason  that  rule  No.  53  of  the  regulations  of  the  relief  depart- 
ment precluded  the  plaintiff  from  recovering  any  benefits  under 
his  certificate  of  membership  while  suit  was  pending. 

The  amended  petition  contains  the  further  allegation  not  con- 
tained in  the  original  petition,  that  the  suit  brought  by  the 
plaintiff  against  the  defendant  in  the  courts  of  West  Virginia 
to  recover  damages  because  of  his  injury,  is  now  terminated 
against  the  plaintiff.  He  quotes  from  the  regulations  of  the  re- 
lief department  provisions  of  Sections  52  and  53  as  follows: 

*  *  In  the  event  of  disability  or  death  from  accidental  injuries, 
the  benefits  herein  promised  shall  not  be  payable  or  paid  until 
there  be  first  filed  with  the  superintendent  of  the  relief  depart- 
ment releases  satisfactory  to  him  releasing  the  Baltimore  &  Ohio 
Kailroad  Company,  and  all  other  companies  owning  or  operating 
its  branches  or  divisions,  or  company  over  whose  railroad,  right- 
of-way  or  property  the  said  the  Baltimore  &  Ohio  Railroad  Com- 
pany, or  any  company  owning  or  operating  its  branches  or  divi- 
sions, shall  have  the  right  to  run,  operate  its  engines  or  cars,  or 
to  send  its  employees  in  the  performance  of  their  duty,  or  any 
company  whose  employees  are  admitted  to  the  privileges  of  this 
department,  from  all  claims  for  damages  by  reason  of  such  in- 
jury or  death,  signed  by  all  persons  who  might  bring  suit  for 
such  damages,  or  those  legally  competent  to  release  for  them,  and 
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by  the  beneficiaries  named  in  the  respective  applications/'   (Sec- 
tion 52.) 

'*  Should  suit  be  brought  by  a  member,  his  beneficiary  or  legal 
representative,  or  for  the  use  of  his  beneficiary  alone  or  with 
others,  against  the  Bialtimore  &  Ohio  Railroad  Company,  or  any 
company  owning  or  operating  its  branches  or  divisions,  or  any 
company  over  whose  railroad,  right-of-way  or  property  the  Balti- 
more &  Ohio  Railroad  Company  or  any  company  owning  or  op- 
erating its  branches  or  divisions,  shall  have  the  right  to  run  or 
operate  its  engines  or  cars  or  to  send  its  employees  in  the  peT- 
formance  of  their  duty,  or  any  company  whose  employees  are 
admitted  to  the  privileges  of  this  department,  for  damages  on  ac- 
count of  injury  or  death  of  such  member,  no  benefits  on  account 
of  such  injury  or  death  shall  be  paid,  but  all  claims  to  such 
benefits  under  these  regulations  shall  be  forfeited,  unless  such 
suit  be  discontinued  and  all  costs  incurred  by  the  defendant 
therein  paid  by  the  plaintiff  before  any  hearing  or  trial  on  de- 
murrer or  otherwise.  Should  such  a  suit  for  damages  on  account 
of  the  death  of  a  member  be  brought  by  any  person  claiming  an 
interest  other  than  those  named  above,  the  existence  of  such  a 
suit  shall  prevent  the  payment  of  benefits  on  account  of  such 
death,  and  any  payment  by  any  of  the  companies  above  named 
of  damages  recovered  in  such  suit,  or  determined  by  compromise, 
or  of  any  costs  incurred  therein,  shall  operate  as  a  release  in 
full  of  all  claims  against  this  department."     (Section  53.) 

The  plaintiff  claims  that  the  provisions  of  the  above  quoted 
rules  are  wholly  void  and  against  public  policy  so  far  as  they 
purport  to  bar  the  plaintiff  from  his  rights  to  the  benefits  claimed 
by  him  and  as  set  forth  in  his  amended  petition. 

A  similar  contract  was  construed  by  the  Supreme  Court  of  this 
state  in  P.,  C,  C.  &  St  L.  Ry.  Co.  v.  Cox,  55  0.  S.,  497.  It  was 
there  held  that  such  a  contract  was  not  prohibited  by  a  statute 
of  the  state  of  Ohio  enacted  for  the  protection  and  relief  of  rail- 
road employees.  This  act  prohibited  any  railroad  company  from 
demanding,  accepting  or  requiring  any  employee  to  enter  into  a 
contract  with  the  company  whereby  such  person  stipulated  or 
agreed  to  surrender  or  waive  any  right  to  damages  against  the 
railroad  company  arising  from  personal  injuries,  or  whereby  he 
agreed  to  surrender  or  waive,  in  case  he  asserted  the  same,  any 
other  right  whatsoever.    It  was  also  held  that  the  contract  was 
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not  contrary  to  public  policy.  The  view  the  court  took  of  the 
contract  was  that  it  provided  for  optional  remedies  to  the  in- 
jured employee.  That  the  effect  of  the  contract  was  not  to  sur- 
render or  waive  any  right  to  damages  against  the  railroad  com- 
pany, but  only  an  agreement  that  he  might  either  pursue  his 
remedy  against  the  company  for  damages  or  accept  his  stipulated 
benefits  from  the  relief  fund.  The  court  expressed  the  opinion 
that  such  contracts  were  not  only  not  against  public  policy,  but 
were  in  fact  in  accord  with  the  wholesome  public  policy  that 
favors  the  settlement  of  controversies  and  discourages  litigation. 

The  Supreme  Court  again  had  the  subject  before  it  in  the  case 
of  Staie  of  Ohio,  ex  rel,  v.  P.,  C,  C.  &-  St.  L.  Ry.  Co.,  68  0.  S., 
9.  After  a  review  of  the  authorities  and  a  careful  examination 
of  the  questions  presented,  the  court  cited  the  case  of  Railway 
Co.  V.  Cox,  supra,  and  said:  **We  are  still  satisfied  with  that 
decision  and  believe  it  to  be  entirely  sound."  Thus  it  will  be 
seen  that  the  Supreme  Court  of  the  state,  after  a  careful  review 
of  the  subject  in  two  cases,  definitely  decided  that  relief  depart- 
ment contracts  of  the  character  of  the  one  under  consideration 
are  not  opposed  to  the  public  policy  of  this  state. 

Therefore,  it  remains  to  determine  whether  the  public  policy 
thus  announced  has  been  changed  by  legislative  enactment,  and 
if  so,  to  what  extent.  The  case  at  bar  being  one  that  arises  out 
of  interstate  commerce,  our  attention  is  called  to  the  federal  en- 
actments upon  the  subject. 

The  plaintiff  relies  largely  upon  the  provisions  of  Section  10  of 
the  act  of  June  1,  1898,  4  Fed.  Stat.,  787.  This  section  makes 
it  a  misdemeanor  to  require  any  employee  to  enter  into  a  contract 
whereby  such  employee  shall  agree  to  contribute  to  a  fund  for 
beneficial  purposes,  and  to  release  such  employer  from  legal  lia- 
bility for  any  personal  injury,  by  reason  of  any  benefit  received 
from  such  fund,  beyond  the  proportion  of  the  benefit  arising  from 
the  employer's  contribution  to  such  fund.  This  section  of  the 
United  States  statutes  makes  unlawful  a  contract  undertaking 
to  exempt  the  employer  from  legal  liability  for  any  personal  in- 
jury, by  reason  of  any  benefits  received  under  the  terms  of  such 
contract. 
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Is  the  contract  complained  of  in  this  case  within  the  inhibition 
of  the  statute  above  cited  t  Section  52  does  indeed  provide  that 
the  benefits  provided  for  shall  not  be  paid  nntil  there  is  first  filed 
with  the  superintendent  of  the  relief  department  a  release  of  the 
Baltimore  &  Ohio  Railroad  Company  from  all  claims  for  damages 
by  reason  of  such  injury  or  death.  But  Section  53,  which  consti- 
tutes a  part  of  the  contract  between  the  relief  department  and 
the  member,  contemplates  that  suit  may  be  brought  notwithstand- 
ing the  provisions  of  Section  52,  and  it  is  provided  that  if  suit 
be  brought  by  a  member  no  benefits  on  account  of  such  injury 
shall  be  paid,  but  all  claims  to  such  benefits  shall  be  forfeited 
unless  the  suit  be  discontinued  and  all  costs  incurred  by  the  de- 
fendant therein  be  paid  by  the  plaintiff  before  any  hearing  or 
trial  on  demurrer  or  otherwise.  It  will  be  seen  that  this  contract 
does  not  by  its  terms  undertake  to  release  the  employer  from  legal 
liability  for  personal  injuries  received  by  the  employee.  We  are 
not  confronted  in  this  ease  by  a  release  signed  by  the  plaintiff 
upon  his  receiving  benefits  from  the  fund,  for  no  such  benefit  has 
been  paid  and  no  such  release  has  been  executed.  It  is  entirely 
clear  from  the  decided  cases  that  if  such  benefits  had  been  re- 
ceived and  a  release  executed  it  would  not  bar  an  action  against 
the  defendant  to  recover  damages. 

Another  act  of  Congress  bears  directly  upon  the  construction 
to  be  given  to  this  relief  department  contract.  It  is  Section  5 
of  the  act  of  April  22,  1908,  Fed.  Stat.  Supp.,  1909,  page  585, 
and  known  as  the  second  employer's  liability  act.  It  reads  as 
follows: 

**That  any  contract,  ride,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability  created  by  this  act, 
shall  to  that  extent  be  void ;  provided,  that  in  any  action  brought 
against  any  such  common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  this  act,  such  common  carrier  may  set  off 
therein  any  sum  it  has  contributed  or  paid  to  any  insurance,  re- 
lief benefit,  or  indemnity  that  may  have  been  paid  to  the  injured 
employee  or  to  the  person  entitled  thereto  on  account  of  the  in- 
jury or  death  for  which  said  action  was  brought." 


OHIO  COURTS  OF  APPEALS.  71 


1918.]  Franklin  County. 


It  will  be  observed  that  the  section  just  quoted  does  not  under- 
take to  invalidate  all  contracts  providing  for  the  payment  of  bene- 
fits from  a  relief  fund,  but  only  enacts  that  they  shall  be  void  to 
the  extent  that  the  common  carrier  undertakes  to  exempt  itself 
from  any  liability  created  by  that  act,  and  then  makes  provision 
that  when  suit  is  brought  against  such  common  carrier  under 
any  of  the  provisions  of  the  act,  the  common  carrier  may  set 
off  any  sum  that  it  may  have  contributed  to  the  relief  benefit 
fund,  and  that  may  have  been  paid  to  the  injured  employee  or 
to  any  person  entitled  thereto  on  account  of  such  injury. 

The  effect  of  accepting  benefits  from  the  relief  department  of 
a  common  carrier,  and  of  a  release  executed  in  pursuanc  thereof, 
was  considered  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  C,  B.  (&  Q.  B.  B.  Co.  v.  McQuire,  219  U.  S.,  549.  The 
case  arose  in  the  state  of  Iowa  where  the  Supreme  Court  of  Iowa 
previously  had  held  in  accordance  with  the  decision  of  the  Su- 
preme Court  of  the  state  of  Ohio  in  Bailway  Co.  v.  Cox,  supra, 
namely,  that  a  relief  department  contract  was  not  invalid  be- 
cause payment  of  benefits  was  conditioned  on  a  release  of  the 
company  from  liability,  and  that  the  effect  of  the  contract  was 
only  to  give  the  injured  person  an  election  of  remedies.  That  he' 
might  either  bring  suit  for  damages,  or  accept  benefits  under  the 
contract,  and  that  the  election  to  pursue  one  remedy  operated 
as  a  waiver  of  the  other.  Thereafter  the  Legislature  of  the 
state  of  Iowa  passed  an  act  to  the  same  effect  as  Section  5  of  the 
federal  statute  above  quoted.  The  Supreme  Court  of  the  state 
of  Iowa  held  that  this  was  a  legislative  announcement  of  a  pub- 
lic policy  different  from  that  which  had  been  announced  by  the 
Supreme  Court,  and  that  it  was  within  the  power  of  the  Legis- 
lature to  enact  such  a  statute.  The  Supreme  Court  of  the  United 
States  in  reviewing  the  judgment  of  the  Supreme  Court  of  Iowa 
approvingly  quoted  this  language  of  the  Supreme  Court  of 
Iowa  in  construing  that  act: 

*'The  Legislature  does  not  in  this  act  forbid  or  place  any 
obstacle  in  the  way  of  such  insurance,  nor  does  it  forbid  or  pre- 
vent any  settlement  of  the  matter  of  damages  with  an  injured 
employee  fairly  made  after  the  injury  is  received.    On  the  con- 
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trary,  the  right  to  make  such  settlement  is  expressly  provided 
for  in  the  amendment  to  Code,  Section  2071.  The  one  thing 
which  that  amendment  was  intended  to  prevent  was  the  use  of 
this  insurance  or  relief  for  which  the  employee  has  himself  paid 
in  whole  or  in  part,  as  a  bar  to  the  right  which  the  statute  nas 
given  him  to  recover  damages  from  the  corporation." 

The  Supreme  Court  of  the  United  States  aflSrmed  the  judg- 
ment of  the  Supreme  Court  of  Iowa,  holding  that  a  release  from 
liability  signed  by  the  injured  party  upon  receipt  of  benefits 
did  not  operate  as  a  bar  to  an  action  brought  to  recover  damages 
because  of  such  injuries. 

To  the  same  effect  was  the  decision  of  the  Circuit  Court  of 
Greene  County  in  this  state  in  the  case  of  P.,  C,  C.  dk  8i.  L. 
By.  Co.  V.  Sheets,  15  C.C.(N.S.),  305,  aflarmed  by  the  Supreme 
Court  without  opinion.  In  the  latter  case  Judge  Allread  care- 
fully reviewed  the  authorities,  including  the  case  of  Railway  Co, 
V.  Cox,  supra,  and  held  that  the  latter  case  was  not,  in  view  of 
Section  5  of  the  federal  act  above  quoted,  decisive  of  the  con- 
struction of  the  contract  then  before  the  court. 

It  must  be  said  that  the  decision  of  the  Supreme  Court  in 
Railway  Co.  v.  Cox,  upholding  relief  benefit  contracts  as  not 
against  public  policy  because  such  contracts  only  provide  for  an 
election  of  remedies,  is  no  longer  an  authority  in  so  far  as  that 
public  policy  has  been  affected  by  the  federal  enactments  above 
cited.  The  effect  of  those  statutes  is  to  render  void  any  release 
of  a  common  carrier  from  liability  for  damages,  upon  receipt  of 
benefits  from  a  relief  fund.  It  is  not  apparent  that  the  federal 
statutes  have  gone  further.  No  statute  provides  that  the  bring- 
ing of  a  suit  to  recover  damages  resulting  from  injuries  sustained 
because  of  the  negligence  of  the  common  carrier  shall  not  act  as 
a  bar  to  the  recovery  of  benefits  from  the  relief  fund,  and  it 
would  seem  that  the  courts  would  not  be  justified  in  announcing 
any  new  or  different  public  policy  in  that  respect.  The  decisions 
of  the  Supreme  Court  in  RaUway  Co.  v.  Cox  and  State,  ex  rel,  v. 
Railway  Co.,  supra,  have  only  been  modified  to  the  extent  indi-^ 
oated,  and  we  therefore  find  no  reason  for  holding  invalid  that 
portion  of  the  contract  under  consideration  which  provides  that 
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if  salt  is  brought  no  benefits  shall  be  paid,  unless  such  suit  be 
discontinued  and  all  costs  incurred  by  the  defendant  therein  be 
paid  by  the  plaintiff,  before  any  hearing  or  trial  on  demurrer 
or  otherwise.  This  portion  of  the  contract  in  no  way  attempts 
to  abridge  the  right  of  the  plaintiff  to  secure  redress  in  the  courts 
of  the  state.  If  he  had  recovered  a  judgment  against  the  defend- 
ant in  his  action  in  the  courts  of  West  Virginia,  it  would  hardly 
be  claimed  that  he  would  be  entitled  also  to  recover  in  this  ac- 
tion. In  Railway  Co.  v.  Cox,  Judge  Spear  mentions  this  phase 
of  the  case  in  the  following  language : 

**  Perhaps  the  point  would  be  clearer  if  the  party  had,  without 
accepting  benefits,  recovered  against  the  company  and  then 
sought  to  recover  also  the  benefits  against  the  fund.  No  one 
could  possibly  suppose,  in  such  a  case,  that  his  right  to  recover 
was  absolute,  or  could  in  any  aspect  have  a  legal  existence,  or  be- 
come the  subject  of  a  waiver,  if  the  party's  own  contract  is  to 
be  observed." 

The  fact  that  the  pleading  states  that  the  suit  was  terminated 
Against  him,  in  no  sense  affects  the  legal  aspect  of  the  case. 
He  was  permitted  to  and  did  endeavor  to  maintain  his  legal 
rights  in  court. 

There  is  much  force  in  what  was  said  by  Judge  Rogers  of  the 
common  pleas  court  in  passing  upon  this  demurrer.    He  said : 

**  Although  the  contract  is  void  and  unenforcible  by  the  de- 
fendant, the  plaintiff  having  the  option  to  treat  the  contract  as 
valid,  because  it  is  not  void  as  to  him,  must,  in  order  to  entitle 
him  to  a  recovery,  perform  those  terms  which  are  imposed  upon 
him  by  the  contract.  Plaintiff  can  not  repudiate  the  contract  in 
part  and  stand  upon  the  contract  at  the  same  time.  If  it  was 
against  public  policy  for  the  defendant  to  require  the  plaintiff 
to  enter  into  a  contract  for  beneficial  insurance  and  to  make  a 
condition  of  the  contract  that  in  case  suit  was  brought  for  an 
injury  the  benefits  for  such  injury  were  to  be  forfeited,  plaintiff 
must  treat  both  the  contract  for  benefits  and  the  condition  of 
its  payifient  as  valid,  or  repudiate  the  whole  contract,  and  will 
not  be  permitted  ta  repudiate  a  part  and  rely  upon  another 
part'' 
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The  contract  provides  that  in  order  to  secnre  benefits  after  a 
sait  is  brought,  the  suit  must  be  discontinued  and  all  costs  in- 
curred by  the  defendant  therein  paid  by  the  plaintiff,  before 
any  hearing  or  trial  on  demurrer  or  otherwise.  The  allegations 
of  the  amended  petition  do  not  show  that  the  plaintiff  has  com- 
plied with  this  condition  of  the  contract. 

We  find  that  the  amended  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defendant,  and 
that  the  judgment  of  the  common  pleas  court  was  correct,  and 
its  judgment  will  be  affirmed. 

KiNKADB,  J.,  and  Richabds,  J.,  concur. 


RIGHT  or  A  LABORKIL   TO  A  UEN  UNDER  A  CONTRACT 

WHICH  HAS  BEEN  SUB-LET. 

Court  of  Appeals  for  Hardin  Ck>unty. 

Ropp  v.  Board  op  County  Commissioners  op  Hardin 

County,  Ohio,  et  al. 

Decided,  November  17,  1917. 

Mechanic  Lien  of  Sub-Contractor  on  Fund  When  His  Principai  Con^ 
tractor  Discontinues  Work. 

A  laborer  who  contractfi  to  do  and  does  perform  certain  of  the  labor, 
required  in  the  construction  of  an  improvement  under  a  &ub^K>n- 
tract  with  the  principal  contractor,  is  entitled  to  a  lien  upon  the 
building  fund  in  the  hands  of  the  owner,  notwithstanding  the 
principal  contractor  has  sub-let  to  a  third  party,  without  notice  to 
said  laborer  who  continues  his  labor,  that  portion  of  his  con- 
tract including  such  labor,  or  has  suffered  the  owner  to  contract 
directly  with  said  third  party  for  such  portion  of  the  improvement, 
even  though  a  portion  of  such  labor  is  performed  after  such  third 
party  has  begun  the  discharge  of  his  contract,  he  having  received 
the  benefit  of  such  labor. 

Price  &  Price,  for  plaintiff. 

Donald  F.  Melhom  and  Stickle  &  Cessno,  contra. 
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HUGHEB^  J. 

The  board  of  county  commissioners  entered  into  a  contract 
with  Anstine  &  Connor  for  the  improvement  of  the  Reigel 
Free  Turnpike  in  Jackson  township,  Hardin  county,  Ohio.  In 
August,  1915,  Anstine  &  Connor  entered  into  a  verbal  contract 
with  Albert  Ropp,  the  plaintiff,  to  do  certain  hauling  for  this 
improvement  at  an  agreed  price  of  $4  per  day.  Plaintiff,  in  the 
execution  of  this  contract,  hauled  on  dates  running  from  the 
10th  of  August,  1915,  to  the  1st  of  September,  1916,  which  by 
the  terms  of  his  contract  amounted  in  value  to  $158.95.  Thirty- 
two  dollars  and  thirty-five  cents  of  this  amount  is  claimed  to 
have. accrued  on  work  done  after  an  alleged  sub-contract  had 
been  entered  into  between  Anstine  &  Connor  and  Dalton  Hord 
for  the  sub-contracting  of  this  same   improvement. 

The  plaintiff  filed  proper  notices  and  perfected  a  lien  within 
the  statutory  time  from  the  date  of  the  last  hauling,  but  it  is 
contended  by  the  defendant  Hord  that  this  perfected  a  lien  only 
for  the  $32.35  upon  the  theory  that  labor  in  the  value  of  this 
amount  was  done  while  Hord  was  executing  his  contract,  and 
that  the  balance  was  done  under  an  independent  contract  be- 
tween Anstine  &  Connor  and  the  plaintiff  Ropp. 

This  theory  of  Hord  is  presented  as  an  issue  by  the  averments 
of  his  answer,  which  are  denied  by  the  plaintiff. 

Whether  Hord  be  considered  as  a  sub-contractor,  undertaking 
to  complete  the  work  covered  by  the  original  contract  between 
the  commissioners  and  Anstine  &  Connor,  or  whether  he  be  con- 
sidered as  an  independent  contractor  with  the  commissioners, 
it  may  be  said  that  in  any  event  what  he  undertook  to  do  was  to 
complete  the  work  that  was  originally  contracted  to  be  done  by 
Anstine  &  Connor. 

It  is  clear  that  the  plaintiff  began  the  execution  of  his  con- 
tract for  hauling,  and  from  all  that  appears  in  the  evidence,  he 
had  no  reason  to  believe  that  when  he  began  his  work  in  the 
spring  of  1916  he  was  but  completing  the  undertaking  that  he 
had  originally  contracted  to  do,  no  evidence  being  offered  tend- 
ing to  show  that  he  had  any  reason  to  believe  that  the  work 
which  he  had  already  done  in  the  execution  of  this  contract 
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Bhould  be  considered  as  a  past  transaction,  nor  that  the  work  he 
was  finishing  was  to  be  paid  for  in  any  other  manner  than  for 
the  work  which  he  had  already  done. 

As  was  said  by  Judge  Spear  in  the  case  of  Vernon  v.  Harper, 
79  0.  S.,  181: 

*'The  policy  of  the  state  with  respect  to  the  claims  of  laborers 
and  material-men  to  be  compensated  for  their  work  and  material 
out  of  the  structure  to  which  their  work  and  material  have  con- 
tributed is  indicated  by  the  statute  as  to  liens  and  has  been 
clearly  defined  in  a  number  of  decisions  in  this  and  other  courts. 
The  statute  should  be  liberally  construed  in  order  to  carry  out 
the  purpose  of  the  General  Assembly  in  its  enactment,  the  legis- 
lation being  highly  remedial  in  character." 

Following  the  thought  expressed  by  this  same  jurist,  at  page 
188,  it  may  well  be  said  that  Hord  finished  the  work  that  was 
to  have  been  done  by  Anstine  &  Connor  with  the  aid  of  this 
plaintiff  who  finished  his  labor,  acting  in  good  faith  in  compli- 
ance with  his  contract  originally  entered  into  with  the  principal 
contractor,  and  his  contribution  to  the  work  thus  accepted  by 
Hord  enabled  him  to  complete  the  work  contemplated  by  the 
original  agreement. 

To  deny  plaintiff  the  advantage  of  his  outlay  would  be  to 
permit  the  mere  letter  override  and  defeat  the  plain  spirit  and 
purpose  of  the  statute. 

Entertaining  these  views,  we  hold  that  the  plaintiff  is  entitled 
to  a  lien  on  the  fund  for  the  full  amount  of  his  claim.  A  decree 
may  be  drawn  accordingly. 

Kinder,  J.,  and  Ceow,  J.,  concur. 
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SHIFPEIL  LIABLE  FOR  BALANCE  WHERE  LESS  THAN 
AUTHORIZED  RATE  WAS  CHARGED. 

Court  of  Appeals  for  Lucas  County. 

The  New  YqaK  Central  Railroad  Company  v. 

Frederick  0.  Peak. 

Decided,  June  25,  1»17. 

Railway  Tariffs — Carrier  May  Recover  Balance — Where  Less  than  Legal 
Rate  Was  Charged — Review  on  Weight  of  the  Evidence  of  Final 
Judgments  l>y  Justices  of  the  Peace. 

1.  The  Interstate  Commerce  act  having  been  adopted  to  prevent  un- 

just discrimination  in  freight  rates,  the  rate  of  the  carrier  duly 
filed  pursuant  to  that  act  is  the  only  lawful  charge  and  is  binding 
alike  on  the  shipper  and  carrier. 

2.  The  shipper  is  charged  with  notice  of  the  regular  fixed  tariff  freight 

rate  duly  filed,  and  a  misquotation  of  the  rate  by  the  carrier's 
agent  will  not  relieve  the  shipper  from  paying  the  tariff  rate  al- 
though he  has  made  the  shipment  and  paid  the  quoted  rate  there- 
for. 
8.  By  virtue  of  the  provisions  of  Section  10361,  General  Code,  final 
judgments  rendered  before  a  Justice  of  the  peace,  whether  tried 
with  or  without  a  Jury,  may  be  reviewed  on  the  weight  of  the 
evidence  by  proceedings  in  error. 

Doyle,  Lewis,  Lewis  &  Emery  and  Paul  TT.  Alexander,  for 
plaintiff  in  error. 
E.  H.  Ray,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

This  action  was  commenced  by  the  New  York  Central  Rail- 
road Company  as  successor  of  the  Lake  Shore  &  IMichigan  South- 
em  Railway  Company,  before  a  justice  of  the  peace,  to  recover 
an  amount  claimed  to  be  due  it  from  the  defendant  by  reason 
of  an  undercharge  of  freight  made  by  it  in  a  shipment  of  fifteen 
horses  from  Boswell,  Indiana,  to  Sylvania,  Ohio.  At  the  con- 
clusion of  the  trial  before  the  justice  of  the  peace,  a  motion  was 
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made  by  the  plaintiff  for  a  directed  verdict  in  its  favor,  which 
was  overruled  and  an  exception  taken.  The  jury  returned  a 
verdict  for  the  defendant  and  judgment  was  rendered  thereon. 
A  bill  of  exceptions  was  taken  setting  forth  all  of  the  evidence, 
and  error  was  prosecuted  to  the  court  of  common  pleas,  which 
court  affirmed  the  judgment  rendered  in  favor  of  the  defendant. 

On  the  trial  of  the  case  the  plaintiff  introduced  in  evidence 
the  printed  tariff  of  freight  charges  from  Doswell,  Indiana,  to 
Sylvania,  Ohio,  showing  the  rate  to  be  thirty-two  cents  per  hun- 
dredweight when  the  shipment  was  made  via  Sandusky  over 
the  L.  E.  &  W.  Railway,  and  thence  to  Sylvania  over  the  L.  S.  & 
M.  S.  Railway.  It  also  appears  that  shipment  could  be  made, 
and  in  this  case  in  fact  was  made,  via  Fostoria  over  the  L.  E.  & 
W.  Railway,  and  thence  to  Toledo  over  the  T.  &  0.  C.  Railway, 
and  to  Sylvania  over  the  L.  S.  &  M.  S.  Railway.  On  this  latter 
route  the  joint  rate  was  thirty-two  cents  per  hundredweight  to 
Toledo,  and  then  there  was  an  additional  rate  from  Toledo  to 
Sylvania  of  seven  and  one-half  cents  per  hundredweight.  The 
defendant  desired  to  ship  via  Fostoria  and  Toledo  and  was  in- 
formed by  the  companies'  agent  that  the  rate  was  thirty-two 
cents  the  same  as  if  the  shipment  had  been  made  via  Sandusky. 
But  the  agent  was  plainly  in  error  in  giving  this  rate,  as  it 
omitted  the  regular  tariff  rate,  as  shown  by  the.  schedule  on  file 
with  the  Interstate  Commerce  Commission,  of  seven  and  one- 
half  cents  per  hundredweight  from  Toledo  to  Sylvania.  This 
action  is  to  recover  this  latter  charge  of  seven  and  one-half  cents 
per  hundredweight. 

Some  contention  was  made  that  the  railroad  official,  identify- 
ing the  schedule  on  file  with  the  Interstate  Commerce  Commis- 
sion, was  not  able  to  say  that  the  rate  sheets  introduced  in  evi- 
dence embraced  all  of  the  rates  in  force  at  that  time  for  ship- 
ments over  the  lines  of  railroad  mentioned,  but  it  is  entirely 
clear  that  they  did  embrace  all  the  tariff  rates  on  those  roads  be- 
tween Boswell,  Indiana,  and  Sylvania,  Ohio. 

There  can  be  no  doubt  that  the  official  rate  duly  fixed  and 
filed  with  the  Interstate  Commerce  Commission  is  binding  alike 
on  carrier  and  shipper.    The  direct  question  was  decided  by  the 
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Supreme  Court  of  the  United  States  in  LotUsviUe  &  Nashville 
Railroad  Co.  v.  Maxwell,  237  U.  S.,  94.  In  that  case  Mr.  Max- 
well desired  two  railroad  tickets  by  certain  routes  which  he 
named,  and  by  oversight  the  railroad  agent  quoted  him  a  lower 
rate  than  that  fixed  in  the  published  rates  on  file  with  the  Inter- 
state Commerce  Commission.  Mr.  Maxwell,  as  was  said  in  the 
opinion,  was  in  no  way  at  fault  in  the  matter.  He  did  no  more 
than  tell  the  agent  the  points  to  which  he  wished  to  go,  and  the 
agent  fixed  the  routing  in  the  tickets  and  named  the  fare,  which 
Mlaxwell  paid  without  question.  In  the  case  at  bar  Mr.  Peak 
was  without  fault  in  the  matter.  The  error  was  solely  that  of 
the  agent.  But,  under  the  decision  in  the  case  just  cited,  this 
error  does  not  relieve  the  defendant  from  the  duty  to  pay  the 
regular  fixed  tariff.  I  quote  from  the  opinion  of  Mr.  Justice 
Hughes  on  page  97  the  following: 

**  Under  the  interstate  commerce  act,  the  rate  of  the  carrier 
duly  filed  is  the  only  lawful  charge.  Deviation  from  it  is  not 
permitted  upon  any  pretext.  Shippers  and  travelers  are  charged 
with  notice  of  it,  and  they  as  well  as  the  carrier  must  abide  by 
it,  unless  it  is  found  by  the  commission  to  be  unreasonable.  Ig- 
norance or  misquotation  of  rates  is  not  an  excuse  for  paying  or 
charging  either  less  or  more  than  the  rate  filed.  This  rule  is 
undeniably  strict  and  it  obviously  may  work  hardship  in  some 
cases,  but  it  embodies  the  policy  which  has  been  adopted  by  Con- 
gress in  the  regulation  of  interstate  commerce  in  order  to  pre- 
vent unjust  discrimination." 

It  is  perfectly  manifest  that  the  object  of  the  interstate  com- 
merce act  was  to  have  but  one  rate  and  from  which  there  could  be 
no  departure.    Erie  R.  R.  Co.  v.  Steinberg,  94  0.  S.,  189. 

This  court  had  a  similar  question  in  a  case  arising  in  Erie 
county  based  on  an  intrastate  shipment,  under  the  Ohio  statute. 
General  Code,  Section  510,  and  reached  a  like  conclusion.  I  re- 
fer to  the  unreported  case  of  Lake  Erie  &  Western  R.  R.  Co.  v. 
Kelley  Island  Lime  &  Transport  Co.,  decided  June  12,  1914. 

It  is  contended,  however,  that  there  was  no  authority  for  the 
common  pleas  court  or  this  court  to  review  the  judgment  of  the 
justice  of  the  peace  on  the  weight  of  the  evidence,  and  that  the 
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motion  for  a  new  trial  filed  before  the  justice  of  the  peace  was 
not  in  accordance  with  the  statute.  That  motion  had  as  one 
ground  that  the  judgment  was  against  the  weight  of  the  evi- 
dence. The  statutes  of  Ohio  at  one  time  did  not  authorize  a  re- 
view of  a  judgment  of  a  justice  of  the  peace  on  the  weight  of 
the  evidence,  but  such  is  not  the  law  at  the  present  time.  The 
language  of  General  Code,  Section  10361,  authorizes  such  review, 
and  the  authority  there  given  is  not  restricted  by  the  language 
of  General  Code,  Section  10352.  See  Koch  v.  State,  73  O.  S., 
131,  138.  It  is  true  that  the  case  just  cited  was  a  criminal  ac- 
tion, but  the  Supreme  Court  there  held  that  the  rule  contained 
in  Section  10361  is  applicable  alike  to  criminal  and  civil  actions. 

This  court  carefully  reviewed  the  sections  authorizing  the  re- 
view on  error  of  judgments  entered  before  justices  of  the  peace, 
and  reac^hed  a  similar  conclusion  in  the  unreported  case  of  Brand 
v.  Murray  et  al,  a  Lucas  county  ease,  decided  on  June  7,  1916. 

Counsel  are  not  in  accord  as  to  whether  the  request  that  the 
justice  of  the  peace  should  direct  the  jury  to  return  a  verdict 
in  favor  of  the  plaintiff  was  made  before  or  after  the  argument. 
We  do  not  regard  the  time  of  the  making  of  that  application  or 
request  to  direct  a  verdict  as  important.  It  was  clearly  made 
before  the  jury  had  retired  and  should  have  been  granted. 

For  the  error  in  refusing  to  direct  a  verdict  for  the  plaintiff 
the  judgments  rendered  will  be  revers*^d  and  final  judgment  en- 
tered here  for  the  plaintiff  in  error. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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RIGHT  OP  HUSBAND  TO  RECOVER  FOR  SERVICES 

RENDERED  BY  HIS  WIFE. 

Court  of  Appeals  for  Jefferson  County. 

Pbancis  B.  Clutz  v.  Charles  H.  Hess^  Executor  of  Estate  op 

John  A.  Cunningham. 

Decided,  December  20,  1917. 

Husband  and  Wife — Interest  of  the  Former  in  a  Claim  by  the  Latter 
for  Services  Rendered — Competency  of  Evidence  by  the  Wife — 
Where  the  Claim  is  Against  the  Estate  of  a  Decedent, 

1.  Sections  7995  to  7999  inclusive  of  the  General  Code,  do  not  deprive 

the  husband  of  his  common  law  right  to  maintain  an  action  for  the 
services  of  his  wife,  where  such  services  were  performed  in  fur- 
therance of  her  husband's  business  and  in  connection  with  her 
domestic  duties,  although  a  third  party  had  agreed  to  compensate 
her  therefor,  when  by  her  conduct  she  waives  her  right  to  the 
compensation  for  such  services  as  her  separate  property. 

2.  In  such  an  action.  Section  11495  of  the  General  Code,  does  not 

prevent  the  husband,  where  the  adverse  party  defends  as  an  ex- 
ecutor, from  calling  his  wife  as  a  witness  and  introducing  her 
testimony  as  to  facts  which  occurred  prior  to  the  death  of  the 
testator. 

John  D.  Oiirdner,  for  the  plaintiff  in  error. 
Mansfield  &  Merryman,  contra. 

Pollock,  J. 

Francis  B.  Clutz  brought  an  action  in  the  court  of  common 
pleas  of  this  county  against  Charles  H.  Hess,  as  executor  of  the 
estate  of  John  A.  Cunningham,  to  recover  on  an  account  which 
he  claims  was  due  him  from  the  estate.  The  case  was  tried  in 
the  court  below,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  and  this  action  is  prosecuted  to  reverse  that 
judgment. 

Qutz,  the  plaintiff  below,  is  a  married  man,  and  the  fourth 

item  of  the  account  reftds ; 
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**For  wages  due  my  wife,  Crete  Clutz,  for  services  performed 
for  John  A.  Cunningham  at  his  special  instance  and  request." 

All  the  errors  complained  of  relate  to  this  item  of  the  ac- 
count, and  can  be  considered  under  two  heads.  First,  could  the 
plaintiff  below  maintain  the  action  for  the  amount  of  the  wages 
due  for  services  performed  by  his  wifet  And,  second,  if  he 
could,  is  she  a  competent  witness  in  behalf  of  the  plaintiff  below! 

In  the  fall  of  1911  John  A.  Cunningham  and  Francis  B. 
Clutz  entered  into  a  partnership  to  conduct  a  dairy  on  the  farm 
of  Cunningham,  who  lived  in  the  village  of  Amsterdam,  this 
county,  the  farm  being  some  distance  from  that  village.  Cun- 
ningham was  engaged  in  the  banking  business  in  that  village. 
Just  what  each  of  the  partners  were  required  to  do  in  further- 
ance of  the  partnership  business,  and  how  the  business  was  con- 
ducted does  not  very  distinctly  appear  from  the  record.  Mrs. 
Clutz  is  the  only  witness  who  testifies  in  regard  to  the  partner- 
ship agreement,  and  the  employment  of  herself,  for  which  her 
husband  is  now  claiming  compensation.  This  partnership  con- 
tinued until  the  death  of  John  Cunningham. 

Mrs.  Clutz  testifies  that  in  the  fall  of  1912  Cunningham  was 
at  the  dairy,  and  she  and  he  had  a  conversation,  which  she  claims 
to  have  been  as  follows: 

**We  had  about  forty-five  cows  we  were  milking  at  that  time. 
It  was  more  work  than  I  could  do ;  Mr.  Cunningham  spoke  that 
way  it  was  more  work  than  I  could  stand ;  that  he  would  hire  the 
girl  if  we  would  board  her,  which  we  agreed  to  do ;  if  we  boarded 
her,  he  would  pay  the  wages." 

She  testified  that  following  this  conversation  Audrey  Mason 
was  employed  at  $3  per  week;  that  she  continued  in  this  em- 
ployment for  a  number  of  months,  and  when  she  left  a  sister 
of  Mrs.  Clutz  was  employed  at  the  same  amount  per  week.  She 
testifies  as  to  this  employment  as  follows: 

**They  needed  a  hand  and  Mr.  Cunningham  was  to  pay  the 
wages  if  we  would  board  her.  He  said:  *Is  it  satisfactory  to 
you  to  do  the  cooking?'  I  said:  'Anything  to  help  along  with 
the  work';  I  was  willing  to  do  my  share." 
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The  testimony  further  shows  that  these  two  girls  during  their 
employment  worked  in  this  dairy,  milking  cows,  attending  to  the 
milk  and  such  other  work  as  was  required  about  the  dairy,  and 
that  they  did  some  of  the  work  of  the  house-keeping  at  the 
Clutz  home.  Mrs.  Clutz  testified  that  she,  during  the  time  that 
these  girls  were  employed,  worked  in  the  dairy  doing  the  same 
kind  of  work  as  they  did. 

We  refer  to  this  testimony,  and  the  work  which  these  girls 
did  because  of  its  reflection  upon  the  employment  of  Mrs.  Clutz. 
After  the  second  girl  left,  Mrs.  Clutz  claims  that  then  she  was 
employed  to  do  the  work  that  these  girls  had  severally  been  do- 
ing at  the  dairy.    She  testifies- as  follows: 

**When  Miss  Clutz  left,  my  sister-in-law,  he  wanted  to  get 
another  girl.  I  said,  *Mr.  Cunningham,' — I  called  him  John, 
if  he  was  satisfied  '  I  will  work  for  $3  a  week  and  do  her  share 
of  the  work.'  He  said  he  was  willing  for  me  to  have  the  money 
if  I  could  stand  the  work.  It  was  satisfactory  to  Mr.  Cunning- 
ham and  his  mother  to  have  me  do  that.  Of  course,  Mrs.  Cun- 
ningham is  dead  now." 

This  is  the  substance  of  the  testimony  in  the  record  in  regard 
to  her  employment.  She  testifies  that  after  this  arrangement 
stated  above  she  continued  to  do  the  work  that  she  had  been 
doing  and  also  that  which  these  two  girls  had  done  prior  to  her 
employment,  until  the  dissolution  of  the  partnership. 

The  question  now  arises,  can  the  husband  recover  the  wages 
due  from  this  estate  for  the  services  performed  under  this  agree- 
ment by  his  wife  ?  It  is  urged  that  she  was  working  there  with 
her  husband,  and  doing  such  work  as  a  woman  ordinarily  would 
do  for  her  husband,  under  similar  circumstances  in  a  dairy  or 
on  a  farm,  and  we  may  concede  that  that  is  correct.  But  this 
was  not  the  dairy  of  Clutz,  but  the  work  was  performed  in  the 
dairy  of  Cunningham  and  Clutz.  These  girls  and  Mrs.  Clutz 
were  employed  because  the  dairy  needed  additional  help  aside 
from  that  of  the  husband,  and  the  arrangement  between  the 
partners  was  that  Cunningham  was  to  pay  the  wages  and  Clutz 
to  board  the  girls. 
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tinder  the  common  law  the  husband  had  the  sole  right  to 
recover  for  the  services  of  his  wife,  but  that  rule  has  been 
changed  by  the  provisions  of  Sections  7995  to  7999  inclusive  fi 
the  General  Code;  and  under  the  provisions  of  these  sections 
the  Supreme  Court  of  this  state  in  the  case  of  Bechtol  v.  Etving, 
Admr.,  89  Ohio  St.,  53,  recognized  the  right  of  the  wife  to  re- 
cover for  her  services  performed  under  a  contract  with  a  third 
person.  It  must  be  conceded  that  under  the  principle  an- 
nounced by  the  Supreme  Court  in  this  case,  Mrs.  Clutz  could 
have  recovered  in  an  action  in  her  own  name  for  these  services. 
The  question  remains  whether  she  has  the  sole  and  only  right  to 
recover. 

Under  the  provision  of  Section  7995  of  the  General  Code, 
the  husband  and  wife  contract  toward  each  other  obligations  of 
mutual  respect,  fidelity  and  support. 

The  following  section  provides  that  the  husband  is  the  head 
of  the  family.  He  may  choose  any  reasonable  place  or  mode  of 
living,  and  the  wife  must  conform  thereto. 

Then  by  Section  7997  the  husband  must  support  himself,  his 
wife  and  his  minor  children  out  of  his  property  or  by  his  labor. 
If  he  is  unable  to  do  so  the  wife  must  assist  him  so  far  as  she 
is  able. 

As  noted  in  the  opinion  in  the  case  of  B.  &  0.  R.  R.  Co.  v. 
Glenn,  66  Ohio  St.,  395,  there  is  little  change  from  the  common 
law  rule  of  the  relation  of  husband  and  wife  so  far  in  the  statute. 

Then  follows  Section  7998,  which  provides  that  neither  hus- 
band nor  wife  have  any  interest  in  the  property  of  the  other, 
except  as  mentioned  in  the  next  preceding  section,  etc. ;  and  the 
following  section  provides: 

**A  husband  and  wife  may  enter  into  any  engagement  or 
transaction  *  •  •  with  any  other  person,  which  either  might 
do  if  unmarried.*' 

The  Supreme  Court  in  the  case  of  B,  &  0,  R,  R.  Co.  v.  Glenn, 
supra,  held  that  the  sections  just  referred  to  did  not  abridge  or 
affect  the  right  of  the  husband  to  recover  against  one  who  wrong- 
fully or  negligently  injures  his  wife,  for  loss  of  her  services  and 
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for  her  necessary  medical  and  other  expenses  in  healing  her  in- 
juries. 

Then  the  court  said  in  the  case  of  Bechtol  v.  Ewing,  Admr., 
supra,  thiat  the  wife  could  recover  compensation  for  her  services 
rendered  outside  of  the  home  of  her  husband,  when  such  services 
were  not  in  the  discharge  of  her  household  or  domestic  duties, 
and  not  in  interference  therewith. 

Mrs.  Glutz  testified  that  the  services  she  performed  in  the 
dairy  did  interfere  with  her  domestic  duties  in  the  home ;  she  says 
she  neglected  these  duties  in  order  to  do  the  work  in  the  dairy — 
at  least  to  a  certain  extent.  Prior  to  her  contract  with  Cunning- 
ham Mrs.  Clutz  was  performing,  with  some  assistance  from  the 
girls  employed,  her  domestic  duties  at  home,  and  working  the 
remainder  of  her  time  in  the  dairy  with  her  husband.  The  only 
change  that  was  made  in  the  services  which  she  rendered  at  the 
dairy  after  the  contract  with  Cunningham  was  that  in  addition 
to  the  work  which  she  had  been  doing  previous  to  that  time,  she 
did  the  work  which  these  girls  had  been  doing. 

In  the  opinion  in  the  case  of  Bechtol  v.  Ewing,  Admr.,  supra, 
Newman,  Justice,  refers  to  the  New  York  statute  in  regard  to 
the  rights  and  liabilities  of  married  women  as  being  similar 
to  the  Ohio  statute. 

The  Court  of  Appeals  of  New  York  in  the  case  of  Birbeck  v. 
Ackroyd,  74  N.  Y.,  356  (30  Am.  Rep.,  304),  in  construing  their 
statute,  say: 

*  *  The  provision  of  the  act  of  1860,  concerning  the  rights  and 
liabilities  of  married  women,  which  authorizes  any  married 
woman  to  perform  any  labor  or  services  on  her  sole  and  separate 
account,  does  not  wholly  abrogate  the  rule  of  common  law  en- 
titling the  husband  to  the  services  and  earnings  of  the  wife; 
she  may  still  allow  him  to  claim  and  appropriate  the  fruits  of 
her  labor,  and  in  the  absence  of  an  election  on  her  part  to  labor 
on  her  own  account,  or  of  circumstances  showing  her  intention 
to  avail  herself  of  the  privilege  conferred  by  the  statute,  the 
husband's  common  law  right  is  unaffected.  Where,  therefore, 
the  husband  and  wife  are  living  together  and  mutually  engaged 
in  providing  for  the  support  of  themselves  and  their  family, 
and  there  is  nothing  to  indicate  an  intention  on  the  part  of  the 
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wife  to  separate  her  earnings,  the  husband  may  maintain  an 
action  in  his  own  name  to  recover  them.'* 

And  in  the  opinion  on  page  359 : 

**The  duty  still  rests  upon  the  husband  to  maintain  and  sup- 
port the  wife  and  their  children  and  it  is  not  necessary,  in  order 
to  give  the  wife  protection  intended  by  the  statute  to  hold  that, 
irrespective  of  her  intention,  her  earnings,  in  all  cases,  belong 
to  her  and  not  to  the  husband,  and  the  language  of  the  act  does 
not  admit  of  this  interpretation." 

Again  this  court,  in  the  case  of  Porter  v.  Dunn,  30  N.  E.,  120, 
announces  the  same  principle  in  construing  this  statute. 

The  mere  fact  that  the  wife  performs  some  service  under  a 
contract  with  a  third  person,  by  which  he  was  to  pay  therefor, 
does  not  necessarily  imply  that  the  compensation  was  her  own 
separate  property,  but  she  can  devote  her  time  and  services  while 
so  employed  to  her  husband,  and  allow  him  to  receive  the  benefit 
of  her  labor. 

If  the  labor  is  performed  in  the  furtherance  of  the  business 
in  which  the  husband  is  engaged,  and  they  are  mutually  engaged 
in  laboring  for  their  common  benefit,  the  statute  does  not  de- 
prive the  husband  of  his  common  law  rig»ht  to  recover  for  the 
services  of  his  wife,  when  she  does  not  elect  to  avail  herself  of 
her  right  under  the  statute,  but  assists  her  husband  in  collecting 
the  fruits  of  her  services.  If  she  acquiesces  and  assists  her  hus- 
band in  his  effort  to  recover  the  value  of  her  services  rendered 
in  advancing  the  enterprise  in  which  he  is  engaged,  the  debtor 
can  not  defend  on  the  ground  that  the  husband  can  not  main- 
tain the  action. 

Mrs.  Clutz,  both  before  and  after  this  contract  with  Cunning- 
ham, was  doing  work  in  this  dairy  in  connection  with  her  house- 
hold duties.  She  was  working  along  with  her  husband  and  ad- 
vancing the  business  in  which  he  was  engaged.  There  is  no  indi- 
cation that  she  ever  asserted  or  intended  to  assert  any  right 
to  the  benefit  of  these  services  as  her  separate  property;  the 
exact  opposite  appears  from  the  record.    She  is  here  testifying 
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in  behalf  of  her  husband,  both  to  the  contract  and  to  the  services 
rendered. 

We  think  that  notwithstanding  that  the  work  for  which  re- 
covery is  sought  was  performed  under  a  contract  made  by  Mrs. 
Clutz  with  Cunningham,  the  husband  is  not  deprived  by  the 
statute  of  his  common  law  right  to  recover  the  compensation 
due  for  the  services  of  his  wife. 

l\he  remainJTfg  question  is,  was  the  wife  a  competent  witness 
on  behalf  of  the  plaintiff  below  f  Section  11495  of  the  General 
Code  provides  that  a  party  shall  not  testify  where  the  adverse 
party  is  an  executor,  etc.,  except  as  to  facts  Which  occurred  after 
the  appointment  of  the  executor. 

Mrs.  Clutz  was  not  a  party  to  this  action,  and  does  not  come 
under  the  direct  provisions  of  this  section.  If  she  is  prohibited 
from  testifying  on  behalf  of  her  husband  it  is  under  the  follow- 
ing provision  contained  in  the  section : 

''When  a  case  is  plainly  within  the  reason  and  spirit  of  the 
next  three  preceding  sections,  though  not  within  the  strict  letter, 
their  principle  shall  be  applied." 

The  only  question  is,  does  £lhe  come  within  the  reason  and 
spirit  of  the  section!  If  the  husband  could  maintain  this  suit 
under  his  common  law  right  for  the  services  of  his  wife,  she 
was  not  a  necessary  party,  and  he  would  not  claim  through  any 
assignment  or  transfer  from  her  to  him,  but  through  his  own 
legal  right  to  maintaia  the  action  under  the  circumstances  al- 
ready stated. 

As  was  fiuinounced  in  the  opinion  in  the  case  of  Ryan  v. 
O'Connor,  41  Ohio  St.,  372: 

"He  was,  therefore,  not  a  necessary  party  to  the  action,  and 
the  reason  and  spirit  of  the  statute  which  excludes  the  testimony 
of  a  party  when  the  adverse  party  claims  or  defends  as  heir  of 
a  deceased  person,  should  not  apply  so  as  to  exclude  his  testi- 
mony." 

A  somewhat  similar  question  was  passed  upon  by  our  Supreme 
Court  in  the  case  of  Shaub  v.  Smith  et  al,  50  Ohio  St.,  648.    And 
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the  Court  of  Appeals  of  New  York,  in  construing  their  statute  in 
a  like  case,  held  that  the  wife  was  a  conrpetent  witness.  Porter 
V.  Durm,  supra. 

Under  these  authorities  we  think  the  objection  to  the  wife  of 
Clutz  testifying  was  not  tenable.  The  judgment  of  the  court 
below  is  affirmed. 

Metcalfe,  J.,  and  Pabb,  J.,  concur. 


DUTY  OF  MOTORMAN  TOWARD  ONE  ON  THE  TRACK 

BErORE  HIM. 

Court  of  Appeals  for  Lucas  County. 

Detroit,  Monroe  &  Toledo  Short  Line  Railway  v. 

David  Landesman  et  al. 

Decided,  February  5,  1917. 

Negligence — Ordituiry  Care  Required  of  a  Motorman — Toward  One 
Rightfully  on  the  Track  in  Front  of  His  Advancing  Car— Doctrine 
of  Last  Chance, 

A  motorman  is  bound  to  use  ordinary  care  to  prevent  injury  to  one 
who  is  rightfully  on  the  track  of  the  railway  company,  and  in  a 
position  of  peril,  when  he  discovers  or  in  the  exercise  of  ordinary 
care  would  discover  such  person  so  exposed  to  danger. 

On  application  for  rehearing. 

Traoy,  Chapman  &  Welles,  for  plaintiff  in  error. 
Sola  &  Carabin,  for  defendant  in  error,  Landesman. 
H.  E,  King,  for  defendant  in  error,  the  Toledo  Railways  & 
Light  Company. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  defendant  in  error  fell  upon  the  railway  track  on  one  of 
the  streets  of  the  city  of  Toledo  in  the  night  season  and  was  in- 
jured by  a  car  of  the  plaintiff  in  error.    A  verdict  and  judgment 
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were  rendered  in  favor  of  the  defendant  in  error,  and  the  judg- 
ment was  affirmed  by  this  court. 

We  have  made  a  careful  examination  of  the  reasons  Advanced 
by  the  plaintiff  in  error  for  a  rehearing  of  this  case.  Upon 
consideration  thereof,  each  member  of  the  court  adheres  to  the 
views  entertained  at  the  time  the  case  was  decided,  and  as  ex- 
pressed  in  the  written  opinions  then  filed. 

It  is  urged  that  the  effect  of  the  decision  announced  by  the 
majority  of  the  court  is  to  permit  the  jury  to  guess  and  specu- 
late in  arriving  at  their  verdict.  The  court  is  entirely  familiar 
with  the  cases  cited  upon  this  feature  of  the  case,  and  has  many 
times  applied  the  doctrine  announced  in  those  cases.  A  majority 
of  the  court  are  of  opinion  that  the  effect  of  their  decision  is 
not  as  cliaimed  by  counsel  for  plaintiff  in  error,  and  we  do  not 
care  to  add  anything  to  what  was  stated  in  the  opinion  hereto- 
fore rendered. 

Counsel  for  plaintiff  in  error  have  made  a  veiy  careful  review 
of  cases  decided  by  the  Supreme  Court,  circuit  courts  and  courts 
of  appeals  of  this  state  upon  the  doctrine  of  the  last  clear 
chance.  We  have  read  the  brief  upon  this  subject  with  great 
interest  and  have  given  very  careful  consideration  to  this  im- 
portant subject.  We  will  not  undertake  to  enter  into  any  dis- 
cussion or  analysis  of  the  many  cases  commented  upon,  but  will 
only  state  that  we  think  that  the  correct  rule  is  announced  in 
the  case  of  Drown  v.  Traction  Co.,  76  0.  S.,  234,  in  which  the 
court,  on  page  248,  say: 

**  According  to  the  better  view  with  reference  to  injuries  to 
travelers  at  highway  crossings — as  distinguished  from  injuries 
to  trespassers  and  bare  licensees  upon  railway  tracks  at  places 
where  they  have  no  legal  right  to  be — the  servants  of  the  railway 
company  are  bound  to  keep  a  vigilant  lookout  in  front  of  ad- 
vancing engines  or  trains,  to  the  end  of  discovering  persons 
exposed  to  danger  on  highway  crossings ;  and  the  railway  com- 
pany will  be  liable  for  running  over  them  if,  by  maintaining 
such  a  lookout  and  by  using  reasonable  care  and  exertion  to 
check  or  stop  its  train,  it  could  avoid  injury  to  them.'' 

We  think  that  this  principle  is  recognized  and  announced 
in  the  later  case  of  Traction  Co.  v.  Brandon,  87  O.  S.,  187.  The 


90 OHIO  CiOUBTS  OF  APPEALS. 

Railway  v.  Landesman.  [28  0.CA. 

distinction  to  be  drawn  between  cases  where  liability  depends 
upon  actual  knowledge  and  those  where  liability  rests  upon  a  fail- 
ure to  exercise  ordinary  oare  in  ascertaining  the  dangerous  situa- 
tion of  the  plaintiff  is  found  stated  in  those  cases;  namely, 
actual  knowledge  may  be  necessary  when  the  injured  person 
is  a  trespasser  upon  tracks,  or  a  mere  licensee ;  whereas  the  de- 
fendant is  bound  to  exercise  ordinary  care  to  ascertain  the  pres- 
ence in  a  dangerous  situation  of  one  rightfully  on  the  track  and 
likely  to  be  injured. 

This  court  has  recognized  this  distinction  in  a  number  of 
cases.  We  call  attention  to  the  case  of  Cleveland,  PainesviUe  & 
Eastern  Railroad  Co.  v.  Stevenson,  Adm'r  of  the  Estaie  of  John 
S.  Frischkom,  decided  in  Cuyahoga  county  on  January  11, 
1915  (unreported).  In  speaking  of  the  duty  of  a  motor- 
man  upon  an  interurban  car  approaching  a  highway  crossing  in 
the  open  country,  we  said : 

* '  It  is  his  duty  to  keep  a  vigilant  lookout  in  front  of  his  ad- 
vancing car  that  he  may  discover  persons  exposed  to  danger 
on  highway  crossings,  and  when  he  does  discover,  or  in  the  ex- 
ercise of  ordinary  care  would  discover,  that  persons  will  not  re- 
frain from  going  upon  the  crossing,  it  is  his  duty  to  exercise 
ordinary  care  to  check  or  stop  his  car  in  order  to  avoid  injuring 
them." 

To  the  same  effect  is  the  case  of  Ohio  Electric  Railway  Co,  v. 
Sarah  Leirdnger,  Adm'x,  decided  January  10,  1916  (not  re- 
ported). 

The  rule  above  announced  took  cognizance  of  the  fact  that 
one  upon  a  highway  crossing  was  not  a  trespasser  upon  the 
tracks  of  the  defendant  company.  So,  in  the  streets  of  a  city  a 
pedestrian  is  not  a  trespasser  upon  the  tracks  of  the  company  in 
attempting  to  cross  such  tracks,  although  not  at  a  street  inter- 
section. 

Especial  attention  has  been  called  to  the  case  of  Cificinn^iti 
Traction  Co.  v.  Edwards,  22  C.C.(N.S.),  539.  It  is  claimed  that 
this  case  is  in  conflict  with  the  decision  announced  in  the  case 
now  under  review  upon  the  question  of  last  chance.  Counsel 
say  that  certified  copies  of  the  pleadings  and  other  papers  are 
submitted  with  the  brief,  but  we  do  not  find  them.    In  view  of 
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what  Judge  Oorman  said  concerning  the  pleadings  and  the  evi- 
dence, we  did  not  think  it  necessary  to  call  on  counsel  to  pro- 
duce such  copies,  it  being  plainly  manifest  that  the  case  was 
not  one  of  last  chance. 

We  strongly  feel  that  the  decision  of  the  Supreme  Court  in 
the  case  of  Railway  Co.  v.  McCormick,  69  O.  S.,  45,  while  no 
doubt  correct,  in  view  of  the  state  of  the  pleadings  and  the 
facts  in  that  case,  ought  not  to  be  extended  to  cases  of  the  char- 
acter of  the  one  at  bar. 

Many  illustrations  readily  occur  to  one  to  show  that  to  strictly 
apply  the  rule  contended  for  by  counsel  for  plaintiff  in  error, 
namely,  that  the  driver  of  an  engine  or  car  must  have  actual 
knowledge  of  one  not  a  trespasser,  being  in  a  perilous  position, 
before  the  so-called  doctrine  of  last  clear  chance  can  be  applied, 
would  in  many  instances  accomplish  injustice  instead  of  justice. 
If  a  pedestrian  were  crossing  a  street  railway  track  in  a  munici- 
pally and  should  be  stricken  with  paralysis,  by  reason  of  which 
he  fell  in  a  helpless  condition  upon  the  track,  and  a  street  car 
was  approaching  at  a  sufiSeient  distance  that  it  might  esusily  be 
stopped  and  prevent  injury  by  the  exercise  of  ordinary  care 
upon  the  part  of  the  motorman,  it  would  be  anything  but  a 
just  or  humane  law  that  would  permit  the  railway  company  to 
escape  liability  by  simply  proving  that  the  motorman  did  not 
see  the  man  upon  the  track  in  his  helpless  condition,  when,  if 
the  motorman  had  been  exercising  ordinary  care  in  keeping  a 
lookout  ahead,  he  could  and  would  have  seen  him  in  time  to 
prevent  the  accident.  Without  multiplying  illustrations,  and 
without  any  further  comment,  we  are  unanimously  of  opin- 
ion that  the  contentions  of  counsel  for  plaintiff  in  error  to  the 
effect  that  the  doctrine  of  last  chance  can  only  apply  in  cases 
where  the  motorman  has  actual  knowledge  of  the  perilous  posi- 
tion of  the  party  in  tim/e  to  avert  the  accident,  and  does  not 
apply  to  cases  where  the  motorman  in  the  exercise  of  ordinary 
care  would  have  had  such  knowledge  and  can  not  be  sustained. 

The  application  for  rehearing  will  be  denied. 

IhcHABDS,  J.,  and  Kikkade,  J.,  concur. 
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PROOF  REQUIRED  PROM  A  RAR^WAY  OP  POREICN  INCOR- 

PORATION  SEEKINC  TO  EXERCISE 
EMINENT  DOMAIN. 

Court  of  Appeals  for  Pike  County. 

Eeziah  D.  Barger  et  al  v.  The  Chesapeake  &  Ohio  Northern 

Railway  Company. 

Decided,  May  31,  1917. 

Eminent  Domain — Burden  of  Proving  Authority  to  Exercise  Right  of— 
Where  Plaintiff  Company  is  Incorporated  Under  the  Laws  of  An- 
other State — Necessity  for  Such  Proof  Not  Abrogated  by  Section 
8759. 

A  railway  company,  incorporated  under  the  laws  of  another  state  and 
seeking  to  exercise  the  right  of  eminent  domain  in  this  state,  has  at 
the  preliminary  hearing  the  burden  of  proving  by  a  preponderance 
of  the  evidence — 

(1)  Its  incorporation  in  accordance  with  the  laws  of  the  state 
of  its  domicil. 

(2)  That  those  whose  names  appear  as  stockholders  are  stock- 
holders in  good  faith. 

(3)  That  it  has  organized  a  board  of  directors  and  said  board 
has  met  and  organized. 

(4)  That  it  is  a  de  jure  corporation,  vested  with  the  power  of 
eminent  domain  in  the  state  of  its  creation. 

(5)  That  it  is  unable  to  agree  with  the  owner  of  the  land  in 
question  as  to  the  compensation  to  be  paid  therefor. 

(6)  That  a  necessity  exists  }or  appropriation  of  the  land  for 
railway  purposes,  and  that  its  board  of  directors  has  so  declared. 

O.  W.  Rittenour,  of  Waverly,  and  C.  E.  Blanchard  and  Robert 
J,  Odell,  of  Columbus,  for  plaintiffs  in  error. 

Henry  Bannon,  of  Portsmouth,  and  Levi  B,  Moore,  of  Waverly, 
contra. 

Error  to  the  Court  of  Common  Pleas  of  Pike  County,  Ohio. 

Walters,  J. 

The  railway  company  filed  its  petition  in  the  Probate  Court 
of  Pike  County,  Ohio,  to  condemn  certain  lands  of  the  defendants 
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through  which  it  proposed  to  build  its  railroad.  In  its  petition 
it  alleged  that  it  **is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Kentucky,'*  and  that  **it  is  authorized  as  well 
by  the  laws  of  the  state  of  Kentucky,  and  by  its  charter  fully 
granted  to  it  by  the  state  of  Ohio,  as  by  the  laws  of  the  state  of 
Ohio,  to  appropriate  lands  under  the  statutes  of  the  state  of 
Ohio." 

These  allegations  were  denied  by  the  defendants,  and  it  was 
necessary  for  it  to  prove  these  facts  by  a  preponderance  of  the 
evidence.  The  laws  of  a  foreign  state  must  be  proven  as  any 
other  fact  in  the  case.  There  is  no  evidence  in  this  case  showing 
that  it  was  authorized  by  the  laws  of  the  state  of  Kentucky,  au- 
thorizing its  incorporation  and  organization  and  that  it  has  com- 
plied with  these  laws,  and  that  the  power  of  eminent  domain  has 
been  conferred  upon  it  by  the  laws  of  the  state  of  Kentucky. 

**The  laws  of  another  state,  where  they  come  in  question  in 
the  courts  of  this  state,  must  be  pleaded  and  proven  as  matters 
of  fact."    WUliams  v.  Finley,  40  0.  S.,  342. 

No  attempt  was  made  to  prove  these  laws,  and  this  was  error. 

The  burden  of  proof  is  upon  the  railway  company  to  prove 
that  it  has  a  de  jure  organization,  and  tljat  its  stockholders  and 
directors  are  bona  fide  stockholders  and  directors  in  their  own 
right. 

In  Powers  v.  Hazelton  &  L.  Ry.  Co.,  33  O.  S.,  429,  the  court 
held: 

**It  is  essential  to  the  exercise  of  the  right  of  eminent  domain 
for  the  company  to  prove  that  it  has  fully  organized  by  the  elec- 
tion of  directors,  and  that  they  are  unable  to  agree  with  the  owner 
of  the  property  upon  the  compensation  to  be  paid  therefor." 

In  this  case,  at  page  432,  the  court  says: 

**The  condemnation  of  land  for  the  construction  of  the  road 
comes  within  the  powers  to  be  exercised  by  the  corporation 
through  its  directors.  It  was  therefore  incumbent  on  the  com- 
pany to  show,  in  addition  to  the  fact  of  its  incorporation,  that 
it  had  brought  itself  into  a  condition  to  exercise  its  powers  for 
the  construction  of  the  road,  by  a  full  organization  in  the  elec- 
tion of  directors. ' ' 
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In  Telephone  Co.  v.  Cincinnati,  73  O.  S.,  64,  at  page  77,  the 
court  said : 

**In  Powers  v.  Ry.  Co.,  33  0.  S.,  429,  it  is  held  that  it  is  essen- 
tial to  a  judgment  of  condemnation  in  an  appropriation  proceed- 
ing that  the  company  should  prove  its  corporate  existence,  and 
among  other  things  show  that  it  has  fully  organized  by  the  elec- 
tion of  directors. 

*  *  Proof  of  the  existence  of  the  corporation  and  of  its  right  to 
make  the  appropriation  is  also  now  required  by  Section  6420, 
Revised  Statutes,  and  the  determination  by  the  court  of  those 
questions  favorable  to  the  company  is  made  jurisdictional." 

It  is  contended  that  the  filing  of  articles  of  incorporation  was 
conclusive  evidence  of  the  existence  and  incorporation  of  the 
corporation,  but  the  court,,  at  page  360  of  the  case  last  cited,  fol- 
lowing 49  0.  S.,  440,  holds  that : 

**The  making  and  filing  for  the  purpose  of  profit  of  articles  of 
incorporation  in  the  office  of  the  Secretary  of  State  do  not  make 
an  incorporated  company;  such  articles  are  simply  authority 
to  do  so." 

In  2  N.P.(N.S.),  349,  the  court  says: 

**The  organizing  of  a  corporation  is  the  election  of  oflScers  by 
the  stockholders.  All  lawyers  use  the  word  'organizing'  in  this 
sense.  *  *  *  To  obtain  a  charter  and  to  certify  that  ten  per 
cent,  of  the  stock  is  subscribed  are  only  the  first  steps  towards 
forming  a  corporation.  At  such  a  state  of  its  existence  a  cor- 
poration can  not  be  said  to  be  organized,  and  the  term  is  not 
so  used  in  the  reports." 

This  decision  was  aflSrmed  by  both  the  circuit  and  Supreme 
Courts,  5  C.C.(N.S.),  411,  and  73  0.  S.,  641. 

In  American  Ball  Bearing  Co.  v.  Adams,  222  Fed.  Rep.,  967, 
^Ir.  Justice  Clarke  delivering  the  opinion  of  the  court  held: 

**  Whether  or  not  an  organization  is  a  valid  corporation  is  to 
be  determined  by  the  statutes  and  decisions  of  the  state  where  it 
is  organized." 

In  State  v.  Insurance  Co.,  49  0.  S.,  440,  it  is  said: 
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The  making  and  filing  of  articles  of  incorporation  in  the 
office  of  the  Secretary  of  State  do  not  make  an  incorporated  com- 
pany; such  articles  are  simply  authority  to  do  so.  No  company 
exists  within  the  meaning  of  the  statute  until  the  requisite  stock 
has  been  subscribed  and  paid  in,  and  the  directors  chosen." 

In  the  case  at  bar  it  was  necessary  for  the  railway  company 
to  prove  by  the  statutes  and  decisions  of  the  state  where  it  was 
organized  that  it  is  org.anized  as  a  valid  corporation.  All  these 
lireliminary  steps  must  be  strictly  pursued  and  proven. 

Cemetery  Assn,  v.  Traction  Co.,  93  0.  S.,  161,  syllabus  1,  2  and 
3: 

**1.  The  right  of  eminent  domain  belongs  to  the  sovereign 
power,  and  statutes  delegating  authority  to  exercise  it  must  be 
strictly  construed.  When  it  is  sought  to  take  the  property  of 
an  individual  under  statutes  granting  such  authority  to  corpora- 
tions, subject  to  conditions  specifically  set  forth,  the  protection 
of  the  constitutional  guaranty  of  the  right  of  private  property 
requires  that  the  powers  granted  by  the  Legislature  be  strictly 
pursued  and  all  of  the  prescribed  conditions  be  performed. 

**2..  In  a  proceeding  by  a  railroad  company  to  appropriate 
land  for  its  use,  it  is  incumbent  on  the  company  to  prove  its  in- 
corporation according  to  law,  including  the  due  and  legal  elec- 
tion of  directors,  its  right  to  make  the  appropriation,  its  inabil- 
ity to  agree  with  the  owners  and  the  necessity  for  the  appro- 
priation. By  the  provisions  of  Section  11046,  General  Code,  the 
determination  by  the  court  of  those  questions  favorably  to  the 
company  is  made  jurisdictional. 

**3.  The  statutory  requirements  provided  by  Section  8632  et 
seq.,  General  Code,  for  the  creation  of  a  corporation  are  man- 
datory and  must  be  complied  with  before  the  corporation  can 
be  in  existence." 

Certain  extracts  from  a  book  referred  to  as  the  *' Plaintiff's 
Corporate  Minute  Book"  were  offered  in  evidence.  The  book 
was  not  identified  by  any  witness  who  made  it,  or  who  was  the 
official  secretary,  or  who  had  official  possession  of  it.  The  ex- 
tracts were  incompetent  evidence. 

105-106  0.  L.,  p.  347 :  This  section,  as  amended,  does  not  ex- 
cuse the  company  from  showing  that  it  is  a  foreign  corporation 
or  from  showing  the  preliminary  steps  which  shall  be  taken. 
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The  fact  that  a  deniiand  was  made  to  produce  certain  books  and 
papers  containing  evidence  relating  to  the  merits  of  the  action 
and  defense  does  not  estop  the  Bergers  from  objecting  to  their 
introduction  The  objeet  of  the  production  of  books  and  papers 
is  that  the  party  demanding  them  may  have  an  opportunity  of 
inspecting  them. 

The  Bargers  are  not  estopped  by  having  given  an  option  on  the 
land  because  they  never  received  any  benefit  thereunder  and  the 
said  contract  was  abrogated  before  any  benefits  were  received  by 
them,  and  therefore  no  injury  was  done  the  railway  company. 

The  railway  company  must  prove  by  a  preponderance  of  the 
evidence,  in  order  to  acquire  jurisdiction  to  exercise  the  right  of 
eminent  domain,  before  the  probate  court  on  the  preliminary 
hearing : 

1st.  That  it  was  duly  incorporated  under  the  laws  of  the 
state  where  such  incorporation  was  had  when  the  hearing  is  had 
in  a  state  other  than  that  of  its  incorporation,  and  it  must  be 
proven  as  any  other  fact  in  the  case. 

2d.  It  must  prove  that  its  stockholders  are  real  stockholders 
in  good  faith. 

3d.  That  it  has  organized  a  board  of  directors,  and  that  said 
board  has  organized. 

4th.     That  it  is  a  de  jure  corporation. 

5th.  That  it  has  attempted  to  agree  with  the  owner  of  the 
land  as  to  the  compensation  and  damages,  and  has  failed  to  do  so. 

6th.  That  it  was  necessary  to  appropriate  the  land  for  the 
uses  and  for  railroad  purposes. 

7th.  That  the  road's  directory  has  declared  that  it  is  neces- 
sary for  the  purposes  of  the  road. 

8th.  That  the  power  of  eminent  domain  has  been  conferred 
upon  it  by  the  Kentucky  laws. 

For  the  errors  indicated  the  judgment  of  the  court  below  i^ 
reversed,  and  the  cause  remanded  to  the  probate  court  for  fur- 
ther proceedings  according  to  this  opinion  and  according  to  law. 

Allread,  J.  (of  the  second  district,  sitting  in  place  of  Middle- 
ton,  J.),  and  Sayre,  J.,  concur. 
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BENEFITS  AWARDED  TO  A  DESERTED  WIFE  IN  ITALY. 

Court  of  Appeals  for  Delaware  County. 

Maria  Placide  Bellomo  Musselli  v.  The  Industrial  Com- 
mission OP  Ohio. 

Decided,  July  5,  1917. 

Workmen's  Compensation — Legal  Wife  Not  Barred  from  Benefits  Under 
the  Ohio  Act — By  a  Bigamous  Marriage  hy  the  Deceased  Husband — 
Humane  Purpose  of  the  Compensation  Act. 

The  fact  that  one  killed  in  the  course  of  his  employment  had  contracted 
a  bigamous  marriage  does  not  bar  his  legal  wife  living  in  Italy 
from  receiving  benefits  under  the  Ohio  workmen's  compensation 
act,  where  there  is  no  evidence  that  she  had  been  other  than  a 

faithful  wife. 

«, 

Paxton,  Warrington  (&  Seasongoody  for  plaintiff  in  error. 
E.  C.  Turner  and  D.  M.  Ciipp,  contra. 

HoucK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Delaware  County. 

The  error  complained  of  in  this  case  is  to  the  sustaining  of  a 
general  demurrer  to  the  petition  of  the  plaintiff  below,  the  plaint- 
iff in  error  here.  The  following  are  the  material  allegations  of 
the  petition: 

Plaintiff  is  the  lawful  widow  of  one  Raphael  Musselli,  who  on 
or  about  the  first  day  of  December,  1913,  received  an  injury, 
while  in  the  course  of  employment  with  the  Delaware  Blue  Lime- 
stone quarry,  and  from  such  injury  died ;  that  the  wages  earned 
by  the  decedent  at  the  time  of  the  injury  were  three  dollars  per 
day,  and  that  application  was  made  by  the  plaintiff  for  compen- 
sation to  the  Industrial  Commission  of  Ohio ;  that  plaintiff's  ap- 
plication for  compensation  was  disallowed  by  the  said  commis- 
sion for  the  reason  that  the  plaintiff  herein  was  not  a  dependent 
of  the  deceased  at  the  time  of  the  injury  causing  his  death ;  that 
the  decedent  came  to  the  United  States  of  America  about  the 
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year  1901,  leaving  plaintiff  and  a  child  in  Italy ;  that  after  the 
decedent's  arrival  in  America  correspondence  was  continued 
with  the  plaintiff  from  time  to  time,  and  that  the  decedent  sent 
plaintiff  money  at  various  times;  that  two  attempts  were  made 
by  the  decedent  and  plaintiff  to  ha\e  plaintiff  come  to  the  United 
States  of  America,  but  said  plaintiff  was  refused  the  right  of 
immigration,  the  last  attempt  being  made  in  1908. 

The  petition  further  alleges  that  the  last  money  received  by 
plaintiff  from  her  husband  was  in  January,  1909 ;  that  shortly 
after  this  time  Raphael  Musselli  married  a  woman  in  the  state 
of  West  Virginia,  with  whom  he  lived  for  about  one  year  and  a 
lialf ,  after  which  time  he  left  the  woman  he  had  married  in  West 
Virginia  and  came  to  Piqua,  Ohio,  later  locating  in  Delaware, 
Ohio ;  that  the  decedent  often  spoke  affectionately  of  his  family  in 
Italy,  and  that  he  had  given  some  money  to  a  friend,  which  was 
placed  in  a  letter,  addressed  to  plaintiff,  and  mailed  in  New 
York  city,  and  the  reason  given  for  this  peculiar  action  is  that 
the  decedent  did  not  desire  to  have  it  known  where  he  was  lo- 
cated; that  the  deced';nt  while  in  this  country  had  never  made 
application  to  become  a  citizen  of  the  United  States,  and  that 
he  always  expected  and  lo'>keil  forward  to  returning  to  the  king- 
dom of  Italy;  that  plaintiff  is  extremely  poor,  and  that  since 
the  death  of  the  de  ioJent  sive  has  not  remarried,  and  that  she  is 
dependent  for  her  livelihood  upon  labor  in  the  fields,  when  such 
employment  can  be  obtained. 

The  petition  further  alleges  that  the  plaintiff  is  the  lawful 
wife  of  the  decedent,  and  dependent  upon  him  within  the  mean- 
ing of  the  workmen 's  compensation  law,  and  asks  the  court  to  de- 
termine her  rights  under  said  law,  and  for  the  compensation  ,to 
which  she  is  entitled  under  the  provisions  of  said  law. 

The  rights  of  the  parties  hereto  must  be  determined  from  the 
proper  construction  to  be  placed  upon  Section  35  of  the  work- 
men *s  compensation  act  of  1913,  as  found  in  volume  103,  Ohio 
Laws,  page  72,  being  the  law  in  force  at  the  time  the  alleged 
cause  of  action  arose.     The  statute  T»eads  as  follows : 

'*In  case  the  injury  causes  death  within  the  period  of  two 
years,  the  benefits  shall  be  in  the  amounts  and  to  the  persons 
following: 


OHIO  COURTS  OF  APPEALS.        99 


1918.]  Delaware  Ck)unty. 


'*1.  If  there  be  no  dependents,  the  disbursements  from  the 
state  insurance  fund  shall  be  limited  to  the  expenses  provided  for 
in  section  forty-two  hereof. 

*'2.  If  there  are  wholly  dependent  persons  at  the  time  of  the 
death,  the  payment  shall  be  sixty-six  and  two-thirds  per  cent, 
of  the  average  weekly  wages,  and  to  continue  for  the  remainder 
of  the  period  between  the  date  of  the  death,  and  six  years  after 
the  date  of  injury,  and  not  to  amount  to  more  than  a  maximum 
of  thirty-seven  hundred  and  fifty  dollars,  nor  less  than  a  mini- 
mum of  one  thousand  five  hundred  dollars. 

**3.  If  there  are  partly  dependent  persons  at  the  time  of  the 
death,  the  payment  shall  be  sixty-six  and  two-thirds  per  cent,  of 
the  average  weekly  wages,  and  to  continue  for  all  of  such  por- 
tion of  the  period  of  six  years  after  the  date  of  the  injury,  as  the 
board  in  each  case  may  determine,  and  not  to  amount  to  more 
than  a  maximum  of  thirty-seven  hundred  and  fifty  dollars. 

**4.  The  following  persons  shall  be  presumed  to  be  wholly  de- 
pendent for  support  upon  a  deceased  employee : 

**(A)  A  wife  upon  a  husband  with  whom  she  lives  at  the 
time  of  his  death. 

'*  (B)  A  child  or  children  under  the  age  of  sixteen  years  (or 
over  said  age  if  physically  or  mentally  incapacitated  from  earn- 
ing) upon  the  parent  with  whom  he  is  living  at  the  time  of  the 
death  of  such  parent. 

^*In  all  other  cases  questions  of  dependency,  in  whole  or  in 
part,  shall  be  determined  in  accordance  with  the  facts  in  each 
particular  case  existing  at  the  time  of  the  injury  resulting  in  the 
death  of  such  employee;  but  no  person  shall  be  considered  as 
dependent  unless  a  member  of  the  family  of  the  deceased  em- 
ployee, or  bears  to  him  the  relation  of  husband  or  widow,  lineal 
descendant,  ancestor,  or  brother  or  sister.  The  word  'child'  as 
used  in  this  act,  shall  include  a  posthumous  child,  and  a  child 
legally  adopted  prior  to  the  injury." 

It  is  contended  by  counsel  who  filed  the  demurrer  that  under 
the  allegations  of  the  petition  and  a  proper  construction  of  the 
word  ** dependent,"  as  found  in  the  statute  under  consideration, 
that  the  plaintiff  is  not  entitled  to  compensation,  because  at  the 
time  of  the  injury  and  death  of  the  decedent,  who  was  the  hus- 
band of  plaintiff,  they  were  not  living  together,  actually  or  con- 
structively, and  that  the  husband  must  have  contributed  to  the 
support  of  his  wife  at  or  near  the  time  of  his  death  in  order  in 
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law  to  make  plaintiff  a  dependent  and  entitled  to  participate 
beneficially  under  the  workmen's  compensation  act. 

Let  us  first  inquire  what  is  meant  by  "dependent/'  as  the 
word  is  used  in  this  statute.  The  commonly  accepted  meaning 
of  the  word  is,  one  who  looks  to  another  for  support,  help  or 
favor. 

The  crux  of  the  case  seems  to  center  in  the  word  ** dependent," 
as  used  in  the  statute  heretofore  referred  to.  A  wife  is  a  nat- 
ural dependent — a  fact  that  is  universally  conceded — and  the 
dependency  of  the  wife  on  the  husband  is  continuous  while  the 
marital  relation  exists,  unless  by  some  act  of  herself  or  by  oper- 
ation of  law  such  dependency  ceases. 

Then  let  us  inquire  as  to  whether  or  not  the  claim  of  defend- 
ant's counsel  is  sound,  that  because  the  wife  was  several  thou- 
sand miles  away  from  her  husband  she  is  not  entitled  to  benefits 
under  the  statute,  although  she  had  made  two  attempts  to  cross 
the  Atlantic  ocean,  leaving  her  home  in  Italy  to  come  to  America 
and  join  her  husband  but  for  some  reason  not  being  permitted  to 
do  so,  and  although  her  husband  had  sent  her  money  from  time 
to  time  and  as  a  matter  of  fact  and  in  law  was  his  wife  at  the 
time  of  his  death.  In  the  face  of  these  facts  wd  can  not  agree 
with  the  claim  of  counsel  for  defendant. 

Learned  counsel  for  defendant  in  their  brief  say: 

'*In  March,  1912,  after  living  with  wife  number  two  in  the 
state  of  West  Virginia  for  about  three  years  and  three  months 
Musselli  left  her  and  came  to  the  state  of  Ohio.  He  had  con- 
tributed nothing  to  the  support  of  his  wife  and  child  in  Italy 
since  the  month  of  January,  1909,  and  nothing  toward  the  sup- 
port of  his  West  Virginia  wife  and  child  since  March,  1912. 

The  question  involved  in  this  case,  and  the  question  which  was 
submitted  before  the  Industrial  Commission  of  Ohio,  is  whether 
or  not  the  wife  and  child  residing  in  the  kingdom  of  Italy,  at 
the  time  of  the  death  of  Raphael  Musselli,  the  husband  and 
father,  are  dependents  of  said  decedent  under  the  Ohio  Work- 
men's Compensation  Law,  and  whether  they  were  dependent 
upon  said  decedent  for  their  support  at  the  time  of  the  injury 
which  caused  his  death. 

''The  facts  in  this  case  clearly  indicate  that  there  was  neither 
a  voluntary  or  mutual  agreement  to  live  separate  and  apart,  but 
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that  there  was  an  abandonment  of  the  marital  relations,  both 
legal  and  moral,  by  the  husband  of  this  plaintiff,  and  that  there 
existed  no  reasonable  expectations  that  tiie  relation  of  husband 
and  wife  would  ever  be  resumed,  and  that  under  no  circum- 
stances under  the  facts  in  this  case  could  the  plaintiff  and  the 
decedent  be  considered  to  be  either  actually  or  constructively 
living  together.  We  think  that  the  fact  that  the  decedent  had 
contracted  a  bigamous  marriage  is  conclusive  proof  of  aban- 
donment of  the  wife  and  child  living  in  Italy.'* 

We  are  unable  to  subscribe  to  this  doctrine,  and  do  not  be- 
lieve it  to  be  sound  from  a  legal  standpoint,  and  most  certainly 
has  no  foundation  upon  which  to  stand  from  a  moral  point  of 
view. 

It  must  be  conceded  that  the  provisions  of  the  law  under  re- 
view are  wise  and  humane,  and  were  enacted  for  the  purpose  of 
furnishing  the  means  of  support  for  the  widows,  children  and  de- 
pendents of  employees  who  might  lose  their  lives  while  engaged 
in  some  labor  or  work  in  an  endeavor  to  obtain  the  means  of  sup- 
port for  those  near  and  dear  to  them.  This  law  is  for  the  bene- 
fit of  the  dependents  of  employees,  and  in  view  of  this  fact  how 
can  it  be  claimed  with  any  force  that  the  surviving  widow  in  the 
present  case  should  be  barred  of  her  rights  under  the  law  be- 
oause  her  husband  contracted  a  bigamous  marriage,  or  because 
for  a  period  of  time  he  failed  and  neglected  to  send  her  money  ? 
What  act  has  she  done  or  failed  to  do  that  should  prevent  her 
from  receiving  the  benefits  of  this  law  ?  Are  the  wrongful,  un- 
kind, unfaithful  acts  and  misconduct  on  the  part  of  her  hus- 
band to  be  charged  against  the  dutiful  wife  and  mother,  there- 
by preventing  her  from  reaping  the  benefits  of  the  statute  that 
was  specially  enacted  to  take  care  of  just  such  unfortunate  per- 
sons f    Certainly  not.  • 

We  find  no  allegation  in  the  petition  that  could  be  construed 
as  an  admission  on  the  part  of  the  plaintiff  that  she  knew  of 
any  misconduct  of  her  husband. 

Courts  have  no  function  of  legislation,  but  simply  seek  to  as- 
certain the  will  of  the  Legislature  in  its  enactment  of  a  law  and 
to  give  the  language  used  that  plain  meaning  which  the  words 
and  sentences  upon  their  face  imply. 
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If  we  are  to  determine  the  intent  of  the  Legislature  in  its 
enactment  of  the  workmen's  compensation  act  by  the  rule  herein 
laid  down,  and  applying  the  Law  as  thus  interpreted  to  ascertain 
whether  or  not  the  petition  in  this  case  is  sufficient  in  law,  we 
must  and  do  say  that  it  is. 

Having  so  found,  the  judgment  of  the  common  pleas  court  is 
reversed,  and  this  cause  is  remanded  to  that  court  with  instruc- 
tions to  overrule  the  demurrer  to  the  petition. 

Judgment  reversed. 

Powell,  J,,  and  Shields,  J.,  concur. 


IINDING  CHARACTEIL  OF  FRANCHISE  PROVISIONS. 

Court  of  Appeals  for  Franklin  County. 
City  of  Columbus  v.  The  Ohio  State  Telephone  Co. 

Decided,  July  2,  1917. 

Telephone  Company — Bound  hy  Provisions  as  to  Rates  Contained  in  Its 
Franchise  Ordinance — Use  of  Streets  a  Sufficient  Consideration — 
Public  Utilities  Commission  Without  Power  to  Change  Rates  so 
Fixed — Unforeseen  Costs  and  Unprofitable  Operation  Not  Ground  for 
Disregard  of  Rate  Provisions — Section  614-2,  et  seq, 

1.  The  use  of  the  streets  of  a  municipality  by  a  telephone  company, 

including  the  use  of  the  subsurface  for  a  conduit  system,  con- 
stitutes a  sufficient  consideration  to  render  binding  a  provision  in 
the  franchise  ordinance  which  fixes  telephone  rates  within  the 
corporate  limits,  and  such  a  provision  is  enforcible  both  on  behalf 
of  the  city  and  of  private  consumers  located  within  its  limits. 

2.  The  public  utilities  act  has  no  application  to  the  provision  of  a 

franchise  ordinance  which  fixes  rates  for  a  definite  period. 

3.  Where  the  conduit  system  has  been  extended  under  orders  from  an 

authorized  officer  of  the  municipality,  the  company  may  equitably 
increase  its  rates  within  the  limits  permitted  by  the  franchise  ordi- 
nance in  the  event  of  conduit  extensions. 

4.  A  company  which  has  accepted  a  franchise,  including  a  provision  as 

to  rates,  will  not  be  permitted  to  retain  the  favorable  provisions 
and  at  the  same  time  eliminate  one  which  unanticipated  cost  and 
unprofitable  operation  has  rendered  burdensome. 
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JOT.  L.  Scarlett,  City  Solicitor,  and  John  R.  King,  Assistant,  for 
plaintiff. 
Daugherty,  Todd  &  Rarey  and  Oeorge  H.  Jones,  contra. 

By  the  Court.  (Kunkle,  Allread  and  Femeding,  JJ.,  con- 
curring.) 

The  city  of  Columbus  brought  this  action  against  the  Ohio 
State  Telephone  Company  to  enjoin  the  telephone  company  from 
putting  into  effect  a  proposed  increase  of  its  annual  charge  upon 
business  phones  from  $40  to  $54  per  annum,  less  a  discount  of  $3 
for  payment  in  advance. 

The  petition  alleges  that  the  telephone  company  is  operating 
under  a  franchise,  ordinance  and  contract  dated  and  taking  effect 
in  the  year  1899  and  continuing  for  a  definite  period  of  twenty- 
five  years.  The  ordinance  provides  for  the  construction  and 
maintenance  of  at  least  five  miles  of  conduits  and  such  exten- 
sion of  the  conduit  system  as  might  be  required  by  the  city  after 
five  years  from  the  completion  of  the  exchange. 

Under  the  ordinance  and  contract,  the  original  telephone  com- 
pany, to  whose  rights  the  defendant  succeeds,  agreed  that  its 
charge  for  business  phones  should  not  exceed  $42  per  annum,  but 
provided  that  if  the  city  at  any  time  after  five  years  from  the 
installation  of  the  exchange  required  the  company  to  place  addi- 
tional wires  underground  that  the  charges  for  rentals  above  set 
forth  might  be  equitably  increased,  but  not  exceeding  one  dol- 
lar per  month  per  phone  in  excess  of  the  charges  above  stipulated. 

The  petition  alleges  that  the  defendant  entered  upon  and  con- 
structed its  plant  in  the  streets,  alleys  and  avenues  of  the  city 
and  has  constructed  and  now  maintains  more  than  twelve  and 
one-half  miles  of  underground  conduits  and  that  the  city  at  no 
time  required  or  demanded  that  the  telephone  company  lay  ad- 
ditional conduits  over  and  above  the  five  miles  originally  pro- 
vided for  in  the  ordinance.  The  city,  therefore,  contends  that 
the  telephone  company  has  no  authority  to  increase  its  telephone 
charges  upon  business  phones  above  the  $42  per  annum  provided 
for  in  the  ordinance. 

An  answer  was  filed  in  which  the  defendant,  among  other 
things,  admits  the  terms  and  provisions  of  the  ordinance  and 
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that  it  is  operating  under  said  ordinance.  It  admits  that  it  has 
constructed  approximately  ten  miles  of  additional  conduits, 
which  it  is  now  maintaining  as  a  part  of  its  telephone  system 
and  that  it  proposes  to  raise  the  schedule  of  rates  on  business 
phones  to  the  sum  of  $54  per  annum,  less  a  discount  of  $3  for 
payment  in  advance  and  denies  each  and  every  other  allegation. 

The  defendant  sets  out  four  additional  defenses. 

By  the  first  defense  it  is  claimed  that  the  city  of  Columbus  had 
no  legal  right  to  fix  the  telephone  rates  to  subscribers  and  that 
such  provision  in  the  ordinance  and  contract  were  without  con- 
sidenation. 

The  second  defense  alleges,  in  substance,  that  the  only  au- 
thority to  fix  telephone  rates  is  vested  in  the  Public  Utilities 
Commission,  under  Section  614-2  et  seq.  of  the  General  Code; 
that  the  telephone  company  on  the  first  day  of  January,  1917, 
filed  this  proposed  schedule  of  rates  with  the  Public  Utilities 
Commission  to  become  effective  February  1,  1917,  and  that  no 
objections,  protest  or  complaint  having  been  filed  with  the  Pub- 
lic Utilities  Commission  to  said  rates,  the  same  are  now  the  only 
lawful  rates  which  the  defendant  is  authorized  or  permitted  to 
charge. 

The  third  defense  alleges,  in  substance,  that  the  city  through 
its  duly  authorized  officers  and  agents  subsequent  to  the  passage 
of  the  franchise  ordinance,  from  time  to  time,  notified  this  de- 
fendant to  remove  its  poles  and  fixtures  from  certain  streets, 
alleys  and  public  ways  and  to  place  the  same  in  conduits  be- 
neath the  surface  of  said  streets  and  that  in  obedience  to  said 
orders  and  notices,  the  defendant  from  time  to  time  constructed 
more  than  ten  trench  miles  of  conduits  in  addition  to  the  five 
miles  originally  provided  for  in  the  ordinance  and  has  leased 
approximately  three  trench  miles  of  conduits,  in  all  of  which  it 
has  placed  and  maintained  its  telephone  wires  in  the  operation 
of  its  plant.  The  defendant,  therefore,  claims  the  right  to  in- 
crease the  charges  upon  business  phones  up  to  the  maximum  of 
$54  per  annum,  as  provided  in  the  ordinance. 

The  fourth  defense,  in  substance,  avers  that  the  telephone  plant 
in  the  city  of  Columbus  has  increased  in  cost  and  expense  far 
beyond  what  was  contemplated  by  the  parties  at  the  time  the 
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franchise  ordinance  and  contract  become  effective,  making  the 
operation  of  the  plant  under  the  franchise  rates  unprofitable 
and  causing  a  loss  to  the  company  of  substantially  $60,000  per 
annum  and  that  by  reason  of  such  unanticipated  situation,  the 
telephone  company  is  entitled  to  have  the  ordinance  rates  disre- 
garded and  equitable  rates  established  in  view  of  existing  condi- 
tions. 

The  plaintiff  demurred  separately  to  the  defense  marked  one, 
two,  three  and  four  of  the  answer  and  also  to  all  of  the  answer, 
for  the  reason  that  the  facts  stated  therein  do  not  separately  or 
jointly  constitute  a  defense. 

The  demurrer  was  presented  in  the  court  of  common  pleas. 
The  court  of  common  pleas,  in  searching  the  record,  found  that 
the  petition  was  defective  and  sustained  the  demurrer  to  the 
petition  and  dismissed  the  action.  From  this  final  judgment 
appeal  was  taken  to  this  court. 

The  case  is  submitted  here  upon  the  demurrer  to  the  answer 
and  also  upon  a  motion  for  a  temporary  injunction. 

In  support  of  the  claim  that  the  petition  is  insufficient  to  con- 
stitute a  cause  of  action,  it  is  claimed  that  the  council  of  the 
city  of  Columbus  had  no  authority  to  fix  the  rates  and  that  the 
acceptance  of  such  franchise  including  the  rates  was  not  binding 
as  a  contract  .because  there  was  no  consideration. 

It  must  be  observed  that  as  a  controlling  feature,  the  city  of 
Columbus  by  the  franchise  ordinance  in  controversy  granted  not 
only  the  right  to  maintain  an  overhead  telephone  system  but  to 
maintain  conduits  in  the  streets,  alleys  and  public  places. 

The  latter  feature,  we  think,  constitutes  such  a  grant  as  would 
afford  a  consideration  for  the  fixing  of  rates  in  the  fi^anchise 
ordinance. 

In  the  case  of  ZanesviUe  v.  The  Oas  Light  Company,  47  0.  S., 
page  1,  it  was  held  that  the  fixing  of  rates  by  a  gas  company  in 
the  franchise  ordinance  was  valid.  That  a  right  to  the  use  of 
the  streets  furnished  a  valid  consideration  for  the  agreement  of 
the  company  fixing  prices  at  which  a  commodity  was  to  be  fur- 
nished to  the  city  and  to  its  inhabitants. 

This  doctrine  was  followed  in  the  case  of  City  v.  Oas  Company, 
76  O.  S.,  page  309,  and  was  extended  so  as  to  include  a  stipu- 
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lated  sum  to  be  paid  to  the  city  as  compensation  for  the  use  of 
the  streets. 

In  the  recent  case  of  Telephone  Company  v.  City  of  Columbus, 
88  0.  S.,  466,  the  principle  of  the  gas  company  case  was  extended 
to  the  case  of  a  telephone  company  which  obtained  in  the  fran- 
cliise  the  right  to  the  use  of  the  streets  for  conduit  purposes. 

The  case  of  Farmer  v.  Telephone  Company,  72  0.  S.,  526,  is 
limited  to  the  case  of  a  telephone  company  which  obtains  its 
franchise  to  operate  merely  an  overhead  telephone  system  and 
does  not  apply  to  the  case  of  a  telephone  company  obtaining  the 
use  of  the  streets  and  alleys  for  a  conduit  system. 

The  right  of  a  municipality  to  require  a  telephone  or  other 
public  utilities  company  to  fix  rates  in  consideration  of  a  fran- 
chise to  use  the  streets,  especially  the  sub-surface,  is  amply  sus- 
tained by  the  weight  of  authority  in  other  jurisdictions.  Dillon 
Municipal  Corporations  (5th  Ed.),  page  1952;  Pond  on  Public 
Utilities,  Section  431;  McQuillan  on  Municipal  Corporations, 
Section  1741,  and  cases  cited. 

We  are  therefore  of  the  opinion  that  tinder  the  facts  stated  in 
the  petition  the  provisions  of  the  franchise  ordinance  fixing  the 
telephone  rates  is  valid  and  may  be  enforced  by  the  city  in  its 
own  behalf  and  in  the  behalf  of  the  consumers  located  within 
its  corporate  limits. 

We  therefore  proceed  to  consider  the  sufficiency  of  the  de- 
fenses numbered  one,  two,  three  and  four  of  the  answer. 

Defense  number  one  challenges  the  consideration  of  a  fran- 
chise provision  fixing  rates  upon  the  ground  that  there  is  no 
consideration.  This  proposition  has  already  been  discussed. 
That  defense,  in  our  opinion,  is  insufficient. 

Defense  number  two  relates  to  the  filing  of  the  rates  with  the 
Public  Utilities  Commission.  Upon  consideration  of  this  de- 
fense, we  have  reached  the  conclusion  that  the  Public  Utilities 
Act  does  not  apply  to  the  ordinance  under  consideration,  for 
the  reason  that  this  ordinance  grants  a  franchise  fixing  the  rates 
for  a  definite  period.  See  Section  614-19,  G.  C;  Village  of  Lex- 
ington V.  Ohio  Fuel  Supply  Co.,  24  C.C.(N.S.),  537;  Taylor  v. 
Hiles,  Receiver,  21  C.C.(N.S.),  391. 
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We  think  this  is  also  in  harmony  with  the  opinion  of  the  Su- 
preme Court  in  the  ease  of  City  of  Cincinnati  v.  Public  Utilities 
Commission,  decided  IVIlay  15,  1917. 

We  think  the  third  defense  alleging  the  extension  of  the  con- 
duit system  under  notices  and  orders  from  the  superintendent 
of  fire  and  police  telegraph  of  the  city  of  Columbus  constitutes 
a  good  defense  and,  if  true,  would  authorize  the  company  to  in- 
crease its  rates  equitably  above  the  $42  per  annum  provided  in 
the  franchise  ordinance  and  not  exceeding  $12  per  year. 

We  think  the  fourth  defense  in  relation  to  the  unanticipated 
cost  and  extension  of  the  service  is  not  a  good  defense. 

The  company  accepted  the  ordinance  and  its  right  to  maintain 
this  system  including  conduits,  is  based  thereon.  Whether  the 
company  might  under  the  situation  set  forth  in  this  defense 
surrender  its  entire  franchise  we  are  not  called  upon  to  consider, 
but  having  accepted  the  franchise  including  the  provision  as  to 
the  rates,  we  think  that  they  are  not  now  justified  in  disregard- 
ing the  provision  as  to  rates  and  retain  the  favorable  provisions 
of  the  ordinance. 

We  are  therefore  of  the  opinion  that  the  demurrer  should  be  sus- 
tained to  so  much  of  the  answer  as  is  embraced  under  numbers 
one,  two  and  four  and  overruled  as  to  so  much  of  the  answer  as 
is  embraced  under  number  three. 

In  respect  to  the  motion  for  a  temporary  injunction,  we  have 
considered  the  affidavits  filed  by  the  city  in  connection  with 
those  filed  by  the  defendant  in  the  court  below.  We  have  reached 
the  conclusion  that  the  question  as  to  whether  all  or  a  part  of 
the  extension  of  the  conduit  sylStem  over  and  above  the  five  miles 
provided  for  in  the  ordinance  was  made  by  notice  or  request  of 
the  city  is  considerably  involved,  and  we  do  not  deem  it  advisable 
to  pass  upon  this  question  of  fact  upon  these  affidavits,  but  feel 
that  as  matter  of  public  convenience  no  interference  should  be 
made  by  a  temporary  injunction  at  this  time,  but  the  case  should 
be  put  at  issue  and  finally  tried  and  determined. 

The  motion  for  a  temporary  injunction  is  therefore  overruled 
and  the  demurrer  to  the  first,  second  and  fourth  defenses  of  the 
answer  sustained  and  as  to  the  third  defense  overruled. 


108  OHIO  COURTS  OP  APPEALS. 


Lape  y.  Lape.  [28  0.CJL 


VALIDITY  OF  AN  ALLOWANCE  OW  AUNONY. 

Court  of  Appeals  for  Hamilton  County. 

Virginia  Lape  v.  Elmer  Lape, 

Decided,  January  28,  1918. 

Divorce  and  Alimony — Allowance  to  Wif&—Not  a  Charge  on  Future 
Earnings  of  the  Husband — Modification  of  Allotoance — Presumption 
as  to  Regularity  of  Proceedings. 

1.  An  allowance  of  alimony  to  a  wife  can  not  be  based  on  future  per- 

sonal earnings  or  wages  of  the  husband,  and  where  the  allowance  is 
made  in  connection  with  a  decree  for  divorce  to  the  wife  on  account 
of  the  aggression  of  her  hus-band,  it  must  be  based  on  property 
owned  by  him  at  the  time  the  decree  is  granted. 

2.  But  on  application  for  a  modification  of  an  allowance  of  alimony 

payable  in  weekly  installments,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  court  proceeded  in  accordance 
with  law  and  found  the  husband  to  be  possessed  of  property  out  of 
which  the  allowance  could  be  legally  decreed. 

3.  Section  11991,  General   Code,   authorizes  a  decree  of  alimony  in 

weekly  pajonents  of  specified  sums. 

Bolsinger,  Kuhn  &  Bolsinger,  for  plaintiff  in  error. 
Owen  N,  Kinney,  contra. 

Hamilton,  J. 

On  September  23,  1913,  plaintiff  in  error  was  granited  a  di- 
vorce from  defendant  in  error,  together  with  permanent  ali- 
mony in  the  sum  of  six  dollars  per  week,  by  the  Insolvency 
Court  of  Hamilton  County,  Ohio. 

On  June  9,  1916,  defendant  in  error,  defendant  below,  filed  a 
motion  in  that  court  to  modify  the  alimony  decree,  and  upon 
the  hearing  of  said  motion  the  court  sustained  the  same  and 
modified  the  decree  by  terminating  the  alimony. 

The  plaintiff,  plaintiff  in  error  here,  prosecutes  error  to  this 
court. 

The  only  question  urged  by  counsel  for  defendant  in  error  is : 
Can  the  trial  court,  upon  the  granting  of  a  divorce,  decree  ali- 
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mony  by  way  of  payment  of  a  specified  sum  per  week?  It  is 
not  claimed  that  the  decree  should  be  modified  on  account  of 
any  changed  conditions  justifying  same. 

In  the  instant  case  a  divorce  was  granted  Virginia  Lape  with 
a  decree  for  alimony  as  follows: 


'The  plaintiff  is  hereby  allowed  as  reasonable  permanent  ali- 
mony the  sum  of  six  ($6)  dollars  per  week  beginning  September 
13,  1913,  and  payable  on  each  Saturday  thereafter." 

It  will  be  noted  that  the  decree  did  not  provide  that  the  pay- 
ments should  be  made  *' Until  the  further. order  of  the  court," 
and  it  is  therefore  not  subject  to  modification,  if  legally  author- 
ized under  the  statute,  unless  changed  conditions  on  the  part  of 
either  or  both  of  the  parties  were  shown  to  exist  justifying  such 
modification. 

The  law  is  well  settled  that  jurisdiction  to  decree  alimony  is 
such,  and  such  only,  as  is  given  by  statute.  This  is  true  whether 
the  action  is  one  for  divorce  and  alimony,  or  for  alimony  only. 
The  power  in  the  court  to  decree- alimony  where  a  divorce  is 
granted  the  wife  for  aggression  of  the  husband,  is  provided 
for  by  Section  11990,  General  Code,  which  is  as  follows: 

'*When  a  divorce  is  granted  because  of  the  husband's  aggres- 
sion, by  force  of  the  judgment  the  wife  shall  be  restored  to  all 
her  lands,  tenements  and  hereditaments,  not  previously  disposed 
of,  and  the  husband  barred  of  all  right  of  dower  therein.  If 
she  so  desires  the  court  shall  restore  to  her  any  name  she  had 
before  such  marriage,  and  allow  such  alimony  out  of  her  hus- 
band's property  as  it  deems  reasonable,  having  due  regard  to 
property  which  came  to  him  by  marriage  and  the  value  of  his 
real  and  personal  estate  at  the  time  of  the  divorce." 

The  method  of  payment  of  ''such  alimony"  is  provided  for  by 
Section  11991,  General  Code,  as  follows: 

"Such  alimony  may  be  allowed  in  real  or  personal  property, 
or  both,  or  by  decreeing  to  her  such  sum  of  money,  payable 
either  in  gross  or  installments  as  the  court  deems  equitable.  If 
the  wife  survives  her  husband,  she  also  shall  be  entitled  to  her 
right  of  dower  in  real  estate  not  allowed  to  her  as  alimony,  of 
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which  she  was  seized  during  the  coverture,  and  in  which  she  has 
not  reliquished  her  right  of  dower." 

It  will  be  seen  from  a  plain  reading  of  Section  11990,  that 
where  a  divorce  is  granted  the  wife  on  account  of  the  aggression 
of  the  husband  alimony  can  be  allowed  only  out  of  her  hus- 
band's property  owned  by  him  at  the  time  of  the  granting  of  the 
divorce,  and  can  not  be  based  upon  future  personal  earnings  or 
future  wages.  Future  personal  earnings  or  future  wages  can 
not  be  considered  as  property,  as  was  held  in  In  re  Home  Dis- 
count Co.,  147  Fed.,  538-548.  The  fourth  paragraph  of  the 
syllabus  in  this  case  contains  the  following  language : 

*'A  bankrupt's  right  to  earn  wages  in  the  future  and  dispose 
of  the  fruits  of  his  labor  is  not  'Property'  as  that  term  is  used 
in  Bankr.  act,  July  1,  1898,  Chapt.  541,  paragraph  70,  30  Stat., 
565,  vesting  all  the  bankrupt's  property  not  exempt  in  his  trus- 
tee," etc. 

Bouvier's  Law  Dictionary  defines  ** property"  as  ''The  risrht 
and  interest  which  a  man  has  in  lands  and  chattels  to  the  ex- 
elusion  of  others." 

Also,  the  same  authority  gives: 

** Property  is  said  to  be  real  and  personal  property." 

It  is  therefore  plain  that  by  no  stretch  of  the  imagination,  nor 
by  any  strained  construction  of  the  term  "property,"  could 
it  be  claimed  that  future  personal  earnings  or  future  wages  come 
within  the  meaning  of  the  term  ''property"  as  used  in  the 
statute. 

It  is  urged  that  the  case  of  Frickel  v.  Granger,  83  0.  S.,  101, 
supports  the  proposition  that  it  is  within  the  jurisdiction  of 
the  court  to  base  a  decree  for  alimony  on  future  personal  earn- 
ings and  future  wages.  We  do  not  so  construe  that  case.  The 
first  paimgraph  of  the  syllabus  is  as  follows: 

"Alimony  is  not  due  and  payable  as  debt,  damages  or  penalty; 
but  is  an  award  by  the  court  upon  consideration  of  equity 
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and  public  policy  and  is  founded  upon  the  obligation,  which 
grows  out  of  the  marriage  relation,  that  the  husband  must  sup- 
port his  wife,  which  obligation  continues  after  legal  separation 
without  her  fault. ' ' 

This  proposition  is  entirely  reconcilable  with  the  view  that  a 
decree  for  alimony  must  be  based  on  property  owned  by  the 
husband  at  the  time  of  the  granting  of  the  divorce. 

The  court  decided  what  alimony  was,  and  why  it  was  pro- 
vided, and  finds  that  under  the  marriage  relation  there  re- 
mains an  obligation  on  the  part  of  the  husband  after  the  dissolu- 
tion of  the  marriage  contract,  which  obligation  is  to  the  effect 
that  the  wife  after  divorce  should  not  be  turned  out  into  the 
world  penniless  while  the  husband  retained  all  of  their  joint 
accumulation,  but  that  the  obligation  continued  after  legal 
separation,  to  the  extent  that  the  court  could  by  a  decree  by  way 
of  alimony  permit  the  wife  to  take  away  with  her  such  part 
of  her  husband's  property  as  the  court  might  deem  equitable 
and  proper. 

It  follows  that  a  decree  for  alimony  to  the  wife,  where  a 
divorce  is  granted  because  of  the  aggression  of  the  husband, 
must  be  based  on  property  owned  by  the  husband  at  the  time  of 
the  granting  of  the  divorce;  and  that  a  decree  for  alimony  based 
on  future  personal  earnings  or  future  wages  is  not  authorized 
under  the  statute. 

We  are  of  the  opinion  that,  having  granted  to  the  wife  a 
divorce  on  account  of  the  aggression  of  the  husband,  and  finding 
the  husband  to  have  property  out  of  which  alimony  may  be 
decreed,  the  court  under  Section  11991,  General  Code,  has  juris- 
diction to  order  such  alimony  paid  in  weekly  payments  or  other 
installments  as  it  may  deem  proper.  We  hold  that  decreeing 
a  specified  sum  to  be  paid  each  week  is  decreeing  a  sum  of  money 
within  the  meaning  of  the  statutes.  In  such  cases,  the  jurisdic- 
tion of  the  court  is  continuing  and  ambulatory  in  its  nature, 
and  a  decree  for  weekly  payments  of  a  specified  sum  is  as  ef- 
fectual as  if  a  new  decree  for  such  specified  sum  was  entered 
separately  each  week  upon  a  weekly  application  during  the  con- 
tinuance of  the  decree. 
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In  the  instant  case  the  trial  court  at  the  time  of  granting  the 
divorce  had  power  to  decree  alimony  by  way  of  payment  of  a 
specified  sum  each  week,  provided  the  court  found  the  husband 
to  be  possessed  of  property  out  of  which  the  sum  was  allowed. 
The  record  discloses  that  at  the  hearing  of  the  application  to 
modify  the  decree,  it  was  admitted  that  at  the  time  of  the  origi- 
nal hearing  of  the  case  the  husband  was  possessed  of  both  real 
and  personal  property,  but  the  record  does  not  disclose  what 
facts  with  reference  to  this  property  were  shown  to  the  trial 
court,  and  in  the  absence  of  anything  in  the  record  to  show  the 
contrary  it  will  be  presumed  that  the  court  proceeded  accord- 
ing to  law  and  found  the  husband  to  be  possessed  of  property 
out  of  which  alimony  could  be  legally  decreed. 

The  judgment  modifying  the  decree  and  discontinuing  the 
alimony  will  be  reversed  and  held  for  naught. 

Jones,  P.  J.,  and  Gorman,  J.,  concur. 
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DISTRIBUTION  OF  STATE  DEPOSIT  DIRECT  TO 
OHIO  POLICY  HOLDERS 

Court  of  Appeals  for  Franklin  County. 

P]D\VARD  C.  Turner,  Attorney-General  op  Ohio,  on  Behalf  op 

Frank  Tagg^vrt,   Superintendent  op  Insurance  op 

Ohio,   v.   The  Union   Casualty   Insurance 

Company    op    Philadelphia. 

Decided,  November  30,  1917. 

Insurance — Procedure  Where  a  Foreign  Insurance  Company  Has  Be- 
come Insolvent— State  Deposit  Distributed  Directly  to  Ohio  Policy 
Holders — Status  of  Claims  Not  Filed  Within  the  Time  Fixed — 
Recommendations  of  Administrative  OjOfidals  as  to  Statutory  Amend- 
ments Not  Conclusive  in  Determining  Legislative  Intention — Sec- 
tion 641. 

1.  The  deposit  made  by  a  foreign  insurance  company  with  the  state 

superintendent  of  insurance  as  a  prerequisite  to  doing  business  in 
Ohio  should  be  administered,  in  the  event  of  the  insolvency  of  the 
insurance  company,  by  said  superintendent  of  insurance  under 
the  direction  of  the  Ohio  court  to  Ohio  policy  holders  directly, 
instead  of  being  turned  over  to  the  legal  representatives  of  the 
insurance  company  in  the  state  of  its  domicile. 

2.  The  statutory  provision,  fixing  a  time  within  which  claims  may  be 

filed  in  such  a  case,  is  not  a  statute  of  limitations,  but  merely  fixes 
a  time  when  the  court  may  proceed  with  their  consideration  and 
distribution  of  the  fund;  and  it  is  within  the  discretion  of  the  court 
in  a  proper  case  to  open  up  a  default  and  permit  a  tardy  claimant  to 
file  his  claim  for  consideration  on  its  merits. 

3.  Recommendations    made    by    state    administrative    officials    as    to 

statutory  amendments  proposed  to  the  Legislature  are  not  con- 
clusive in  determining  the  legislative  intention  in  the  adoption  of 
such  amendments. 

Vorys,  Safer,  Seymour  &  Pease,  for  appellants. 

White,  Johnson,  Cannon  &  Neff,  W.  L.  Parmenter,  Gordon, 
Morrill  dk  Ginter,  Morton,  Irvine,  Turner  &  Blanchard,  HalfhUl, 
Quail  &  Kirk,  Aaron  A.  Ferris  and  L.  H.  Shipman,  contra. 
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KUNKLB,  J. 

The  Attorney-General  of  the  state  of  Ohio  brings  this  action 
under  Section  641,  General  Code,  for  the  purpose  of  determining 
the  rights  of  the  policy  holders  of  the  Union  Casualty  Insurance 
Company  of  Philadelphia  in  and  to  a  certain  deposit  of  $50,000 
made  by  said  company  with  the  superintendent  of  insurance  of 
the  state  of  Ohio,  as  required  by  Section  9510,  General  Code. 

It  is  conceded  that  the  said  insurance  company  is  insolvent, 
and  the  controversy  arises  between  the  receiver  appointed  in  the 
state  of  Pennsylvania,  the  domicile  of  said  company,  and  also  a 
certain  policy  holder  of  Pennsylvania,  upon  the  one  hand,  and 
upon  the  other  hand  by  various  policy  holders  of  said  insurance 
company,  residents  of  the  state  of  Ohio,  who  claim  the  said  fund 
by  virtue  of  contracts  made  within  the  state  of  Ohio. 

We  have  carefully  considered  the  very  helpful  briefs  which 
have  been  filed  by  counsel.  We  shall  not  undertake  to  discuss  in 
detail  the  authorities  and  statutes  cited  therein,  but  will  merely 
announce  the  conclusion  at  which  we  have  arrived,  after  an  ex- 
amination of  such  authorities. and  statutes. 

In  brief,  the  questions  which  are  presented  for  determination 
are: 

(1).  Has  the  insurance  commissioner  of  Pennsylvania,  act- 
ing as  receiver  of  said  company  in  the  state  of  its  domicile,  any 
right  to  the  fund  in  question  ? 

(2).  Should  the  funds  realized  from  said  deposit  of  $50,000 
be  applied  primarily  to  the  payment  of  the  liability  in  favor 
of  the  Ohio  policy  holders,  or  should  it  be  applied  to  the  pay- 
ment of  the  liability  of  all  policy  holders,  irrespective  of  where 
they  may  reside! 

The  deposit  in  question  was  required  by  Section  9510,  General 
Code,  and  the  provisions  of  said  section,  in  so  far  as  they  are 
pertinent  to  the  questions  in  issue,  are  as  follows : 

"A  company  may  be  organized  or  admitted  under  this  chapter 
to  *  *  ♦  g^uarantee  the  performance  of  contracts  other  tiian 
insurance  policies,  and  execute  and  guarantee  bonds  and  under- 
takings required  or  permitted  in  all  actions  or  proceedings,  or 
by  law  allowed ;  make  insurance  to  indemnify  employers  against 
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loss  or  damage  for  personal  injury  or  death  resulting  from  acci- 
dents to  employees  or  persons  other  than  employees  and  to  in- 
demnify persons  and  corporations  other  than  employers  against 
loss  or  damage  for  personal  injury  or  death  resulting  from  acci- 
dents to  other  persons  or  corporations.  But  a  company  of  an- 
other state,  territory,  district  or  county  admitted  to  transact 
the  business  of  indemnifying  employers  and  others,  in  addition 
to  any  other  deposit  required  by  other  laws  of  this  state,  shall 
deposit  with  the  superintendent  of  insurance  for  the  benefit  and 
security  of  all  its  policy  holders,  fifty  thousand  dollars  in  bonds 
of  the  United  States  or  of  the  state  of  Ohio,  or  of  a  county, 
township,  city  or  other  municipality  in  this  state,  which  shall  not 
be  received  by  the  superintendent  at  a  rate  above  their  par  value. 
The  securities  so  deposited  may  be  exchanged  from  time  to  time 
for  other  securities.  So  long  as'such  company  continues  solvent 
and  complies  with  the  laws  of  this  state  it  shall  be  permitted  by 
the  superintendent  to  collect  the  interest  on  such  deposits." 

Sections  641,  642  and  643,  General  Code,  define  the  proce- 
dure which  shall  be  had  in  case  of  the  insolvency  of  the  company 
making  the  deposit.    These  sections  are  as  follows : 

**  Section  641.  If  any  company,  corporation,  or  association 
required  by  law  to  make  a  deposit  with  the  superintendent  of 
insurance,  or  other  state  ofiicer,  to  secure  the  contracts  of  such 
company,  corporation  or  association,  or  for  any  other  purpose, 
fails  to  pay  any  of  its  liabilities  upon  such  contracts,  or  other 
obligations,  according  to  the  terms  thereof  after  the  liability 
thereon  has  been  determined,  or  if  such  company,  corporation, 
or  association,  having  ceased  to  do  business  within  this  state, 
leaves  unpaid  any  such  liability  or  has  become  insolvent,  the  at- 
torney-general of  the  state,  on  behalf  of  the  superintendent  of 
insurance,  or  such  other  oflScer,  and  upon  the  application  of  any 
person  entitled  to  participate  in  such  deposit,  or  the  proceeds 
arising  therefrom,  shall  commence  a  civil  action  in  the  Court 
of  Common  Pleas  of  Franklin  County,  making  the  company,  cor- 
poration, or  association,  a  party  defendant,  to  determine  the 
rights  of  all  parties  claiming  any  interest  in  such  deposit,  to 
subject  the  deposit  to  the  payment  or  satisfaction  of  all  lia- 
bilities and  to  distribute  such  fund  among  the  persons  entitled 
thereto. 

''Section  642.  Upon  the  filing  of  the  petition  in  such  case,  the 
superintendent  of  insurance,  or  other  ofiicer,  shall  cause  to  be 
published  for  six  consecutive  weeks  in  three  papers  of  general 
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circulation  within  the  state,  one  of  which  shall  be  published  at 
the  seat  of  government,  a  notice  containing  a  succinct  statement 
of  the  object  and  prayer  of  the  petition  in  such  action,  and  the 
time  within  which  persons  claiming  to  have  an  interest  in  such 
fund  shall  be  required  to  answer. 

**  Section  643.  The  clerk  of  such  court  shall  forward  a  copy 
of  such  notice  to  the  last  known  address  of  such  company,  cor- 
poration or  association.  The  code  of  civil  procedure  shall  govern 
such  proceedings  in  so  far  as  it  is  applicable,  and  upon  the  hear- 
ing of  the  cause,  such  order,  judgment  or  decree  shall  be  entered 
by  the  court  as  is  deemed  just  and  equitable." 

Section  656,  General  Code,  reads  as  follows: 

''Section  656.  When  any  insurance  company  or  corporation 
other  than  life,  which  has  made  a  deposit  with  the  superintend- 
ent of  insurance,  intends  to  discontinue  its  business  in  this 
state,  the  superintendent,  upon  application  of  such  company  or 
corporation,  shall  give  notice  at  its  expense  of  such  intention 
at  least  once  a  week  for  six  weeks  in  three  newspapers  of  general 
circulation  in  the  state.  After  such  publication,  the  superin- 
tendent shall  deliver  to  such  company  or  association  its  securi- 
ties held  by  him,  if  he  is  satisfied  by  the  afSdavits  of  the  princi- 
pal officers  of  the  company  and  on  an  examination  made  by  him 
or  by  some  competent,  disinterested  person  or  persons  appointed 
by  him,  if  he  deems  it  necessary  that  all  debts  and  liabilities 
which  are  due,  or  may  become  due,  upon  any  contract  or  agree- 
ment made  with  any  citizen  or  resident  of  the  state  of  Ohio,  are 
paid  and  extinguished." 

From  a  consideration  of  the  said  statutes  and  the  authorities, 
we  think  the  law  of  this  state  is,  that  the  said  fund  so  deposited 
should  be  administered  by  the  superintendent  of  insurance  of  this 
state,  under  the  direction  of  the  court  and  should  be  distributed 
directly  to  the  policy  holders  entitled  to  Bhare  therein. 

The  fact  that  the  fund  is  claimed  by  an  assignee  or  other 
representative  of  an  insolvent  corporation  does  not  supersede 
the  jurisdiction  of  the  court  to  order  the  distribution  made  by  the 
superintendent  of  insurance  directly  to  the  policy  holders. 

In  the  case  of  State,  ex  rel,  v.  Matthews,  64  0.  S.,  p.  419,  the 
syllabus  is  as  follows: 

''1.  Where  securities  have  been  deposited  with  the  superin- 
tendent of  insurance,  by  an  insurance  company,  to  be  held  by 
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such  superintendent  in  trust  for  the  benefit  and  protection  of,  and 
as  security  for,  the  policy  holders  of  such  company,  the  as- 
signee of  such  company,  under  our  insolvent  laws,  can  not  re- 
cover such  securities  from  such  superintendent  without  first 
showing  that  such  company  is  no  longer  liable  to  any  of  its 
policy  holders. 

**2.  It  is  the  official  duty  of  such  superintendent,  in  the 
event  that  such  company  becomes  insolvent,  to  act,  and  per- 
form his  trust,  by  distributing  the  funds  so  deposited  with  him, 
pro  rata  among  the  several  policy  holders,  and  when  their  just 
claims  shall  all  be  satisfied,  to  pay  the  balance,  if  any,  to  the 
company,  or  its  assignee  or  other  successor."  See  also  43  0. 
S.,  359. 

In  view  of  the  above  decisions,  we  are  clearly  of  the  opinion 
that,  as  previously  stated,  the  fund  in  question  should  be  ad- 
ministered in  the  present  proceedings,,  and  should  be  distributed 
directly  to  the  policy  holders  entitled  thereto,  and  that  the  same 
should  not  be  paid  to  the  representative  of  the  insurance  company 
appointed  in  the  state  of  Pennsylvania. 

In  regard  to  the  claim  of  James  L.  Stewart,  the  policy  holder 
residing  in  the  state  of  Pennsylvania,  we  are  of  opinion  that  his 
failure  to  file  his  claim  within  the  time  fixed  by  the  public  notice 
of  the  superintendent  of  insurance  does  not  bar  a  consideration 
of  the  merits  of  his  claim. 

We  think  the  provision  fixing  the  time  for  filing  claims,  merely 
fixes  a  * 'rule  day"  and  that  the  same  was  subject  to  be  opened  up, 
in  a  proper  case,  at  the  discretion  of  the  court  having  jurisdic- 
tion in  the  case,  and  under  the  rules  of  civil  procedure.  We  do 
not  think  this  provision  was  intended  as  a  statute  of  limitation, 
but  that  it  merely  fixed  a  time  when  the  court  might  proceed  to 
the  consideration  of  the  claims  and  the  distribution  of  the  fund. 

This  brings  us  to  the  question  as  to  whether  the  foreign  policy 
holder  is  entitled  to  participate  in  the  distribution  of  the  said 
fund  so  deposited. 

This  court  formerly  had  before  it  for  consideration,  in  the 
case  of  Hogan,  Atiarney-Oeneral,  v.  Empire  State  Surety  Com- 
pany, the  question  now  presented.    In  that  case  this  court  stated : 

'*It  is  evident,  however,  that  the  deposit  provided  for  in  Section 
9510  was  intended  to  be  held  for  the  benefit  of  the  policy  holders 
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whose  rights  grow  out  of  contracts  made  and  business  transacted 
in  the  state  of  Ohio. ' ' 

We  have  carefully  considered  Sections  9510,  641,  642,  643 
and  656,  General  Code,  as  they  existed  at  the  time  the  rights 
of  the  Ohio  claimants  to  this  fund  accrued,  and  have  also  ex- 
amined other  sections  of  the  statutes  in  pari  materia  with  the 
sections  above  quoted,  and  after  such  consideration,  we  can  not 
escape  the  conclusion  that  the  said  sections  of  our  code,  when 
read  together,  reflect  in  intention  upon  the  part  of  the  Legisla- 
ture to  require  said  deposit  to  be  held  for  the  primary  benefit 
of  Ohio  policy  holders.  Where  the  Legislature  provides  for  a 
deposit  as  a  condition  precedent  to  the  right  of  a  foreign  cor- 
poration to  do  business  within  the  state,  we  think  the  primary 
inference  is  that  such  deposit  was  required  for  the  purpose  of 
protecting  the  policy  holders  whose  policies  were  issued  within  the 
state,  and  in  order  to  extend  the  benefit  of  such  deposit  to  the 
general  policy  holders  of  the  company,  we  think  the  statute 
should  clearly  express  such  intention. 

It  is  urged  that  the  amendment  to  Section  9510,  General 
Code,  of  date  April  25,  1904,  striking  out  the  provisions  as 
to  the  policy  holders  residing  in  this  state  and  inserting  the  pro- 
vision **for  the  benefit  of  all  its  policy  holders,"  clearly  shows 
an  intention  upon  the  part  of  the  Legislature  to  extend  the  pro- 
tection of  the  deposit  to  all  the  policy  holders  of  the  company 
irrespective  of  the  state  wherein  such  policies  may  have  been 
issued. 

If  Section  9510,  General  Code,  was  the  only  section  to  be  con- 
sidered, then  there  would  be  much  force  in  this  contention,  but 
when  all  the  statutes  relating  to  such  deposit,  and  the  distribu- 
tion or  discontinuance  of  business  are  considered,  then  we  think 
it  does  not  appear  that  the  Legislature  intended  to  extend  the 
benefit  of  such  deposit  to  policy  holders  generally. 

Counsel  for  appellants  call  attention  to  the  recommendations 
of  certain  administrative  officers  of  the  state,  in  favor  of  the 
amendments  in  question,  to  the  various  statutes  under  consider- 
ation. We  are  of  opinion  that  such  recommendations  are  not 
conclusive,  but  that  the  real  intention  of  the  Legislature  must 
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be  deduced  from  the  various  acts  of  the  Legislature  relating  to 
the  deposit  under  consideration. 
Entertaining  these  views,  the  demurrers  should  be  sustained. 

Allbead,  J.,  and  Febnbding,  J.,  concur. 


SECONDARY  EVIDBNCE  MADE  COMPETENT  ONLY 

BY  EXIGENCY  Or  PEOOP. 

Court  of  Appeals  for  Lucas  County. 

JosiAH  B.  Habtman  v.  The  Toledo  Railways  &  Light 

Company. 

Decided,  1917. 

Evidence— Oircumatantial  Character  of  Evidence  of  Hahit — Competency 
of  Secondary  Evidence. 

EiVidence  of  the  habit  of  a  person  being  circumstantial  and  secondary 
in  character,  its  admission  is  largely  within  the  discretion  of  the 
court,  and  when  there  is  primary  evidence  of  a  fact  desired  to  be 
proven,  there  is  ordinarily  no  necessity  for  resort  to  secondary  evi- 
dence to  establish  the  fact,  and  in  the  absence  of  some  necessity 
for  the  introduction  of  such  evidence  to  meet  some  exigency  of 
proof,  it  wiU  be  rejected. 

Charles  H.  Masters  and  Kohn,  Northup  &  McMahon,  for 
plaintiff  in  error. 

Tracy,  Chapman  &  Welles,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  brought  an  action  to  recover  damages  because 
of  personal  injuries  claimed  to  have  been  sustained  through  the 
negligence  of  the  defendant.  The  jury  returned  a  verdict  in 
fevor  of  the  defendant  and  judgment  was  entered  thereon.  A 
reversal  of  this  judgment  is  asked  in  this  court  on  the  ground 
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that  certain  material  evidence  offered  on  behalf  of  the  plaintiff 
was  excluded  by  the  trial  court. 

On  November  8,  1913,  the  plaintiff  was  a  passenger  upon  one 
of  the  cars  of  the  defendant  company.  The  plaintiff  claims 
that  when  he  was  within  about  a  block  from  the  place  where  he 
desired  to  alight  he  stepped  into  the  front  vestibule  of  the  car 
preparatory  to  leaving  the  car  when  it  should  make  a  stop  at  the 
street  where  he  desired  to  get  off.  He  alleges  that  when  he  en- 
tered the  vestibule  of  the  car  the  motorman  operating  the  car, 
**  intentionally,  negligently  and  carelessly  struck  and  pushed 
him  with  great  force  so  that  he  was  violently  thrown  from  said 
car  upon  the  brick  pavement  and  while  the  car  was  still  in  mo- 
tion," and  as  a  result  thereof  he  received  the  injuries  for  which 
he  seeks  to  recover.  It  is  shown  by  the  evidence  that  the  plaint- 
iff was  formerly  an  employee  of  the  defendant  and  a  friend  of 
the  motorman  operating  the  car. 

The  plaintiff  testifies,  in  substance,  that  when  he  went  into  the 
vestibule  he  was  struck  on  the  neck  by  the  motorman  and  was 
thereby  thrown  from  the  car.  The  testimony  of  one  other  wit- 
ness was  to  the  effect  that  thereafter  she  heard  the  motorman 
say  that  he  didn't  mean  to  push  that  man  off  and  it  was  only 
an  accident  if  he  did  push  him  off.  Another  witness  testifies 
that  he  heard  the  motorman  say,  ''I  didn't  mean  to  hit  him." 
The  defendant  offered  the  evidence  of  the  motorman  who  denied 
that  he  struck,  slapped  or  pushed  the  plaintiff,  and  denied  mak- 
ing the  statements  attributed  to  him,  and  said  that  he  saw  a 
shadow  which  caused  him  to  believe  that  the  plaintiff  was  fall- 
ing, and  that  he  attempted  to  reach  him  to  prevent  the  fall  but 
was  unable  to  do  so.  The  defendant  also  offered  the  evidence  of 
several  eye-witnesses  who  testified  that  the  motorman  did  not 
slap,  strike  or  push  the  plaintiff,  but  that  the  plaintiff  evidently 
lost  his  balance  as  the  car  was  passing  through  a  curve  of  a 
switch,  and  that  as  he  began  to  fall  the  motorman  reached  out 
with  the  evident  intention  of  attempting  to  prevent  him  from 
falling. 

The  plaintiff  when  putting  in  his  evidence  in  chief  undertook 
to  prove  that  the  motorman  had  a  general  habit  of  slapping  or 
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striking  his  friends  and  acquaintances  when  speaking  to  them. 
One  witness  who  had  known  the  motorman  for  several  years  was 
asked  this  question:  **You  may  state  what  you  have  observed 
Humphries  (the  motorman)  do  while  he  was  running  the  car 
and  you  were  conductor  on  it,  in  slapping  persons  upon  the 
back  or  other  parts  of  their  person  when  speaking  to  them." 
The  objection  to  this  question  was  sustained.  Counsel  for  the 
plaintiff  stated  to  the  court  that  he  claimed  the  evidence  was 
competent  in  corroboration  of  the  act  of  the  motorman  com- 
plained of,  and  offered  to  prove  by  the  witness  and  other  wit- 
nesses that  this  motorman 's  general  habit  and  custom,  both  while 
operating  his  car  and  at  other  times  while  off  duty,  was  to  slap 
or  strike  a  man  at  times  very  hard  when  speaking  to  him.  It  is 
claimed  that  the  exclusion  of  this  evidence  was  erroneous  and 
prejudicial  to  the  rights  of  the  plaintiff. 

In  support  of  this  contention  counsel  for  plaintiff  cite  some 
language  of  the  Supreme  Court  of  Ohio  in  the  case  of  Rumbaugh 
V.  McCormick,  80  0.  S.,  211,  found  upon  page  217.  The  lan- 
guage quoted  and  said  to  be  applicable  to  this  case  consists  of 
a  quotation  from  Section  68,  Wigmore  on  Evidence,  and  is  as 
follows : 

'  *  The  character  or  disposition  of  an  animal  is  no  less  relevant 
than  that  of  a  human  being,,  as  indicating  his  probable  conduct 
on  a  particular  occasion,  and  it  is  open  to  none  of  the  objections 
of  auxiliary  policy  which  affect  the  use  of  a  party's  character. 
It  is  therefore  commonly  conceded  to  be  admissible.  The  hesi- 
tation sometimes  observed  in  the  rulings  has  been  due  to  the 
time  at  which  the  disposition  is  predicated  in  the  offer ;  but  here, 
as  with  human  character,  the  existence  of  a  trait  at  a  given  time 
is  evidence  that  it  existed  also  for  a  reasonable  time  before  and 
afterwards,  and  within  liberal  limits  should  therefore  be  re- 
ceived." 

An  examination  of  the  case  cited  discloses  that  the  Supreme 
Court  did  not  have  under  consideration  and  was  not  discussing 
the  admissibility  of  evidence  of  the  kind  and  character  sought 
to  be  introduced  by  the  plaintiff  in  this  case.  In  the  case  under 
consideration  by  the  Supreme  Court  the  plaintiff  sought  to  re- 
cover damages  inflicted  upon  a  flock  of  sheep,  alleged  to  have 
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been  oaused  by  a  dog  owned  and  harbored  by  the  defendant  who 
lived  upon  an  adjoining  farm.  It  was  there  held  competent  to 
prove  that  the  dog  had  acquired  the  habit  of  attacking  sheep, 
in  support  of  the  disputed  allegation  that  he  attacked  and  in- 
jured sheep  on  the  particular  occasion. 

It  has  become  quite  well  settled  that  in  certain  actions  evi-  - 
dence  of  character  and  disposition  is  competent,  and  this  is 
especially  true  when  applied  to  animals.  It  is  not  claimed  in 
this  case  that  the  motorman  was  of  a  violent  or  dangerous  dis- 
position or  character,  and  the  evidence  sought  to  be  introduced 
was  not  for  the  purpose  of  making  any  such  proof.  The  dis- 
tinction between  character  and  disposition  of  individuals,  and 
of  a  habit,  is  apparent  and  is  made  by  text-writers  treating  of 
the  subject  of  evidence.  The  quotation  from  Wigmore  on  Evi- 
dence,  above  mentioned,  is  from  a  paragraph  treating  of  the 
character  of  animals,  and  in  the  course  of  the  paragraph  quoted 
Mr.  Wigmore  refers  to  Section  60  of  the  same  work  which  also 
treats  of  character.  That  author's  treatment  of  the  subject  of 
habit  is  found  in  Section  92.  He  recognizes  that  under  certain 
circumstances  a  person's  habit  is  of  some  probative  value.  Two 
of  the  casess  cited  by  him  have  more  to  do  with  the  subject  of 
custom  than  of  habit.  The  other  case  cited  by  him.  State  v. 
Railroad,  52  N.  H.,  528,  532,  more  definitely  deals  with  the  ques- 
tion of  habit.  The  New  Hampshire  case  has  sometimes  been 
taken  as  the  basis  for  a  statement  that  habit  is  competent  evi- 
dence. We  call  attention,  however,  to  the  case  of  Parkinson, 
Adm'r,  v.  The  Nashua  &  Lowell  R,  R,  Co.,  61  N.  H.,  416.  The 
opinion  in  that  case  begins  with  this  statement: 

**  Although  it  is  quite  generally  held  elsewhere  in  actions  for 
negligence,  that  evidence  of  other  specific  instances  of  negligence 
on  the  part  of  either  party  is  not  competent,  because  raising  a 
collateral  issue,  yet  in  this  state  a  different  rule  prevails  and 
has  become  established  in  cases  where  the  evidence  is  conflicting; 
and  it  is  here  held  to  be  competent  to  show  that  the  party  charged 
with  negligence  had  performed  or  omitted  the  same  act  in  the 
same  way  before,  as  tending  to  show  that  he  did  or  omitted  the 
act  at  the  time  in  question,  on  the  ground  that  a  person  is  more 
likely  to  do  a  thing  in  a  particular  way,  as  he  is  in  the  habit  of 
doing  or  not  doing  it." 
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The  court  then  cites  the  52  New  Hampshire,  from  which  Mr. 
Wigmore  quotes,  together  with  other  New  Hampshire  cases.  It 
will  be  observed  that  the  Supreme  Court  of  New  Hampshire 
recognizes  that  the  rule  laid  down  in  that  state  is  not  in  ac- 
cord with  the  current  of  authority  in  this  country.  Mr.  Wig- 
more  further  states  in  Section  92  that : 

**  There  is,  however,  much  room  for  difference  of  opinion  in 
concrete  cases  owing  chiefly  to  the  indefiniteness  of  the  notion  of 
habit  or  custom.  If  we  conceive  it  as  involving  an  invariable 
regularity  of  action,  there  can  be  no  doubt  that  this  fixed  se- 
quence of  acts  tends  strongly  to  show  the  occurrence  of  a  given 
instance.  But  in  the  ordinary  affairs  of  life  a  habit  or  custom 
seldom  has  such  an  invariable  regularity.  Hence  it  is  easy  to 
see  why  in  a  given  instance  something  that  may  be  loosely  called 
habit  or  custom  should  be  rejected  because  it  may  not  in  fact 
have  sufficient  regularity  to  make  it  probable  that  it  would  be 
carried  out  in  every  instance  or  in  most  cases.  Whether  or  not 
such  sufficient  regularity  exists  must  depend  largely  on  the  cir- 
cumstances of  each  case.'' 

He  then  calls  attention  to  the  difficulties  that  arise  in  connec- 
tion with  such  evidence  because  of  its  close  relation  to  that  of 
character,  and  of  its  becoming  obnoxious  to  the  rule  against 
the  use  of  a  party's  character  in  civil  cases. 

The  entire  subject  now  under  consideration  is  learnedly  dis- 
cussed by  Mr.  Chamberlayne  in  the  Modern  Low  of  Evidence, 
Volume  4,  Chapter  46,  beginning  with  Section  3150. 

It  is  obvious  that  evidence  of  habit  is  circumstantial  and  sec- 
ondary in  character,  and  is  within  the  rule  that  its  admission 
is  largely  within  the  discretion  of  the  presiding  judge.  When 
there  is  primary  evidence  of  a  fact  desired  to  be  shown,  there  is 
ordinarily  no  necessity  for  resort  to  secondary  evidence  to  es- 
tablish that  fact.  Under  such  circumstances  the  introduction  of 
secondary  evidence  involves  the  danger  of  misleading  or  confus- 
ing the  jury  by  the  raising  of  collateral  issues.  The  trial  court 
will  consider  this  danger,  together  with  any  other  circumstances 
affecting  his  discretion,  in  passing  upon  the  admissibility  of  such 
evidence.  Chamherlayne,  Modem  Law  of  Evidence,  Volume  4, 
Sections  3154  and  3159;    6  Thompson's  Commentaries  on  the 
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Law  of  Negligence,  Section  7883.  The  introduction  of  evidence 
that  involves  collateral  issues  always  involves  the  danger  of 
trying  out  not  what  happened  on  the  particular  occasion  that  fur- 
nishes the  basis  for  the  suit,  but  what  happened  on  other  occa- 
sions. Therefore,  in  the  absence  of  some  necessity  for  the  intro- 
duction of  such  evidence,  it  will  be  rejected..  As  said  by  Mr. 
Chamberlajoie,  Section  3198: 

**In  other  words,  where  there  is  direct  evidence  to  the  same 
effect,  or  in  general  when  evidence  of  habit  is  not  required  to 
meet  some  exigency  of  proof,  the  propriety  of  rejecting  the  evi- 
dence seems  an  administrative  common-place  in  most  cases." 

• 
After  further  discussion  of  this  subject  in  the  section  last 

cited,  quotation  is  made  from  the  decision  of  the  Court  of  Ap- 
peals of  New  York  in  the  case  of  Zucker  v.  Whitridge,  205  N. 
Y.,  50.  In  that  case  evidence  of  the  habit  of  the  injured  person 
was  sought  to  be  introduced ;  but  we  are  unable  to  see  any  proper 
distinction  to  be  made  in  the  principle  governing  the  admission 
of  habit  of  the  injured  person  and  of  the  habit  of  the  defendant 
or  its  employees.  The  court  of  Appeals,  after  an  exhaustive 
review  of  the  cases  upon  the  subject  and  of  several  text  books, 
reached  the  conclusion  that  the  **  weight  of  authority  seems  to  be 
against  admitting  evidence  of  general  conduct  under  proven  cir- 
cumstances to  show  conduct  of  the  same  kind  under  similar  cir- 
cumstances on  a  particular  occasion,  when  there  were  eye-wit- 
nesses of  the  occurrence,  including  the  person  injured  if  he 
survived  the  accident."  They  expressly  declined  to  express  an 
opinion  as  to  the  competency  of  such  evidence  when  there  are 
no  eye-witnesses  of  the  event.  We  think  proper  to  quote  at 
some  length  from  the  concluding  statements  in  that  opinion : 

**A  question  of  evidence,  to  some  extent,  is  a  question  of 
sound  policy  in  the  administration  of  the  law.  Sometimes  it  is 
necessary  to  weigh  the  probative  force  of  evidence  offered,  com- 
pare it  with  the  practical  inconvenience  of  enforcing  a  rule  to 
admit  it,  and  decide  whether,  as  matter  of  good  policy  it  should 
be  admitted.  Uniform  conduct  under  the  same  circumstances 
on  many  prior  occasions  may  be  relevant  as  tending  somewhat 
to  show  like  conduct  under  like  circumstances  on  the  occasion  in 
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question.  All  relevant  evidence,  however,  is  not  competent. 
Hearsay,  although  relevant,  is  held  incompetent  from  public 
policy,  because  there  is  safer  and  better  evidence  to  establish  the 
fact.  Parol  evidence  to  vary  a  written  agreement  is  relevant 
but  incompetent,  because  sound  policy  requires  that  the  writ- 
ing should  be  presumed  to  express  the  final  agreement  of  the 
parties.  So,  assuming  the  evidence  in  question  to  be  relevant, 
I  think  it  should  be  held  incompetent  under  the  circumstances, 
because  its  probative  force  does  not  outweigh  the  inconvenience 
of  a  multitude  of  collateral  issues  not  suggested  by  the  pleadings, 
the  trial  of  which  would  take  much  time,  tend  to  create  confu- 
sion and  do  little  good.  As  was  said  by  Chief  Justice  Peters  in 
Chase  v.  Maine  Central  R.  R.  Co.  (supra):  *In  many  litiga- 
tions, tinder  such  a  test,  there  would  arise  a  wager  of  character 
which  would  as  unfairly  settle  the  dispute  as  did  formerly  the 
wager  of  battle.  The  rule  of  the  average  life  is  care,  or  else  it 
would  not  long  continue,  yet  the  average  man  is  conscious  that 
he  is  not  always  careful,  and,  hence,  habit  on  general  occasions 
is  uncertain  evidence  of  care  on  a  particular  occasion.  It  is  not 
enough  of  itself  to  establish  the  fact  sought  to  be  proved  and 
at  the  most  simply  bears  upon  the  probability.  Habit  is  an  in- 
ference from  many  acts  each  of  which  presents  an  issue  to  be 
tried  and  necessarily  involves  direct  and  naturally  invites  cross- 
examination.  The  circumstances  surrounding  each  act  present 
another  issue,  and  thus  many  collateral  issues  would  be  involved 
which  would  not  only  consume  much  time,  but  would  tend  to  dis- 
tract the  jury  and  lead  them  away  from  the  main  issue  to  be  de- 
cided. From  the  want  of  previous  notice  the  other  party  would 
not  be  prepared  to  meet  such  evidence,  and  after  all  the  testi- 
mony of  this  character  was  in  the  fact  would  remain  that,  as  no 
one  is  always  careful,  the  subject  of  inquiry,  although  careful 
on  many  occasions,  might  have  been  careless  on  the  occasion  in 
question." 

The  circuit  court  of  this  district  reached  a  similar  conclusion 
in  the  case  of  W.  &  L.  E.  R.  R.  Co,  v.  Parker,  Adm'r,  9  C.C.(N. 
S.),  28,  and  a  like  result  was  arrived  at  by  the  Circuit  Court  of 
the  Seventh  Circuit  in  Pennsylvania  Co.  v.  Trainer,  Adm'r,  12 
C.  C,  66.  See,  also,  Baltimore  &  Ohio  R.  R.  Co.  v.  Van  Horn, 
Adm%  21  C.  C,  337. 

The  bill  of  exceptions  discloses  the  evidence  of  several  eye- 
witnesses of  the  accident  to  the  plaintiff.  We  are  unable  to  say 
that  the  trial  court  was  guilty  of  any  abuse  of  discretion  in  ex- 
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eluding  the  evidence  tendered,  even  were  it  conceded  that  such 
evidence  of  habit  might  under  some  circumstances  be  admissible. 
We  are  furthermore  of  opinion  that  in  view  of  the  direct  evi- 
dence, the  probative  effect  of  such  circumstantial  evidence  of 
habit  would  not  have  been  sufficient  to  have  justified  the  jury 
in  returning  a  verdict  in  favor  of  the  plaintiff. 

After  a  careful  review  of  the  record,  and  a  somewhat  extensive 
examination  of  authorities,  we  are  unable  to  find  any  prejudicial 
error  in  the  record,  and  the  judgment  will  therefore  be  affirmed. 


VIOLATION  OF  A  PARTNERSHIP  AGREEMENT— WHEN 

NOT  ENJOINED. 

Court  of  Appeals  for  Franklin  County. 

M.  LiCHTENSTEIN  V.  MaX  SHjVEBMAN. 

Decided,  April  25,  1914. 

Windoto  Cleaning — Partnership  Agreement  for  Carrying  on  the  Busi- 
ness of — Partnership  Dissolved  and  Defendant,  Contrary  to  Agree- 
ment, Does  Some  Work  on  His  Oum  Account-— Injunction  Denied, 

Injunctioii  will  not  He  against  one  who  has  provided  himself  with  a 
bucket  and  ladder  and  Is  engaging,  without  the  assistance  of  em- 
ployees. In  the  work  of  cleaning  windows,  contrary  to  a  partnership 
agreement  theretofore  entered  Into,  where  It  does  not  appear  that 
he  has  solicited  or  proposes  to  solicit  the  work  of  any  of  the 
customers  of  the  plaintiff,  his  former  partner,  the  work  being  com- 
mon labor  and  in  no  sense  special,  unique  or  extraordinary. 

Schanfarber  &  Schanfarier,  for  plaintiff. 
Harry  Kohn,  contra. 

BiCHASDS,  J. 

Appeal  from  the  court  of  common  pleas. 
This  action  is  brought  for  the  purpose  of  enjoining  the  de- 
fendant from  engaging  in  the  window  cleaning  business  in  the 
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city  of  CoIumbuSy  and  from  soliciting  said  ibnsiness,  and  from 
doing  any  work  or  getting  any  work  done,  in  connection  with 
the  window  cleaning  or  general  cleaning  business  in  the  city 
of  Columbus. 

The  parties  hereto  entered  into  a  contract  of  partnership  on 
September  18,  1913,  for  the  purpose  of  engaging  in  the  clean- 
ing business  in  Columbus.  The  defendant  had  no  property, 
but  had  been  theretofore  engaged  in  the  work  of  cleaning 
windows  in  that  city,  while  the  plaintiff  had  capital  and  was 
engaged,  on  a  large  scale,  in  the  same  business  and  in  the  same 
city.  The  partnership  seems  not  to  have  been  very  successful, 
for  it  was  only  in  effect  a  few  weeks,  and  resulted  in  the  bring- 
ing of  this  action  in  the  common  pleas  court  on  October  31, 
1913.  The  written  contract  between  the  parties  provided  that 
in  the  event  of  a  discontinuance  of  the  agreement  or  of  the 
business,  Silverman  would  not  engage  in  the  cleaning  busi- 
ness or  in  any  competing  business  to  any  cleaning  concern 
in  which  Lichtenstein  was  interested,  for  a  period  of  three  years 
from  the  date  of  such  discontinuance,  in  the  city  of  Columbus, 
directly  or  indirectly,  either  as  owner,  employer,  employee, 
agent  or  partner. 

It  is  clear  from  the  evidence  in  this  case  tfeat  after  the  par- 
ties ceased  to  continue  in  business  as  partners,  the  defendant 
engaged  in  the  cleaning  of  windows  himself  in  a  small  way  in 
the  city  of  Columbus.  It  appears  that  his  only  outfit  was  a 
ladder  and  a  pail  and  a  chamois  skin.  This  elaborate  equip- 
ment he  carried  from  place  to  place  in  the  city  by  hand,  and 
the  motive  power  in  performing  his  labor  was  his  own  muscle. 
He  had  no  other  person  in  his  employment,  but  it  does  ap- 
pear from  the  evidence  that  on  one  occasion  he  employed  a 
man  for  a  brief  period  of  time  to  wash  certain  windows ;  that 
occasion,  however,  was  the  day  that  this  case  was  tried  in  the 
common  pleas  court,  such  trial  necessitating  the  appearance  of 
the  defendant  in  court  for  the  purpose  of  making  his  defense 
against  the  action  brought  by  this  plaintiff.  The  evidence 
shows  that  he  has  not  solicited,  and  does  not  intend  to  solicit, 
the  customers  of  the  plaintiff. 
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The  brief  of  counsel  for  plaintiff  contains  the  fallowing  state- 
ments : 

"It  is  not  the  purpose  of  this  proceeding  to  enjoin  the  de- 
fendant from  cleaning  windows.  It  is  not  the  purpose  of  this 
proceeding  to  enjoin  the  defendant  from  working  as  a  com- 
mon laborer.  This  can  not  be  done.  But  it  is  the  purpose  of 
this  proceeding  to  enjoin  the  defendant  from  carrying  on  the 
window  cleaning  business  in  a  general  way,  and  to  enjoin  the 
defendant  from  soliciting  customers  and  engaging  as  an  in- 
dependent contractor." 

The  evidence  in  this  case  would  not  justify  the  court  in 
granting  an  injunction  against  soliciting  business  from  cus- 
tomers of  the  plaintiff,  because  it  does  not  show  that  he  has  so- 
licited, or  contemplates  soliciting,  such  persons.  Neither  does  it 
show  within  any  fair  interpretation  of  the  language  of  the  con- 
tract between  the  parties,  that  he  has  engaged,  or  is  about  to 
engage,  in  the  prohibited  business  other  than  as  simply  a  com- 
mon laborer.  It  is  not  an  occupation  which  requires  any  special 
skill  or  ability,  and  the  services  are  not  of  a  unique  character 
A  court  of  equity  will  not  enjoin,  under  such  circumstances, 
the  performance  of  such  common  labor  as  the  cleaning  of 
windows. 

I  call  attention  to  Columbia  College  of  Music  and  School  of 
Dramatic  Art  v.  Tunberg,  116  Pac,  280,  where  the  rule  is  con- 
cisely announced.  See  Eureka  Laundry  Co,  v.  Long,  146  Wis., 
205,  131  N.  W.,  412;  same  case  35  L.  R.  A.  (N.S.),  119.  In  the 
last  citation  the  case  may  be  found  fully  annotated.  See  also 
Jewel  Tea  Co.  v.  Novak,  146  Wis.,  224,  131  N.  W.,  415. 

We  hold,  therefore,  that  the  petition  of  the  plaintiff  should 
be  dismissed  at  his  costs. 

KiNKADE,  J.,  and  Chittenden,  J.,  concur. 
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AUTHORITY  OF  TOWNSHIP  TRUSTEES  IN  THE  MATTER  OF 

PROVIDING  DRAINAGE  DITCHES. 

Ck>urt  of  Appeals  for  Williams  County. 

John  Raymond  et  al  v.  the  Township  Trustees  op  Millcreek 

Township,  Williams  County,  et  al. 

Decided,  October  26,  1916.' 

Ditches — Purpose  of  Enactment  of  Ditch  Laws — Provision  for  Drainage 
and  Assessment  of  Cost  in  Hands  of  Totonship  Trustees — Maj/ 
Employ  an  Engineer — Tribunals  Designated  by  the  Legislature 
Will  Not  he  Interfered  With  by  the  Courts,  Unless, 

1.  The    ditch    laws    were   enacted    for    the    purpose    of    securing    a 

systematic  and  proper  drainage  of  the  country,  and  it  was  the 
evident  intention  of  the  Legislature  that  the  work  should  be  con- 
ducted by  the  township  trustees,  with  such  engineering  aid  as  is 
necessary  to  carry  into  practical  and  successful  effect  the  project 
of  drainage  in  a  given  territory  and  to  equitably  assess  the  cost 
thereof,  and  such  trustees  are  authorized  to  employ  an  engineer  to 
supervise  and  inspect  the  construction  of  a  township  ditch,  and 
to  report  on  the  same  to  such  trustees. 

2.  The  courts  will  not  interfere  with  the  action  of  tribunals  selected 

by  the  Legislature  to  perform  certain  duties,  unless  it  is  made 
apparent  to  the  court  that  the  action  of  such  board  or  tribunal  is 
such  as  to  amount  to  fraud,  bad  faith,  or  a  gross  abuse  of  the 
^dicial  discretion  reposed  in  such  board  or  tribunal. 

Edward  Gaudern,  for  plaintiff. 
Newcomer  &  Gebhard,  contra. 

Chittenden,  J. 

Appeal  from  the  court  of  common  pleas. 

This  is  an  action  to  restrain  the  certifying  of  certain  ditch 
assessments  to  the  county  auditor  on  the  ground  that  certain 
items  included  in  the  assessments  are  excessive  and  illegal. 

The  trustees  of  Millcreek  township  located  a  township  ditch, 
with  certain  branches,  aggregating  in  length  approximately  three 
miles.  John  Mattoon  was  employed  by  the  trustees  as  the  en- 
gineer to  locate,  level  and  measure  the  course  of  the  ditch,  to 
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prepare  plans  and  specifications  therefor,  to  supervise  and  in- 
spect the  construction  of  the  ditch  and  accept  the  same  for  the 
trustees.  The  bill  of  Mr.  Mattoon  approved  by  the  township 
trustees  contained  an  item  of  forty  and  one-half  days  at  four 
dollars  per  day  for  surveying  and  leveling  and  making  a  re- 
port to  the  trustees,  amounting  to  $162,  It  is  conceded  that  this 
total  is  not  correct  for  the  reason  that  the  statute  limits  the 
amount  of  compensation  that  may  be  made  by  township  trustees 
to  engineers  engaged  in  township  ditch  work  to  four  dollars  a 
day  for  field  work  and  three  dollars  per  day  for  inside  work. 
The  evidence  in  the  case  shows  that  eleven  days  were  spent  in 
the  field  and  twenty-nine  and  one-half  days  in  the  ofSce.  There- 
fore, the  bill  should  be  corrected  in  this  respect  by  computing 
the  oflSce  work  at  three  dollars  per  day  instead  of  four  dollars 
per  day.  The  bill  also  contains  an  item  of  expense  while  en- 
gaged in  the  field  work,  of  four  dollars  and  fifty  cents.  We 
find  no  statutory  authority  for  the  allowance  of  this  item  and  it 
will,  therefore,  be  excluded. 

The  principal  item  in  controversy  is  one  of  $128  being  the 
amount  charged  by  the  engineer  for  the  supervision  of  the  con- 
struction of  thirty-two  working  sections  of  the  ditch,  allowing 
one  day  to  each  section.  It  is  earnestly  argued  that  there  is  no 
authority  whatever  for  the  allowance  of  pay  for  such  services. 
The  question  as  to  the  validity  of  the  item  must  largely  hinge 
upon  a  proper  construction  of  Section  6612,  General  Code,  which 
defines  the  duties  of  the  trustees  and  empowers  them  to  employ 
an  engineer.  So  far  as  the  section  relates  to  the  question  here 
involved,  it  reads  as  follows : 

*'The  trustees  may  employ  an  engineer  to  locate,  level  and 
measure  the  course  of  such  ditch,  and  such  other  assistance  as 
they  need." 

Some  light  is  thrown  upon  the  section  from  which  the  above 
quotation  is  taken  by  Section  6619  of  the  General  Code  which 
provides  the  fees  to  be  paid  officers  and  others  in  the  locating 
and  establishing  of  township  ditches.  This  section  provides  that 
engineers  may  be  paid  four  dollars  per  day  for  locating  and 
three  dollars  per  day  for  making  plat,  profile  and  specifications. 
It  is  to  be  observed  that  the  latter  section  provides  pay  for  the 
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making  of  a  plat,  profile  and  specifications,  although  Section 
6612  does  not  specifically  authorize  the  trustees  to  employ  an 
engineer  for  that  purpose. 

The  ditch  laws  were  enacted  for  the  purpose  of  securing  a 
systematic  and  proper  drainage  of  the  country  and  it  is  evident 
that  it  was  intended  by  the  Legislature  that  the  work  should  be 
conducted  by  the  trustees  with  such  engineering  aid  as  should 
be  necessary  to  carry  into  practical  and  successful  effect  the  pro- 
ject of  drainage  in  a  given  territory  and  equitably  assessing 
the  cost  thereof.  The  drainage  of  a  locality  is  essentially  an 
engineering  problem  and  is  so  recognized  by  the  legislative  en- 
actments. Section  6612  as  quoted  indicates  the  legislative  recog- 
nition of  this  statement  by  making  provision  for  the  employment 
of  an  engineer.  In  that  section  they  specify  the  principal 
things  to  be  done  by  the  engineer,  to-wit,  level  and  measure  the 
course  of  such  ditch,  and  it  being  a  matter  of  common  knowledge 
that  other  engineering  assistance  may  be  needed  it  is  by  that 
section  wisely  left  to  the  discretion  of  the  trustees  to  employ 
such  engineer  to  render  **such  other  assistance  as  they  need." 
The  object  to  be  attained  by  this  legislation  makes  it  manifest 
that  this  section  should  be  read  as  though  it  contained  the  word 
** render"  immediately  preceding  the  word  **such,"  so  that  the 
section  would  read: 

'*The  trustees  may  employ  and  engineer  to  locate,  level  and 
measure  the  course  of  such  ditch  and  render  such  other  assist- 
ance as  they  need. 


99 


We  can  see  no  other  construction  of  this  section  consistent 
with  the  purpose  for  which  the  section  was  enacted.  When  so 
construed  it  furnishes  ample  authority  for  the  board  of  trus- 
tees of  the  township  upon  whom  the  duty  of  providing  for  proper 
drainage  is  imposed,  to  efficiently  and  in  a  business  like  man- 
ner discharge  the  duties  thus  cast  upon  them.  This  construc- 
tion in  no  way  deprives  the  township  trustees  of  the  power  to 
employ  axemen  and  chainmen  to  assist  the  engineer.  The  power 
to  employ  such  assistants  is  clearly  implied  from  Section  6619, 
General  Code,  which  fixes  the  compensation  of  such  employees, 
and  furthermore  such  assistants  to  the  engineer  are  but  neces- 
sary incidents  to  the  work  that  he  is  employed  to  do. 
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Certainly  it  would  be  inexcusable  upon  the  part  of  the  trus- 
tees to  apportion  the  construction  of  a  ditch  and  branches 
having  a  length  of  three  miles,  and  permit  its  construction 
without  giving  it  any  supervision  or  inspection  to  know  that 
the  plans  and  specifications  had  been  complied  with.  It  would 
involve  the  independent  labor  of  many  different  people  on  the 
various  sections  and  supervision  and  inspection  of  such  work  are 
quite  necessary  in  order  that  the  completed  ditch  shall  answer 
the  purpoi^e  for  which  it  is  designed.  If  such  inspection  had 
been  made  by  the  trustees  they  would,  under  the  statute,  be 
allowed  one  dollar  and  fifty  cents  each  per  day,  or  a  total  of  four 
dollars  and  fifty  cents  per  day,  for  making  this  necessary  in- 
spection, and  it  is  self-evident,  therefore,  that  by  employing 
the  engineer  in  question,  who  is  conceded  to  be  expert  in  this 
line  of  work,  not  only  was  scientific  and  expert  inspection  and 
supervision  secured,  but  it  was  secured  at  a  less  expense  te  the 
land  owners  than  would  be  an  inspection  by  the  trustees  them- 
selves. 

The  record  further  discloses  that  all  that  was  done  in  re- 
spect to  the  hiring  of  the  engineer  was  in  the  presence  of  and  with 
the  knowledge  of  the  plaintiffs  in  this  case,  and  that  it  was 
done  without  any  protest  upon  their  part.  The  bill  for  services 
was  presented  to  the  township  trustees  and  was  approved  by 
them  at  a  meeting  at  which  the  evidence  shows  the  plaintiffs  were 
present,  and  they  interposed  no  objection  thereto.  In  view  of 
these  facts,  it  is  difficult  to  see  how  the  plaintiffs  have  the  right 
to  appear  in  a  court  of  equity  and  ask  the  extraordinary  writ 
of  injunction  to  restrain  the  certifying  of  the  bill,  at  least  in  so 
far  as  the  work  has  been  performed. 

It  is  further  claimed  that  even  if  the  services  were  such  that 
the  trustees  might  legally  pay  for  them,  they  are  excessive ;  that 
the  work  should  have  been  performed  in  much  less  time  than  that 
for  which  the  charge  is  made.  The  duty  of  determining  the  cor- 
rectness of  the  bill  is  by  law  devolved  upon  the  trustees  of  the 
township. 

The  courts  of  this  state  are  not  authorized  to,  and  ought  not, 
interfere  with  the  action  of  tribunals  selected  by  the  Legisla- 
ture to  perform  certain  duties,  unless  it  is  made  apparent  to  the 
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court  that  the  action  of  such  board  or  tribunal  is  such  as  to 
amount  to  fraud  or  bad  faith  or  a  gross  abuse  of  the  judicial 
discretion  reposed  in  such  board  or  tribunal.  This  principle 
of  law  is  so  thoroughly  established  that  it  is  unnecessary  to  cite 
authorities. 

The  petition  does  not  allege  any  bad  faith  upon  the  part 
of  the  trustees  but  only  that  they  have  been  guilty  of  gross 
negligence  in  allowing  the  bill  of  the  engineer  for  the  amount 
stated  therein.  The  burden  of  proof  is  upon  the  plaintifib  to 
show  such  an  abuse  of  discretion  as  would  justify  the  interference 
of  a  court  of  equity.  We  find  that  the  evidence  of  the  plaintiffs 
falls  very  far  short  of  establishing  any  such  state  of  facts  as 
would  justify  an  interference  on  the  part  of  this  court  with  the 
action  of  the  trustees. 

Finding,  therefore,  as  we  do,  that  there  is  statutory  authority 
for  employing  an  engineer  to  supervise  and  inspect  the  work, 
the  allowance  made  by  the  trustees  should  be  corrected  by  elimi- 
nating therefrom  the  item  of  four  dollars  and  fifty  cents  for  ex- 
panse of  the  engineer,  and  the  twenty-nine  dollars  and  fifty 
cents,  the  amount  of  the  excess  charge  for  making  plans  and 
specifications,  as  hereinbefore  stated.  The  apportionment  should 
be  modified  as  above  indicated,  and  the  defendants  will  be  en- 
joined from  certifying  anything  in  excess  of  that  amount. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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ACTION  AGAINST  AN  ADMINISTRATOR  FOR  SERVICES. 

Oonrt  of  Appeals  for  Coshocton  County. 

B.  D.  Keesey  v.  John  E.  Glass,  as  Administrator  o.  the 

Estate  of  Carrie  L.  Lahm. 

Decided,  July  2,  1917. 

Charge  of  Court — Confusion  in  Instructions  to  the  Jury  as  to  the  Na- 
ture of  the  Contract  Sued  on  Action  for  Services  Under  a  Contract 
Assumed  to  Have  Been  Implied. 

In  an  action  for  recovery  on  a  contract  for  services,  it  is  prejudicial 
error  in  charging  the  jury  to  speak  of  the  contract  as  implied,  with- 
out any  explanation  as  to  what  proof  is  required  to  establish  an 
implied  contract,  but  leaving  the  jury  to  infer  that  an  implied 
contract  could  be  established  by  the  same  evidence  as  an  express 
contract,  which  evidence  offered  showed  to  be  the  character  of  the 
contract  in  suit 

Joseph  L,  McDowell  and  W.  8.  Merrell,  for  plaintiff  in  errwr. 
F,  E.  Pomerene  and  T.  H.  Wheeler,  contra.  , 

HoucK,  J. 

Error  to  the  Court  of  Common  Pleas  of  Coshocton  County. 

Error  is  h-ere  prosecuted  to  reverse  the  judgment  of  the  com- 
mon pleas  court  in  this  case. 

The  plaintiff  brought  suit  to  recover  from  the  estate  of  Carrie 
L.  Lahm,  deceased,  the  sum  of  $4,255,  which  he  claimed  to  be 
the  reasonable  value  of  certain  work  and  services  done  and  per- 
formed by  him  for  the  said  Carrie  L.  Lahm  prior  to  her  death. 
The  services  for  which  he  seeks  to  recover  were  performed  be- 
tween the  first  day  of  March,  1911,  and  the  21st  day  of  January, 
1915,  the  answer  filed  being  in  substance  a  general  denial.  The 
cause  was  submitted  to  a  jury  upon  the  pleadings  and  the  evi- 
dence, and  the  jury  returned  a  verdict  for  the  defendant,  and 
a  judgment  being  entered  on  the  verdict,  error  is  here  prose- 
cuted praying  for  a  reversal  of  said  judgment. 

We  have  given  this  case  careful  consideration,  and  have  read 
the  bill  of  exceptions,  and  were  materially  aided  in  our  examina- 
tion of  the  record  and  the  bill  of  exceptions  by  the  very  able 
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oral  arguments  of  counsel,  as  well  as  the  written  briefs  in  the 
ease  filed  by  them. 

Plaintiff  in  error  insists  that  the  trial  judge  erred  prejudi- 
cially to  his  rights  in  the  premises  in  giving  to  the  jury  certain 
written  charges  before  argument,  as  requested  by  the  defendant. 
AVe  think  it  necessary  to  discuss  but  two  of  these  requests,  name- 
ly, Nos.  2  and  S,  which  are  as  follows: 

*'No.  2.  I  charge  you  that  this  is  a  suit  to  recover  from  the 
estate  of  defendant's  decedent  compensation  for  his  services  al- 
leged to  have  been  rendered  under  an  implied  contract.  Whether 
the  contract  is  express  or  implied,  the  meeting  of  the  minds  of 
the  parties  upon  its  terms  is  necessary  to  the  maMng  of  the  con- 
tract. If  the  minds  of  the  parties  did  not  meet  on  any  terms  of 
agreement,  there  is  no  contract. 

*'No.  3.  If  you  fiind  from  the  evidence  that  at  the  time  plaint- 
iff went  to  live  in  decedent's  home  he  did  so  under  an  agreement 
to  render  the  services  shown  by  the  evidence  to  have  been  per- 
formed by  him  for  decedent,  and  that  he  was  to  receive  as  com- 
pensation therefor  his  room  and  board,  and  with  no  provision 
for  further  or  other  compensation,  then  plaintiff  can  not  re- 
cover in  this  action,  and  your  verdict  should  be  for  the  defend- 
ant." 


When  written  requests  of  propositions  of  law  are  adied  to  be 
given  to  a  jury  before  argument  the  trial  judge  must  give  the 
same  if  they  are  sound  propositions  of  law  pertaining  to  the  issue 
or  issues  raised  by  the  pleadings  and  applicable  to  the  proven 
facts  in  the  case;  although  a  request  may  be  sound,  as  an  ab- 
stract proposition  of  law,  yet  the  trial  court  would  not  com- 
mit error  by  refusing  to  submit  it  to  the  jury,  unless  such  be 
clearly  applicable  to  the  issues  to  be  determined  and  the  facts 
in  the  case  as  established  by  the  evidence. 

The  question  then  for  our  consideration  and  judgment  is: 
Did  or  did  not  the  trial  judge  err  prejudicially  to  the  rights  of 
plaintiff  in  error  in  submitting  to  the  jury  such  requests  t  We 
must  answer  this  inquiry  in  the  affirmative,  and  having  done  so 
it  is  our  duty  to  assign  our  reasons  for  so  doing,  which  briefly 
stated  are  as  follows : 

We  think  request  No.  2  is  clearly  misleading  and  prejudicial  to 
the  rights  of  plaintiff  in  error.  In  clear  language  it  states  that 
the  services  alleged  to  have  been  rendered  by  the  plaintiff  for 
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the  defendant  were  by  reason  of  an  implied  contract,  and  then 
states, '' whether  the  contract  is  express  or  implied,  the  meeting  of 
the  minds  of  the  parties  upon  its  terms  is  necessary  to  the  mak- 
ing of  the  contract.  If  the  minds  of  the  parties  did  not  meet 
on  any  terms  of  agreement,  there  is  no  contMct." 

If  the  contract  was  an  implied  one  then  it  had  no  connection 
with  an  express  contract.  Then  why  should  any  reference  be 
made  to  an  express  contract,  if  the  plaintiff  did  not  rely  upon 
such  to  recover?  The  evidence  necessary  to  establish  an  im- 
plied contract  is  very  different  from  that  required  to  prove  an 
express  contract.  In  an  express  contract  all  the  terms  and  con- 
ditions are  exp^ressed  between  the  parties,  and  they  arrive  at 
their  agreemnt  by  words  either  oral  or  written,  while  in  an 
implied  contract  some  of  the  terms  and  conditions  are  implied 
by  law  by  the  conduct  of  the  parties.  Thus,  where  one  performs 
for  another,  with  his  knowledge,  consent  and  acquiescence,  some 
useful  or  valuable  service,  however  small  it  may  be,  that  is  com- 
monly charged  for,  and  the  same  is  accepted,  a  promise  to  pay 
what  the  same  is  reasonably  worth  is  implied.  It  will  be  observed 
that  in  the  request  now  under  consideration  there  is  no  explana- 
tion as  to  what  proof  is  necessary  to  establish  an  implied  con- 
tract, but  in  effect,  at  least,  the  language  used  would  imply  that 
the  same  proof  would  be  necessary  to  establish  an  implied  con- 
tract as  is  required  in  an  express  contract. 

As  to  request  No.  3,  we  will  say  as  to  the  real  force  and  effect 
^  of  the  language  used — if  we  are  able  to  properly  analyze  and  in- 
terpret same — that  the  contract  was  an  express  one.  Both  of 
these  requests  are  vague,  uncertain  and  indefinite,  and  we  think 
are  very  misleading  and  highly  prejudicial  to  the  substantial 
rights  of  the  plaintiff  in  error. 

If  we  apply  the  rule  of  law  as  herein  laid  down  as  a  test  to  the 
above  requests,  we  can  reach  but  one  conclusion,  and  that  is  that 
the  common  pleas  court  was  in  error  in  submitting  them  to  the 
jury. 

Finding  error  in  the  record  prejudicial  to  the  rights  of  the 
plaintiff  in  error,  the  judgment  of  the  common  pleas  court  is 
reversed  and  the  cause  remanded  to  that  court  for  a  new  trial. 
Judgment  reversed. 

Powell,  J.,  and  Shields,  J.,  concur. 
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DEFENSE  OF  JUDGMENT  IN  A  FORMER  ACTION. 

Ck>urt  of  Appeals  for  Hamilton  County. 

Prank  L.  McCord  v.  James  W.  McCord  bt  al. 

Decided,  January,  1916. 

Action  to  Estahlish  a  Trust  in  Real  Estate  by  Parol  Evidence — Defense 
of  Former  Adjudication — Matters  of  Action  and  Defense  Which 
Must  &e  Deemed  to  Have  Been  Determined  in  Former  Litigation, 

m 

Where  a  party  is  called  upon  to  make  good  his  cause  of  action  or  es- 
tablish his  defense,  he  must  do  so  by  al]  proper  means  within  his 
control,  and  all  matters  of  action  and  defense  coming  properly 
within  (the  scope  of  the  suit  or  action  will  be  put  at  rest  by  the 
final  determination  of  the  action  or  suit,  unless  excepted  by  some 
provision  of  law  or  by  the  Judgment  or  decree  itself. 

Frank  E.  Wood,  W.  A.  Hicks  and  8.  A.  Headley,  for  plaintiff. 
Boberison  &  Bv^kwalter,  contra. 

Chittenden,  J. 

Appeal  from  the  court  of  common  pleas. 

The  plaintiff  in  this  action  seeks  to  establish  by  parol  evidence 
a  trust  in  certain  real  estate  that  had  been  deeded  by  his  mother 
to  his  father,  one  of  the  defendants  herein,  by  a  deed  absolute. 
It  ig  claimed  that  this  deed  was  made  upon  consideration  that 
the  property  was  to  be  held  by  the  defendant,  James  W.  McCord, 
during  his  lifetime,  and  to  be  by  him  willed  to  his  children  and 
grandchildren,  in  certain  proportions. 

One  of  the  defenses  interposed  is  that  this  action  is  barred  by 
a  former  adjudication  between  the  parties.  This  former  suit 
between  the  parties  is  admitted,  but  it  is  claimed  that  it  does  not 
amount  to  a  bar  to  the  prosecution  of  this  action.  In  the  former 
action  the  plaintiff  herein  sought  to  have  the  same  deed  that  is 
in  question  in  this  action  set  aside,  on  the  ground  that  at  the 
time  of  its  execution  his  mother  was  mentally  incompetent  to 
execute  the  same,  and  that  its  execution  was  obtained  through 
the  undue  influence  and  coercion  of  the  grantee,  his  father.  The 
result  of  the  former  trial  was  an  adjudication  by  the  court  that 
the  gi^antor  was  of  sound  mind,  that  no  imposition  was  practiced 
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upon  her,  and  that  the  execution  of  the  deed  was  her  free  and 
voluntary  act  and  conveyed  to  the  grantee  an  estate  in  fee  simple. 
This  judgment  was  affirmed  by  the  Supreme  Court. 

Among  other  averments,  the  petition  contained  the  allegation 
that  the  mother  died  intestate  and  seized  in  fee  simple  of  the 
property.  This  was  denied  by  the  answer,  and  the  court  found, 
upon  all  the  issues  joined,  in  favor  of  the  defendant.  This  was 
a  finding  in  favor  of  the  defendant  upon  the  issue  thus  raised  as 
to  the  title  of  the  mother.  Manifestly,  if  the  mother  was  not  the 
owner  of  the  piioperty  and  the  real  estate  was  in  fact  the  property 
of  the  defendant,  then  the  conveyance  from  the  wife  to  her  hus- 
band was  only  transferring  to  him  the  property  that  belonged 
to  him.  The  petition  in  the  former  case  contained  a  prayer  for 
all  relief  that  the  plaintiff  might  be  entitled  to  in  the  premises, 
and  in  the  journal  entry  in  that  case  appears  the  following  lan- 
guage: '  .,     'j    \ 

**It  is  therefore  considered,  adjudged  and  decreed  that  the 
petition  of  the  plaintiff  be  and  the  same  is  hereby  dismissed  at 
the  costs  of  the  plaintiff,  and  that  the  plaintiff  be,  and  the  same 
is  hereby  denied  any  and  all  relief,  and  that  the  defendants  re- 
cover from  the  plaintiff  their  costs,*'  etc. 

The  only  evidence  presented  by  the  plaintiff  in  this  case  is  cer- 
tain admissions  made  by  the  defendant  in  a  deposition  taken  in 
the  former  action  and  certain  admissions  made  by  him  while 
testifying  as  a  witness  in  the  former  action.  There  is,  there- 
fore, no  evidence  presented  in  this  case  that  was  not  before  the 
court  at  the  former  trial. 

It  is  well  settled  in  this  state  that  where  a  party  is  called  upon 
to  make  good  his  cause  of  action  or  establish  his  defense,  he  must 
do  so  by  all  proper  means  within  his  control,  and  that  all  matters 
of  action  and  defense  coming  properly  within  the  scope  of  the 
suit  or  action  will  be  put  at  rest  by  the  final  determination  of 
the  action  or  suit,  unless  excepted  by  some  provision  of  law. 
Strangward  v.  American  Brass  Bedstead  Company,  82  O.  S., 
121 ;  Peterstine  v.  Thomas,  28  0.  S.,  596 ;  Covington  <&  Cincinnati 
Bridge  Company  v.  Sargent,  27  0.  S.,  233;  Rohy  v.  Ransberger, 
27  0.  S.,  674;  Weriier  v.  Cincinnati,  3  C.C.(N.S.),  276,  affirmed 
by  the  Supreme  Court  without  report. 
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The  cases  just  cited  are  to  the  effect  that  when  a  matter  is 
finally  determiiied  in  an  action  between  the  same  parties,  by  a 
competent  tribunal,  it  is  to  be  considered  at  an  end,  not  only  as 
to  what  was  determined,  but  also  as  to  every  other  question 
which  the  parties  might  have  litigated  in  the  case.  The  title 
to  this  property  was  the  subject  of  inquiry  in  the  former  action, 
and  it  was  the  duty  of  the  plaintiff  to  set  up  in  that  case  every 
claim  h6  had  that  in  any  wise  affected  the  defendant's  title, 
and  if  he  failed  to  do  so  he  could  not  thereafter  have  the  question 
litigated  in  a  subsequent  action.  We  find  that* the  former  adjudi- 
cation is  a  bar  to  the  prosecution  of  this  action. 

This  conclusion  makes  it  unnecessary  for  us  to  pass  upon  the 
other  questions  presented  in  argument. 

The  decree  will  be  in  favor  of  the  defendant,  dismissing  the 
petition  at  plaintiff's  costs. 

Richards,  J.,  and  Kinkade,  J.,  concur. 


RIGHT  or  OHIO  CREDITORS  TO  SHARE  IN  THE  STATE  DEPOSIT 

or  A  rOREIGN  INDEMNITY  COMPANY. 

Court  of  Appeals  for  FrankUn  County. 

Timothy  S.  Hogan,  Attorney-General  op  the  State  op  Ohio, 
ON  Behalp  op  the  Superintendent  op  Insurance  op  Ohio, 
Robert  M.  Small,  v.  The  Empire  State  Surety  Company, 
William  T.  Emmet,  Superintendent  op  Insurance  op  the 
State  op  New  York,  and  Frederic  G.  Dunham,  Specul 
Deputy  Supemntendent  op  Insurance  op  the  State  op 
New  York.* 

Decided,  April  1,  1916. 

Sureties — Deposit  of  Foreign  Indemnity  Company — Bubject  to  Claims 
of  Creditors  of  Contractors  Bonded  ty  Such  Companies — Regard- 
less of  Place  of  Execution  of  Either  the  Contract  or  the  Bond. 

Tlie  federal  act,  extending  the  liability  of  a  surety  company  upon  the 
bond  of  a  contractor  to  creditors  for  miaterial  and  labor  under 
his  contract,  fixes  jurisdiction  for  enforcement  of  the  rights  of 
flruch  creditors  at  the  place  where  the  contract  is  to  be  performed, 

♦For  similar  holding,  see  Hogan  v.  Empire  State  Surety  Co.,  18  N.P. 
(N.S.),380. 
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and  taken  In  connection  with  the  evident  purpose  of  Section 
9510  to  protect  rights  growing  out  of  contracts  so  covered,  the 
deposit  of  a  foreign  Indemnity  company,  made  with  the  superin- 
tendent of  insurance  as  a  condition  of  doing  business  within  this 
state,  must  be  held  to  inure  to  the  benefit  of  creditors  for  labor 
and  material  under  contracts  to  be  performed  within  this  state 
and  covered  by  a  bond  of  such  company,  notwithstanding  the  con- 
tract and  the  bond  guaranteeing  its  performance  were  executed 
outside  of  the  state. 

M.  J.  Wright  and  Booth,  Keating,  Peters  &  Pomerene,  for 
the  insurance  department  of  the  "state  of  New  York. 

Tolles,  Hogsett,  Oinn  &  Morley,  Hughes  &  Tripplehom,  Bus- 
seU  K,  Bedgood,  Cable  &  Cable,  Mackemie  <&  Weadock,  Baiph 
Mackemie,  C.  J.  Brotherton  and  Paid  T.  Landis,  for  intervenors. 

KUNBXE,  J. 

This  is  an  action  wherein  Timothy  S.  Hogan  as  Attorney- 
General  brought  suit  under  Section  641,  General  Code,  to  de- 
termine the  rights  of  all  persons  claiming  an  interest  in  and  to 
a  certain  deposit  of  $50,000  made  by  the  Empire  Stat©  Surety 
Company,  a  New  York  corporation,  with  the  superintendent  of 
insurance  of  the  state  of  Ohio,  in  order  to  obtain  the  right  to 
transact  the  business  of  indemnifying  employers  and  others  in 
the  state  of  Ohio. 

Certain  parties  intervened  claiming  to  be  creditors  of  Mark 
P.  Wells,  a  contractor  under  the  United  States  Government  for 
the  construction,  extension,  remodelling  and  repair  of  a  post 
office  building  at  Lima,  Ohio,  and  that  said  the  Empire  State 
Surety  Company  had  become  surety  for  said  Mark  P.  Wells 
upon  a  bond  given  to  the  United  States  Government  in  pur- 
suance to  an  act  of  Congress  approved  February  24,  1905,  which 
said  bond,  was  among  other  things,  conditioned  that  said  Mark 
P.  Wells  should  promptly  make  all  payments  to  persons  sup- 
plying him  with  labor  and  material  in  the  prosecution  of  the 
work  contemplated  in  said  contract. 

Some  of  the  intervening  creditors,  among  whom  was  Grainger 
&  Company,  reduced  their  claims  to  judgment  in  an  action  in 
the  United  States  District  Court,  Western  Division,  in  the  North- 
ern District  of  Ohio. 
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To  the  intervening  cross-petitions  Frank  Hasbrouck,  superin- 
tendent of  insurance  of  the  state  of  New  York,  and  Frederic  G. 
Dunham,  special  deputy  superintendent  of  insurance  of  the 
state  of  New  York,  filed  a  joint  answer  claiming  the  right  to 
receive  and  administer  the  said  fund  of  $50,000. 

Grainger  &  Company  demurred  separately  to  each  paragraph 
and  defense  of  the  joint  answer  of  said  Hasbrouck  and  Dunham. 

This  demurrer  was  sustained  by  the  lower  court.  Final  judg- 
ment was  rendered  and  thereupon  the  case  was  appealed  to  this 
court. 

We  have  carefully  considered  the  authorities  cited  in  the  very 
exhaustive  briefs  which  have  been  filed  by  counsel. 

We  shall  not  attempt  to  discuss  or  distinguish  in  detail  the 
authorities  so  cited,  but  will  merely  announce  the  conclusion  at 
which  we  have  arrived  after  a  careful  study  of  such  authorities. 

The  federal  statute  referred  to  by  counsel  extends  the  lia- 
bility of  the  surety  upon  a  contractor's  bond  to  the  payment  of 
the  claims  of  the  creditors  of  the  contractor  for  labor  and  ma- 
terial furnished  under  the  principal  contract.  In  view  of  the 
federal  statute  and  the  liability  thereby  created,  such  creditors 
of  the  principal  contractor  would  become  policy  holders  within 
the  purview  of  Section  9510,  General  Code. 

It  is  evident,  however,  that  the  deposit  provided  for  in  Sec- 
tion 9510,  General  Code,  was  intended  to  be  held  for  the  benefit 
of  the  policy  holders  whose  rights  grow  out  of  contracts  made 
and  business  transacted  within  the  state  of  Ohio. 

It  is  true  the  contract  between  Wells  and  the  United  States 
Government  for  the  improvement  of  the  post  ofiSce  building  at 
Lima  and  the  contract  of  the  Empire  Surety  Company  guaran- 
teeing the  performance  thereof  were,  according  to  the  averments 
of  the  said  answer,  executed  outside  the  state  of  Ohio. 

These  contracts  were,  however,  to  be  performed  within  the 
state  of  Ohio,  and  the  parties  contemplated  that  the  contracts 
for  labor  and  material  would  be  performed  within  the  state  of 
Ohio. 

The  federal  act  extending  liability  of  the  surety,  upon  the 
contractor's  bond,  to  the  creditors  of  the  principal  contractor 
for  material  and  labor  under  the  principal  contract  fixes  the 
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jurisdiction  over  the  enforcement  of  the  rights  of  the  creditors 
of  the  place  where  the  contract  is  to  be  performed. 

The  fact  that  the  United  States  Government  has  control  over 
the  post  ofiSce  site  in  question  by  cession  from  the  state  of  Ohio 
does  not  supercede  the  jurisdiction  of  the  state  over  the  business 
involved  in  the  performance  of  the  co-*itracts  for  labor  and 
material. 

Under  this  situation,  we  think  the  contract  of  Wells  with  the 
Empire  State  Surety  Company  should  be  regarded  as  the  tran* 
saction  of  business  in  Ohio,  and  that  the  creditors  of  Wells  grow- 
ing out  of  the  performance  of  the  contract  in  question  are  en- 
titled to  the  benefit  of  the  deposit  made  by  the  Empire  State 
Surety  Company  under  the  provisions  of  Sections  9510  and  641, 
General  Code. 

We  have  carefully  considered  all  of  the  questions  discussed  by 
counsel  for  the  insurance  department  of  the  state  of  New  York 
in  their  brief,  but  are  of  opinion  that  the  demurrer  to  the  answer 
of  Hasbrouck  and  Dunham  should  be  sustained. 

Demurrer  sustained. 


Pebnbding,  J.,  and  Allread,  J.,  concur. 


NATURE  OF  TITLE  PASSED  BY  A  WILL. 

Before  Judges  Chittenden,  Klnkead  and  Richards,  of  the  Sixth  District, 
sitting  in  place  of  the  Judges  of  the  Fifth  District. 

Court  of  Appeals  for  Knox  County. 

Robert  S.  Hull  v.  George  Willl\m  Chisholm,  and  The  Sun 
Lumber  Company  v.  George  Wu^liam  Chisholm. 

Decided,  April  14,  1917. 

Title — Determination  of,  by  Construction  of  a  Will — Title  in  Pee  Simple 
Passes — Under  a  Devise  With  Absolute  Power  of  Disposal — Limi- 
tation Over  Inconsistent  and  Without  Effect. 

Where  by  the  terms  of  a  will  a  fee  is  clearly  given,  a  limitation  over 
of  the  remainder  is  void  as  inconsistent  with  the  fee  granted. 

Edward  Kihler,  F,  O.  Levering  and  Oreer  &  Cromley,  for 
plaintiffs  in  error. 

A.  A.  Stasel,  J.  B.  Graham  and  W.  A,  Hosack,  contra. 
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Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  same  question  is  involved  in  these  two  actions.  They 
were  argued  together  and  will  be  disposed  of  together. 

The  actions  are  brought  to  recover  possession  of  specific  real 
estate,  the  title  to  which  is  determined  by  a  construction  of  the 
will  of  Sarah  Hutchinson.  Sarah  Hutchinson  died  on  October 
23,  1895,  leaving  a  last  will  and  testament  which  was  duly  pro- 
bated.    The  will  reads  as  follows : 

**In  the  name  of  the  benevolent  father  of  all: — 

**I,  Sarah  Hutchinson,  of  the  city  of  Mount  Vernon,  Ohio,  do 
make  and  publish  this  my  last  will  and  testament,  viz. : 

'*Item  1st.  I  will  that  all  my  just  debts  and  funeral  expenses 
be  first  fully  paid ;  and  if  I  have  not  erected  a  monument  for  my 
late  husband  and  mvself  I  direct  that  such  monument  be  erected 
at  a  cost  not  to  exceed  the  sum  of  two  hundred  and  fifty  dollars. 

* '  Item  2d.  I  will  and  bequeath  to  Alice  V.  Hutchinson  of  the 
City  of  ilount  Vernon  all  the  property  of  which  I  may  die  seized 
or  possessed,  both  real  and  personal,  to  her  and  her  heirs  and 
assigns  forever,  subject  to  payment  of  the  debts,  expenses  and 
cost  of  monument  mentioned  in  Item  1  above. 

* '  Item  3d.  I  will  and  direct  that  in  case  of  the  death  of  the 
said  Alice  V.  Hutchinson  without  leaving  any  child  or  children 
that  whatever  may  remain  of  the  property  willed  to  her  in  the 
2d  item  of  this  will  shall  be  equally  divided  between  my  nephews 
George  B.  Stahl  of  Mount  Vernon,  Ohio,  and  Oscar  S.  Blaney 
of  Marshalltown,  Iowa,  and  in  case  of  the  death  of  the  said 
Oscar  S.  before  the  said  Alice  V.  Hutchinson  then  the  share 
of  said  Oscar  S.  in  said  residue  shall  go  to  the  said  George  B. 
Stahl. 

**In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  22d  day  of  July,  A.  D.  1882. 

''Sabah  Hutchinson. 

**  Signed,  sealed  and  acknowledged  by  the  said  Sarah  Hutchin- 
son as  her  last  will  and  testament  in  our  presence  and  signed 
by  us  in  her  presence  and  in  the  presence  of  each  other  and 
at  her  request. 

''Wm.  McClelland, 

'*W.   C.    CULBEBTSON.'' 

Alice  V.  Hutchinson  was  the  daughter  of  a  servant  of  Mr. 
and  Mrs.  Hutchinson  and  lived  with  them  from  the  time  of 
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her  birth.  She  took  the  name  of  Hutchinson  and  was  never 
known  by  any  other  name  until  her  marriage.  After  the  death 
of  Sarah  Hutchinson,  Alice  V.  Hutchinson  was  in  possession  of 
the  real  estate  in  question  until  the  6th  day  of  June,  1904,  when 
she  sold  and  conveyed  the  property  to  one  Banner  Allen,  from 
whom  the  title  passed  through  other  parties  to  the  defendants 
in  these  actions.  Alice  V.  Hutchinson  had  no  child  or  children, 
and  died  on  the  15th  day  of  April,  1915,  without  leaving  any 
property  of  any  kind  or  nature. 

It  is  the  contention  of  the  plaintiff  that  Alice  V.  Hutchinson 
took  only  a  life  estate  in  the  property  that  remained  after  the 
payment  of  the  debts  and  funeral  expenses  of  Sarah  Hutchin- 
son land  the  erection  of  the  monument  provided  for  by  the  will. 

The  defendants  contend  that  Alice  V.  Hutchinson  took  a  title 
in  fee  simple  and  that  the  devise  of  what  remained  of  the 
property  at  the  death  of  Alice  V.  Hutchinson,  to  the  nephews 
of  Sarah  Hutchinson,  is  void. 

The  case  has  been  skillfully  argued  both  orally  and  by  brief. 
The  questions  involved  are  so  manifestly  controlled  by  judicial 
decisions  in  this  state  that  we  think  it  unnecessary  to  discuss 
the  cases  and  the  opinions  cited,  in  an  opinion  in  this  case. 

We  hold  that  Alice  V.  Hutchinson  took  a  title  in  fee  simple 
and  that  the  defendants  hold  the  property  by  a  valid  title, 
upon  authority  of  The  Widows'  Home  v.  Lippardt,  70  O.  S., 
261;  Cora  Blee  Tracy  et  al  v.  Miranda  Blee  et  al,  22  C.C.(N. 
S.),  33;  and  Steuer  v.  Steuer,  8  C.C.(N.S.),  71.  We  also  call 
attention  to  the  statement  of  the  law  as  found  in  40  Cyc,  1587. 

The  judgment  of  the  court  of  common  pleas  in  each  ease 
will  be  reversed ;  and,  inasmuch  as  the  title  to  the  property  de- 
pends upon  the  construction  of  the  will,  and  a  remanding  of 
the  case  for  new  trial  could  result  in  nothing  other  than  a 
decree  in  favor  of  the  defendants,  this  court  wiU  proceed  to 
enter  the  decree  that  should  have  been  entered  by  the  common 
pleas  court,  dismissing  the  petition  of  the  plaintiff  in  each  case, 
at  his  costs,  and  quieting  the  title  of  the  defendants  in  the  prop- 
erty in  question. 

KiNKADE,  J.,  and  Richards,  J.,  concur. 


OHIO  COURTS  OP  APPEALS.  146 

1918.]  Mahoning  County. 


UAIMUTY  or  COUNTY  FOR  DEATH  OF  ONE  KILLED 

BY  A  NOB. 

Court  of  Appeals  for  Mahoning  County. 

Irene  Davis,  as  Administratrix  op  Robert  Davis,  De- 
ceased, V.  THE  Board  op  Commissioners  op  Ma- 
honing County,  Ohio,  et  al. 

Decided,  September  28,  1^17. 

Mohs — Statutory  Remedy  for  Violence — County  Not  lAahle,  When — 
Section  6283,  General  Code,  Construed. 

In  an  action  to  recover  damages  against  a  county  under  favor  of  Sec- 
tion 6283,  General  Code,  for  the  death  or  Injury  of  a  person  by  a 
mob,  it  must  appear  from  the  evidence  that  death  or  the  injury 
was  inflicted  by  the  mob  while  attempting  to  lynch  another  person, 
and  such  person  must  at  the  time  be  the  definite  object  of  the  mob's 
violence.  The  phrase  "another  person"  can  not  be  construed  to 
mean  "no  one  in  particular"  but  a  person  certain  and  definite. 

Franklin  B.  Powers,  for  plaintiff  in  error. 
J.  P.  Huxley,  Prosecuting  Attorney,  and  H,  H.  Hull,  Assist- 
ant Prosecuting  Attorney,  contra. 

Farr,  J. 

This  is  an  error  proceeding  prosecuted  in  this  court  to  re- 
verse a  judgment  of  the  court  of  common  pleas  of  this  county. 
The  parties  sustain  the  same  relation  here  which  they  sustained 
in  the  court  below. 

On  the  18th  day  of  January,  A.  D.  1916,  the  plaintiff  in  error 
began  an  action  in  the  lower  court  seeking  to  recover  against 
the  county  of  Mahoning  for  the  death  of  her  decedent  on  or 
about  the  7th  day  of  January  in  said  year,  A.  D.  1916,  which 
it  is  claimed  resulted  from  a  bullet  wound  or  injury  received 
on  said  date,  while  decedent  was  in  the  employ  of  the  Pittsburg 
&  Lake  Erie  Railroad  Company,  and  while  walking  along  its 
tracks  adjacent  to  Broad  street  in  the  municipality  of  East 
Youngstovm,  this  county. 
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The  petition  among  other  things  avers  that  at  and  immedi- 
ately prior  to  the  hour  of  midnight  on  said  date  there  was  a 
coUeetion  of  people  upon  and  near  to  said  Broad  street,  in  and 
near  to  the  business  district  of  said  village,  assembled  for  an 
unlawful  purpose  and  intending  to  do  damage  and  serious  in- 
jury to  divers  persons  and  pretending  to  exercise  correctional 
power  over  divers  persons  by  violence  and  without  authority 
of  law,  and  that  said  assemblage  of  people  were  intending  to 
and  did  cause  damages  to  buildings  and  the  contents  thereof, 
within  the  business  district  of  said  village  and  to  do  violence 
to  the  owners  of  said  buildings,  also  to  the  police  officers  and 
divers  good  citizens  of  said  village  and  to  do  or  cause  damage 
to  the  buildings,  properties  and  bridge  of  the  Youngstown  Sheet 
&  Tube  Company,  and  to  exercise  correctional  power  over  the 
servants,  agents  and  employees  of  said  company,  and  were  act- 
ing with  reckless  and  lawless  disregard  for  the  safety  and  law- 
ful rights  of  any  and  all  persons ;  that  her  decedent  while  about 
the  performance  of  his  duties  as  a  car  repairer  and  while  walk- 
ing along  the  tracks  of  said  railroad  company,  adjacent  to  said 
Broad  street  as  aforesaid,  suffered  a  bullet  wound  by  the  act 
or  acts  of  such  collection  of  persons,  acting  as  aforesaid,  from 
which  he  soon  thereafter  died,  and  by  reason  of  which  plaintiff 
claims  damages  against  said  county  of  Mahoning  in  the  gum 
of  five  thousand  dollars. 

To  said  petition  an  answer  was  filed,  admitting  the  immaterial 
allegations  thereof  and  denying  each  and  every  other  averment, 
and  charging  that  decedent's  death  was  brought  about  as  the 
direct  and  proximate  result  of  his  own  willful,  negligent  and 
criminal  conduct,  and  that  decedent  took  an  active  part  in  the 
criminal  and  riotous  conduct  of  said  collection  or  assemblage  of 
people  and  that  while  so  engaged  he  was  shot  and  his  life 
thereby  taken,  and  if  not  so  taken,  that  it  was  taken  at  the  hands 
of  those  who  were  lawfully  attempting  to  quell  said  riot  and  to 
bring  the  persons  so  collected  for  riotous  and  criminal  purposes 
to  order  and  justice. 

Trial  was  had  in  the  court  below,  in  which  a  verdict  was  di- 
rected for  defendants,  upon  which  judgment  was  entered  and 
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from  which  error  is  prosecuted  in  this  court.  The  action  below 
was  brought  under  favor  of  Sections  6278  to  6289,  General 
Code,  inclusive. 

The  record  discloses  that  in  the  evening  of  said  7th  day  of 
January,  A.  D.  1916,  a  collection  of  people  had  assembled  in 
said  Broad  street  of  said  village  of  East  Youngstown  and  were 
rioting  by  looting  and  burning  buildings  and  discharging  firearms 
promiscuously;  there  was  also  rioting  and  lawlessness  in  other 
parts  of  said  village  which  continued  at  intervals  throughout 
the  night.  At  about  midnight  an  armed  party  of  some  fifteen 
persons  approached  Broad  street  from  a  westerly  direction  and 
they  were  also  discharging  firearms  somewhat  promiscuously. 
At  or  near  that  time  the  fire  by  the  rioters  or  mob  at  Broad 
street  became  more  rapid,  then  lessened  somewhat.  It  was  about 
this  time  that  said  decedent  Davis  was  walking  along  said  rail- 
road tracks  adjacent  to  said  Broad  street.  Three  persons,  Mike 
Cushner,  Joseph  Danko  and  Joseph  Cramer,  were  likewise  walk- 
ing along  said  tracks  and  about  ten  feet  behind  Davis  when  he 
suddenly  fell  to  the  ground,  and  when  they  approached  and 
raised  him  up  he  said  that  he  was  shot.  They  then  placed  him 
aboard  an  engine  which  conveyed  him  to  the  hospital  where  he 
later  died.  The  record  does  not  disclose  who  fired  said  shot 
nor  from  what  direction  it  came;  nor  does  it  disclose  that  at 
the  time  the  wound  was  received  that  said  mob  or  party  approach- 
ing from  the  west  and  who  were  also  discharging  firearms  had 
any  particular  person  or  persons  in  view  or  as  the  object  of  their 
lawlessness.  The  record  does  disclose,  however,  by  the  testi- 
mony of  Mr.  Voltz,  that  near  five  o'clock  in  the  evening  rioters 
were  shooting  at  the  bridge  of  said  Youngstown  Sheet  &  Tube 
Company  and  that  men  employed  by  said  company  were  on 
said  bridge  at  the  time.  This  is  practically  the  only  testimony 
as  to  any  definite  object  of  the  mob's  violence. 

It  is  urged,  however,  that  liability  attached  as  against  said 
comity  by  provision  of  the  above  sections,  6278  to  6289,  General 
Code,  and  especially  Section  6281,  which  provides  that  a  per- 
son assaulted  and  lynched  by  a  mob  may  recover  from  the  county 
ic  which  such  assault  is  made,  etc.,  and  it  is  conceded  that  the 
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action  below  rests  largely  within  the  authority  vouchsafed  by 
Section  6283,  which  reads  as  follows: 

**Sec.  6283.  A  person  suffering  death  or  injury  from  a  mob 
attempting  to  lynch  another  person  shall  come  within  the  pro- 
visions of  this  chapter.  He  or  his  legal  representatives  shall 
have  a  like  right  of  action  as  one  purposely  injured  or  killed 
by  such  mob.*' 

And  it  is  further  urged  that  in  construing  the  above  section 
it  is  necessary  to  read  in  connection  therewith  Section  6278, 
General  Code,  which  provides  as  follows : 

'*Sec.  6278.  A  collection  of  people  assembled  for  an  unlawful 
purpose  and  intending  to  do  damage  or  injury  to  any  one,  or 
pretending  to  exercise  correctional  power  over  other  persons 
by  violence  and  without  authority  of  law,  shall  be  deemed  a 
*mob'  for  the  purpose  of  this  chafpter.  An  act  of  violence  by 
a  mob  upon  the  body  of  any  person  shall  constitute  a  'lynching* 
within  the  meaning  of  this  chapter." 

The  issue  raised  here  is,  therefore,  can  recovery  be  had  asrainst 
the  county  for  the  death  of  Davis  by  virtue  of  the  foregoing 
sections,  when  at  the  moment  the  fatal  wound  was  received  the 
firing  by  the  mob  at  Broad  street,  as  well  as  by  the  party  ap- 
proaching from  a  westerly  direction,  was  desultory  and  without 
any  definite  aim  or  object,  so  far  as  the  record  discloses,  and  in 
the  absence  of  any  positive  testimony  as  to  the  course  of  the 
shot  or  the  direction  from  whence  it  came?  Two  words  are 
defined  in  the  above  Section  6278,  namely,  **mob"  and  ''lynch- 
ing," and  it  was  evidently  not  the  legislative  intent  to  permit 
the  common  law  definitions  to  control.  There  is,  therefore,  no 
question  in  the  instant  case  but  that  a  "mob"  had  assembled; 
but  was  there  a  "lynching,"  was  Davis  lynched?  That  is  the 
real  issue  here.  Lynching  is  defined  in  said  Section  6278  as 
follows:  "An  act  of  violence  by  a  mob  upon  the  body  of  any 
person  shall  constitute  a  'lynching'  within  the  meaning  of  this 
chapter.** 

Three  things  are,  therefore,  necessary  to  constitute  such  lynch- 
ing, A  mob,  a  person,  and  an  act  of  violence  upon  the  body  of 
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that  person  by  such  mob,  and  whenever  the  act  of  violence  is 
visited  upon  the  body  of  any  person,  then  it  must  be  said  that 
such  mob  has  a  definite  fixed  purpose  as  to  such  person ;  that  is, 
it  purposes  to  do  the  violent  act  and  the  person  upon  whom  it 
is  visited  is  the  objective  of  the  act.  Such  is  clearly  the  legis- 
lative intent  and  as  further  indicated  in  Section  6283  as  fol- 
lows: 

**  A  person  sufiFering  death  or  injury  from  a  mob  attempting  to 
lynch  another  person  shall  come  within  the  provisions  of  this 
chapter. ' ' 

An  ** attempt"  is  the  eflfort  or  endeavor  to  carry  into  execu- 
tion a  previously  conceived  plan  or  purpose;  therefore  th^ 
phrase  ** another  person"  can  not  mean  **no  one  in  particular," 
or  ''everybody  in  general,"  but  must  be  the  subjecj;  of  the  plan, 
the  object  of  the  purpose,  and  such  was  the  legislative  intent. 
Said  act,  though  liberal  in  its  terms,  was  never  intended  to 
provide  compensation  for  the  indiscriminate,  lawless,  predatory 
acts  of  a  riotous  mob  genei«tlly  but  not  definitely  on  mischief 
bent,  but  to  provide  a  remedy  for  damages  suffered  from  definite, 
specific  acts,  and  such  is  the  reasonable  import  of  the  language 
used  and  easily  deducible  therefrom ;  and  it  is  the  ordinary  and 
reasonable  meaning  which  must  control  in  its  construction.  Con- 
rad V.  Davies,  And.,  14  C.C.(N.S.),  477;  Dorgan  v.  Columbus 
et  al,  12  Dec,  128 ;  Oas  &  Water  Compam/y  v.  Elyria,  57  0.  S., 
383. 

Attention  is  .called  to  the  case  of  Caldwell  v.  Commissioners 
of  Cuyahoga  County ,  62  O.  S.,  318,  which  it  is  urged  is  helpful 
in  the  instant  case,  but  which  is  found  not  well  in  point,  as  it 
determines  principally  a  constitutional  question.  A  very  well 
considered  case,  however,  and  one  regarded  as  worthy  of  notice 
here  is  that  of  Gray  v.  Oihson  et  al,  12  N.P.(N.S.),  673,  the 
first  section  of  the  syllabus  of  which  reads  as  follows : 

**The  statutory  provision  for  recovery  of  damages  by  per- 
sons who  have  suffered  at  the  hands  of  a  mob  is  limited  to  in- 
juries, whether  fatal  or  otherwise,  suffered  from  a  mob  attempt- 
ing to  lynch  another,  and  does  not  embrace  injuries  resulting 
from  violence  ty  a  mob  having  no  intent  or  purpose  to  lynch. ' ' 
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The  foregoing  is  well  in  point  and  involves  the  construction  of 
some  of  the  sections  of  the  Qeneral  Code. involved  here. 

In  the  case  at  bar  there  is  no  definite  proof  of  the  source  from 
which  the  fatal  shot  came,  or  that  at  the  time  Davis  fell  mor- 
tally wounded  the  mob  had  any  object  or  aim  except  to  burn, 
pillage  and  shoot  aimlessly  in  its  drunken  frenzy,  and  for  this 
reason  the  plaintiff  failed  to  maintain  the  action. 

Therefore,  in  view  of  all  the  foregoing  it  must  be  held  that 
the  court  below  properly  arrested  the  case  from  the  considera- 
tion of  the  jury,  and  the  judgment  is  aflfirmed. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 


DAMAGES  FOR  MISTAKE  IN  THE  TRANSMISSION 

OF  A  MESSAGE. 

Court  of  Appeals  for  Allen  County. 

The  Judges  of  the  Sixth  District  sitting  in  place  of  the  Judges 

of  the  Third  District. 

The  Postal  Telegraph-Cable  Company  v.  J.  A.  Jones. 

Decided,  March  16,  1917. 

Telegraph  and  Telephone — Validity  of  Limitation  of  Amount  of  Re- 
covery for  Mistake  in  Transmission  of  a  Message — Rule  of  the 
Federal  Courts,  Excluding  LiabilUy  Except  for^  Gross  Negligence 
— Controls  Where  the  Business  Was  Interstate. 

1.  The  validity  of  a  limitation  on  the  amount  of  recovery  for  mistake 

in  the  transmission  of  an  Interstate  telegraphic  message  is  to  be  de- 
termined by  the  federal  law,  and  by  that  law  a  printed  provision 
on  the  back  of  the  blank,  known  to  the  sender,  limiting  the  amount 
of  recovery  for  mistake  In  the  transmission  of  an  unreported  night 
lettergram  to  the  amount  received  for  sending  the  same,  is  rea- 
sonable and  valid,  and  the  company  is  not  liable  beyond  such 
amount  in  the  absence  of  willful  misconduct  or  gross  negligence. 

2.  BiVidence  which  shows  a  mere  mistake  in  transmitting  a  message 

quoting  the  price  of  onions,  whereby  the  word  "one"  is  substituted 
for  the  word  "two"  does  not  show  willful  misconduct  or  gross 
negligence. 
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Mackenzie  &  Weadock,  for  plaintiflE  in  error. 
Hughes  &  Tripplehom,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

Suit  was  brought  in  the  court  of  common  pleas  by  Jones  to 
recover  damages  of  the  Postal  Telegraph-Cable  Company  in  the 
amount  of  $240,  arising  from  an  error  in  the  transmission  of  a 
telegraphic  night  letter  message.  The  trial  resulted  in  a  verdict 
and  judgment  in  the  sum  of  $75,  and  to  reverse  this  judgment 
this  proceeding  in  error  is  brought. 

Jones  was  dealing  in  onions  at  McGuffey,  Ohio,  and  desired  to 
quote  A  price  on  same  to  Weinberg  Brothers  at  Oalesburg,  Illi- 
nois, and  in  order  to  accomplish  this  purpose  he  telephoned  the 
operator  of  the  defendant  company  at  lima  and  dictated  to 
him  the  message  that  he  wished  to  have  sent.  That  message  as 
dictated  over  the  telephone  reads  as  follows : 

''McGuppBY,  Omo,  8-31-13. 

**  Weinberg  Bros., 
*'Galesburg,  Ills. 
*'OflPer  car  white  onions  two  twenty-five  cwt.  sea  grass  bags  de- 
livered quick  shipment  subject  prior  sale. 

''J.  A.  Jones." 

The  message  as  delivered  to  Weinberg  Brothers  in  Galesburg, 
Illinois,  stated  the  price  at  one  twenty-five  per  hundredweight 
instead  of  two  twenty-five  per  hundredweight  as  stated  in  the 
original  message. 

The  message  was  accepted  at  the  office  of  the  defendant  com- 
pany in  LimA  at  night  as  a  night  lettergram  and  was  not  re- 
peated nor  was  it  ashed  to  be  repeated.  The  blank  on  which  it 
was  written  by  the  operator  at  Lima  contains  a  request  that 
the  same  should  be  sent  as  a  night  lettergram  without  repeating, 
and  subject  to  the  conditions  printed  on  the  back  which  are 
stated  to  be  agreed  to.  On  the  back  of  the  blank  among  other 
conditions  is  found  the  following: 

''1.  The  company  shall  not  be  liable  for  mistakes  or  delays  in 
the  transmission  or  delivery,  or  for  non-delivery  of  any  unre- 
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peated  night  lettergram  beyond  the  amount  received  for  sending 
the  same ;  nor  for  mistakes  or  delays  in  the  transmission  or  de- 
livery, or  for  non-delivery,  of  any  repeated  night  lettergram  be- 
yond fifty  times  the  sum  received  for  sending  the  same,  unless 
specially  valued  and  insured." 


The  plaintiff  testified  on  the  trial  of  the  ease  that  he  ex- 
pected this  message  to  be  sent  as  a  night  lettergram  on  the  regular 
blank  used  for  that  purpose  by  the  company,  and  that  he  was 
familiar  with  the  methods  of  doing  that  business  as  he  had  been 
a  frequent  patron  of  the  company  and  had  himself  been  a  tele- 
graph operator  for  the  period  of  seventeen  years.  He  must, 
under  these  circumstances,  be  held  to  have  had  full  knowledge 
of  the  terms  and  conditions  contained  on  the  blanks  used  by  the 
company  for  the  transmission  of  night  lettergrams  and  to  have 
assented  thereto. 

Contention,  however,  is  made  by  counsel  for  Mr.  Jones  that 
this  condition  is  invalid,  and  the  principal  question  is  whether 
that  is  to  be  determined  by  the  state  or  by  the  federal  law.  Of 
course,  if  the  terms  and  conditions  are  valid  and  binding,  the 
amount  of  recovery  could  be  only  the  sum  paid  for  the  trans- 
mission of  the  message,  which  was  fifty  cents.  In  furtherance 
of  the  enforcement  of  that  limitation  counsel  for  the  company 
asked  the  trial  judge  to  charge  the  jury  before  argument  the 
following  proposition: 

*'Oentlemen  of  the  jury,  if  you  find  from  the  evidence  that  J. 
A.  Jones  sent  defendant's  Exhibit  *J'  to  Weinberg  Brothers 
from  Lima,  Ohio,  to  Galesburg,  Illinois,  or  caused  the  same  to 
be  signed  for  him  and  sent  for  him,  I  charge  you  as  a  matter  of 
the  law  that  the  defendant  is  not  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  non-delivery  of  any  un- 
repeated  night  lettergram  beyond  the  amount  received  by  de- 
fendant for  sending  the  same." 

The  court  refused  to  give  this  instruction  to  the  jury. 

Section  1  of  the  Interstate  Commerce  Act,  as  amended  June 
18,  1910,  provides  that  the  act  shall  apply  to  telegraph,  tele- 
phone and  cable  companies  (whether  wire  or  wireless),  engaged 
in  sending  messages  from  one  state,  territory  or  district  of  the 
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United  States  to  any  other  state,  territory  or  district  of  the 
United  States  or  to  any  foreign  country.  This  act  further  pro- 
vides for  reasonable  charges  for  such  services  and  authorizes 
classification  of  such  messages.  We  have  no  doubt  that  Con- 
gress by  enacting  this  statute  has  asserted  complete  control  over 
the  transmission  and  delivery  of  interstate  messages,  and  Con- 
gress having  so  occupied  this  field  brought  the  interstate  busi- 
ness of  such  companies  within  the  jurisdiction  of  the  federal 
courts  and  left  no  room  for  the  control  of  that  business  by  the 
separate  states.  The  entire  field  of  the  business  of  interstate 
messages  is  brought  fully  within  the  control  of  the  federal  law 
and  is  to  be  determined  thereby  as  much  as  the  liability  of  a 
railroad  when  one  of  its  employees  is  injured,  where  the  com- 
pany and  the  employee  are  both  engaged  in  interstate  commerce 
in  transacting  the  business  in  which  the  employee  is  injured. 
In  determining,  therefore,  whether  the  limitation  of  liability 
contained  on  the  form  of  night  lettergram  used  by  the  com- 
pany is  valid  we  must  look  to  the  holdings  of  the  federal  courts 
on  that  subject. 

The  matter  was  fully  considered  by  the  Supreme  Court  of  the 
United  States  in  Primrose  v.  Western  Vmon  Telegraph  Co.,  154 
U.  S.,  1,  where  a  stipulation  contained  on  the  message,  that  the 
company  should  not  be  liable  for  mistakes  in  the  transmission  or 
delivery  of  the  message,  beyond  the  sum  received  for  sending  it, 
unless  the  sender  should  order  the  message  to  be  repeated  and 
pay  half  that  sum  in  addition,  was  held  to  be  reasonable  and 
valid.  It  is  true  that  the  message  which  was  transmitted  in 
that  case  was  written  in  cipher  and  that  the  company  was  not 
advised  of  the  import  thereof,  and  some  stress  is  laid  on  this 
fact  in  the  course  of  the  opinion.  But  it  is  also  true  that  the 
opinion  of  the  court  delivered  by  Mr.  Justice  Gray  relies  very 
largely  on  cases  where  the  messages  transmitted  were  not  in 
cipher  and  where  the  courts  had  reached  in  such  case  a  con- 
clusion that  the  limitation  was  valid. 

The  case  was  cited  with  approval  in  Western  Union  Telegraph 
Co,  V.  James,  162  U.  S.,  663.  It  is  also  cited  in  Box  v.  Postal 
TeUgraph-Cable  Co.,  91  C.  C.  A.,  174;   and  in  this  latter  case 
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the  circuit  court  of  appeals  states  that  the  Primrose  case  settles 
the  validity  and  binding  effect  of  the  rule  in  question  and  is  an 
answer  to  all  authorities  which  hold  that  the  limitation  is  void 
as  against  public  policy. 

Among  the  authorities  relief  upon  'by  the  Supreme  Court  of 
the  United  States  in  the  Primrose  case  cited  supra,  are  decisions 
of  the  Court  of  Appeals  of  New  York.  Since  that  decision  the 
New  York  courts  have  had  the  question  before  them  in  various 
forms,  one  of  the  latest  cases  being  Weld  et  al  v.  Postal  Tele- 
graph-Cable Compwny,  199  N.  Y.,  88,  in  which  the  court  say  that 
the  trial  court  properly  charged  the  jury  that  the  conditions 
printed  on  the  blank  or  form  upon  which  the  message  was  sent 
were  binding  upon  the  plaintiffs  and  absolved  the  defendant  from 
liability  for  damages  unless  they  were  occasioned  by  the  de- 
fendant's gross  negligence. 

Following,  therefore,  the  holdings  of  the  federal  courts  and 
the  state  authorities  approved  by  the  federal  courts,  we  reach  the 
conclusion  that  the  limitation  of  liability  contained  on  the  print- 
ed form  of  the  night  letter  used  in  transmitting  the  message 
is  valid  and  binding,  and  that  the  extent  of  liability  therefore  is 
the  amount  paid  for  the  transmission  of  the  message.  The  trial 
court  should  have  given  to  the  jury  in  charge  the  instruction 
which  was  requested. 

The  rule  of  the  federal  courts  excludes  liability  except  in 
cases  of  gross  negligence  or  willful  misconduct  on  the  part  of  the 
company.  The  only  error  in  transmitting  the  message  was  in 
substituting  the  word  **one''  for  the  word  **two,''  and  that  alone 
does  not  tend  to  show  either  gross  negligence  or  willful  miscon- 
duct upon  the  part  of  the  company.  See  Halstead  ei  al  v.  Postal 
Telegraph-Cable  Co.,  193  N.  Y.,  293,  19  L.  R.  A.  (N.  S.),  1021; 
Wheelock  v.  Postal  Telegraph-Cable  Co.,  197  Mass.,  119. 

That  the  authorities  are  utterly  irreconcilable  is  clearly  shown 
in  37  Cyc,  1684,  where  they  are  collected.  This  condition  of  the 
authorities  makes  it  absolutely  necessary  in  deciding  a  case  of 
this  character  to  determine  whether  the  same  is  controlled  by  the 
federal  or  state  authorities.  The  message  being  an  interstate  one 
is  clearly  controlled  by  the  federal  law. 
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It  follows  that  the  judgment  for  seventy-five  dollars  rendered 
in  favor  of  the  plaintiff  below  should  be  modified ;  and  it  is  the 
order  of  the  court  that  the  same  be  modified  by  reducing  it  to 
fifty  cents,  and  as  so  modified  it  will  be  affirmed;  each  party 
to  pay  his  own  costs. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


SUrPICIENCY  OF  PROCEEDINGS  ESTABLISHING  «*DRY'* 
TERRITORY  IN  A  RESIDENCE  DISTRICT. 

Court  of  Appeals  for  Fairfield  County. 

William  RpER,  Jr.,  v.  H.  F.  Eepass,  Mayor  op 
THE  City  op  Lancaster.* 

Decided,  October  31,  1917. 

Intoxicating  Liquors — Proceedings  Making  Territory  ''Dry**  Under  the 
Jones  Local  Option  Law — Requirement  as  to  Attaching  Maps  to  Pe- 
titions— Including  of  Small  Strip  Outside  of  Corporation  Treated  as 
a  Mistake — Exempted  Blocks — Registered  Voters  Are  Qualified 
Signers  of  Petitions— Sections  6067-8-9. 

1.  The  provisions  of  the  local  option  law,  that  maps  shall  be  attached 

to  petitions  for  establishment  of  a  district  in  which  the  sale  of 
intoxicating  loquor  is  prohibited,  has  been  complied  with  where  a 
second  blank  form  was  attached  for  additional  names,  instead  of 
placing  them  on  a  blank  piece  of  paper  and  attaching  that  to 
the  petition,  no  showing  having  been  made  of  fraud  or  that  any 
resident  of  the  proposed  district  was  misled  thereby. 

2.  The  requirement  that  the  territory  included  in  such  a  district  be 

within  the  corporate  limits  is  not  satisfied,  where  a  railway  track 
is  made  one  of  the  boundary  lines  and  a  strip  of  land  forty  feet 
in  width,  forming  part  of  the  railway  right-of-way  and  lying  be- 
tween the  track  and  the  municipal  boundary  line,  is  thus  included 
in  the  proposed  district;  but  the  inclusion  of  such  a  strip  may 
be  treated  by  a  court  as  a  mistake  and  the  description  ordered 
modified  by  striking  out  the  territory  thus  wrongly  embraced  in 
the  district  as  described  in  the  petition. 


«Motlon  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  January  22,  1918. 
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3.  A  showing  that  those  signing  the  petition  are  registered  electors 
sufficiently  establishes  their  qualification  in  that  behalf. 

C.  W.  McCleery,  for  plaintiff  in  error. 

J.  A.  White,  J.  W.  Deffenbaugh  and  Ben  B.  Dolson,  contra. 

HouoK,  J. 

The  proceeding  before  us  for  review  is  one  in  error  in  which 
it  is  sought  to  reverse  a  judgment  entered  by  Hon.  John  G^ 
Reeves,  Judge  of  the  Common  Pleas  Court  of  Fairfield  County, 
Ohio,  in  which  the  court  on  a  petition  filed  under  favor  of  what 
is  known  as  the  "Jones  residence  local  option  law,"  ordered 
and  directed  that  the  prayer  of  the  petitioners  be  granted,  pro- 
hibiting the  sale  of  intoxicating  liquors  as  a  beverage  in  the  resi- 
dence district  described  in  said  petition,  in  the  city  of  Lancas- 
ter, Ohio. 

The  errors  relied  upon  by  counsel  for  plaintiff  in  error  are : 
first,  that  maps  were  not  attached  to  the  petitions,  as  required 
by  law ;  second,  that  there  is  a  defect  in  the  description  of  the 
territory  sought  to  be  made  dry,  because  it  includes  a  strip  of 
land  about  forty  feet  wide  and  eleven  hundred  feet  in  length 
on  the  southern  boundary  line  of  the  proposed  dry  district  or 
territory  that  is  without  the  corporate  limits  of  the  city  of  Lan- 
caster; third,  that  the  district  contains  an  exempted  business 
block ;  fourth,  that  the  required  number  of  qualified  electors  did 
not  sign  the  petitions. . 

Counsel  for  plaintiff  in  error  urges  that  there  were  nine  peti- 
tions, executed  in  the  usual  form,  and  but  five  maps,  and  there- 
fore Section  6146  of  the  General  Code  was  not  complied  with. 
Said  section  reads: 

**A11  petitions  for  signatures,  under  the  next  six  preceding 
sections,  shall  have  a  map  or  drawing  attached,  showing  the 
outlines  of  the  district,  and  location  of  all  saloons  within  the 
district  proposed." 

Upon  an  examination  of  the  petitions  and  maps,  we  find  that 
all  of  the  petitions  are  in  the  usual  printed  form,  and  that 
four  of  the  maps  have  attached  to  them  two  petitions  each,  and 
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one  of  the  maps  has  one  petition.  All  are  securely  fastened 
hy  hooks  or  fasteners. 

No  complaint  is  made  as  to  the  one  petition  and  one  map, 
but  it  is  insisted  upon  that  beoause  one  map  in  four  instances 
is  attached  to  two  petitions,  such  is  not  a  compliance  with 
the  above  statute.  The  same  names  do  not  appear  on  the  second 
blank  form  of  petition  as  on  the  first,  and  we  do  not  see  how  any 
one  could  be  prejudiced  by  this  because  for  convenience  a  sec- 
ond blank  form  petition  was  used  instead  of  inserting  a  blank 
piece  of  paper  for  signatures.  The  second  blank  form  was  no 
doubt  used  for  convenience,  and  in  the  absence  of  a  showing  of 
fraud,  or  that  any  qualified  elector  or  resident  of  the  district 
was  misled  thereby,  or  in  some  way  prejudiced,  we  do  not 
tliink  that  the  plaintiff  in  error  has  any  just  cause  of  complaint 
in  this  regard. 

Plaintiff  in  error  insists  that  the  petitions  and  maps  upon 
their  face  show  that  there  is  an  entire  failure  to  properly  and 
legally  describe  a  municipal  district.  It  is  claimed  that  the  de- 
scription includes  a  part  of  Berne  township,  without  the  cor- 
porate limits  of  Lancaster ;  that  the  south  boundary  line  of  the 
district  is  the  north  line  of  the  C,  A.  &  C.  Railway,  which  in- 
cludes a  strip  of  land  eleven  hundred  feet  in  length  and  forty 
feet  in  width,  outside  of  the  south  boundary  line  of  the  corpora- 
tion limits  of  the  city  of  Lancaster.  Section  6068,  General 
Code,  reads: 

*'The  phrase,  *  residence  district,'  as  used  in  this  chapter,  and 
in  the  penal  statutes  of  this  state,  means  a  clearly  described, 
contiguous  compact  section  or  territory  in  a  municipal  corpora- 
tion, bounded  by  street,  corporation,  or  other  well  recognized 
lines  or  boundaries,  and  containing  not  less  than  three  hundred 
qualified  electors,  nor  more  than  five  thousand  qualified  elec- 
tors/* 

An  examination  of  the  language  used  in  the  above  statute 
can  lead  us  to  but  one  termination,  and  that  is  that  a  "residence 
district"  must  be  clearly  described,  and  that  the  territory  there- 
in must  be  a  compact  section  or  part  of  a  municipal  corpora- 
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tion,  etc.  The  territory  can  not  legally  embrace  any  territory 
outside  of  the  corporate  limits. 

The  territory  in  dispute  is  conceded  to  be  the  right-of-way  of 
the  C,  A.  &  C.  Bailway  Company;  that  no  one  lives  upon  it; 
that  no  one  residing  therein  signed  the  petitions,  or  either  of 
them,  and  no  one  having  lany  interest  in  said  disputed  territolry  is 
claiming  to  be  prejudiced  by  this  proceeding. 

How  could  any  one  be  prejudiced  thereby,  whether  he  lived 
within  the  boundaries  of  the  parcel  of  land  in  question  or  in  the 
corporate  limits  of  Lancaster? 

The  only  power  and  authority  given  to  the  residents  of  a 
municipality  under  the  Jones  law  for  local  option  residence 
districts  is  contained  in  Section  6140,  General  Code.  This  stat- 
ute applies  to  municipalities  alone,  and  no  jurisdiction  is  given 
them  outside  of  such  municipal  corporations. 

How  can  it  with  any  force  <be  urged  that  when  the  petition^ 
and  maps  now  under  consideration  were  drawn  that  it  was  in- 
tended that  the  disputed  territory  should  be  included  t  To  us 
it  seems  clear  that  it  was  included  by  mistake,  because  an  exam- 
ination of  the  Jones  law  plainly  indicates  that  no  territory  can 
be  legally  included  outside  of  the  municipality.  We  hold  the 
rule  to  be,  as  applied  to  the  facts  in  this  case,  where  outside 
territory  is  included,  that  all  such  territory  so  included  in  the 
description  of  the  district  lying  outside  of  the  corporate  limits 
of  the  city  of  Lancaster,  Ohio,  should  be  excluded,  but  that  fact 
does  not  within  itself  invalidate  the  district  lying  and  being 
within  the  corporate  limits. 

Then  let  us  inquire,  who  can  be  prejudiced  if  the  territory 
which  has  been  included  by  mistake,  and  over  which  the  munici- 
pality of  Lancaster  has  no  jurisdiction,  is  excluded  1  We  are  of 
the  opinion  that  no  one  will  suffer  injury  or  prejudice  thereby, 
and  that  the  purpose  and  intent  of  all  parties  in  interest  will  be 
fully  carried  out,  and,  further,  that  the  legislative  intent  of  the 
provisions  of  Section  6068  will  in  no  wise  be  violated.  We  be- 
lieve that  any  other  or  different  application  of  the  provisions 
of  this  statute  to  the  conceded  facts  in  this  case  would  be  a 
strained  one,  and  entirely  out  of  tune  with  the  well  known  rule 
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as  applied  to  the  construction  of  and  application  of  statutory 
law. 

Coming  now  to  the  next  ground  of  alleged  error:  does  the 
district  contain  an  exempted  block?  An  examination  of  the 
bill  of  exceptions  discloses  that  the  block  in  question  is  a  vacant 
tract  of  land,  and  if  it  is  used  for  any  purpose  at  this  time  it 
is  for  farming,  which  fact  was  conceded  by  counsel  for  plaintiff 
in  error  in  oral  argument.  With  this  fact  before  us,  we  are 
inclined  to  believe  that  it  will  not  now  be  urged  that  this  al- 
leged error  is  well  taken. 

The  fourth  and  last  error  relied  upon  is  as  to  whether  or  not 
the  required  number  of  qualified  electors  signed  said  petitions, 
and  whether  or  not  the  evidence  offered  establishes  the  fact  that 
they  were  qualified  as  required  by  Section  6067,  General  Code. 

Learned  counsel  for  the  plaintiff  in  error  maintains  that 
"proving  a  petitioner  was  registered  in  a  certain  precinct  does 
not  show  that  he  is  a  citizen  or  entitled  to  vote.  If  it  did,  all 
that  a  man  would  have  to  do  would  be  to  get  registered,  and 
thereby  prove  his  qualification  or  right  to  vote.  The  adjective 
'registered'  does  not  take  away  any  of  the  qualifications  neces- 
sary to  be  shown  to  prove  that  he  is  a  voter ;  it  only  adds  another 
and  further  requisite  to  be  proven;  he  must  still  be  a  voter, 
whether  registered  or  not,  and  this  can  not  be  done  without  show- 
ing that  he  is  a  citizen  of  the  United  States,  in  addition  to  the 
other  qualifications  mentioned."  We  are  not  in  accord  with 
this  claim  of  counsel,  and  can  not  and  do  not  subscribe  to  it, 
because  it 'is  too  narrow  a  construction  placed  upon  Section 
6067,  General  Code. 

The  Legislature,  in  enacting  this  section,  saw  fit  to  define 
therein  ''qualified  elector,"  and  in  order  to  make  it  clear,  defi- 
nite and  certain  as  to  meaning,  and  make  a  definition  for  the 
phrase  "qualified  elector,"  as  used  in  said  statute  with  refer- 
ence to  petitions  in  a  residence  district  of  a  municipal  corpora- 
tion, defines  the  same  to  be,  "a  registered  male  voter  in  a  mu- 
nicipal corporation  which  has  registration,  or  a  male  voter  en- 
titled to  register  therein,  or  a  male  voter  of  a  municipal  corpora- 
tion which  does  not  have  registration,  provided  that  in  each  case 
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such  qualified  elector  has  been  a  bona  fide  resident  of  such  resi- 
dence district  for  four  months  before  the  filing  of  the  petition 
upon  which  his  name*  appears. " 

It  is  therefore  apparent  that  in  the  enactment  of  this  statute 
the  Legislature  has  settled  some  things  which  might  otherwise 
be  diflScult  of  proof.  This  section  clearly  iand  specifically  defines 
who  is  a  qualified  elector.  The  statute  is  in  no  wise  ambiguous. 
It  was  the  purpose  and  intent  of  the  Legislature  to  so  define 
"qualified  elector,"  which  it  did  by  language  clear,  plain  and 
definite,  and  which  needs  no  interpretation. 

The  record  in  this  case  shows  that  more  than  the  requisite 
number  of  petitioners  was  obtained,  and  Ihat  they  were  qualified 
electors  of  the  district,  as  required  by  law. 

It  is  not  our  purpose  or  intention  to  discuss  the  questions  in- 
volved in  this  case  at  further  length,  except  to  say  that  it  is 
not  within  the  domain,  nor  is  it  the  duty  of  a  reviewing  court  to 
reverse  a  judgment  of  a  lower  court  for  mere  technical  reasons, 
but  a  reversal  must  be  based  upon  errors  which  are  apparent 
upon  an  examination  of  the  record  and  found  to  be  clearly  preju- 
dicial to  the  right  or  rights  of  those  complaining;  and  after  a 
careful  examination  of  the  evidence  in  this  case,  as  presented  in 
the  bill  of  exceptions,  and  from  the  entire  record  before  us  a  ma- 
jority of  the  court  holds  that  there  are  not  such  errors  in  the 
record  affecting  the  substantial  rights  of  the  plaintiff  in  error 
as  would  warrant  a  reviewing  court  in  reversing  the  judgment 
of  the  common  pleas  court  in  this  case.  But  we  do  find,  however, 
on  the  conceded  facts  in  the  case  as  disclosed  by  the  record, 
that  the  judgment  entered  below  should  be  modified  by  striking 
out  of  or  amending  the  description  of  the  territory  described  in 
the  petitions,  by  excluding  therefrom  all  that  part  of  the  terri- 
tory included  therein  lying  and  being  outside  of  the  corporate 
limits  of  the  city  of  Lancaster. 

Judgment  affirmed  as  modified. 

Powell,  J.,  concurs;  Shields,  J.,  dissents. 
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LIMITED  CHARACTER  OF  THE  rORD  MOTOR 

COMPANY  AGENCIES. 

Court  of  Appeals  for  Adams  County. 

W.  H.  Orebaugh  v.  W.  C.  Neu. 

Decided,  January  24,  1917. 

Agency — Character  of  the  Contracts — Between  the  Ford  Motor  Com- 
pany and  Its  Agents — Title  Passes  Directly  from  the  Company  to 
the  Purchaser — Validity  of  the  Contract — Damages  for  Violation  of 
Its  Terms  hy  One  Acting  with  Knowledge. 

The  Ford  Motor  Company,  in  its  limited  agency  contract,  withholds 
the  title  to  the  machine  in  itself  and  the  agent  has  the  right  only 
to  solicit  purchasers  and  no  right  to  give  complete  title  to  the 
purchaser  except  by  bill  of  sale  signed  by  the  Ford  Motor  Com- 
pany, and  its  sales  are  made  through  its  own  agents  under  the 
contract,  and  it  is  protected  in  so  directly  selling  by  its  patents, 
and  its  contract  is  not  monopolistic,  in  restraint  of  trade,  or  in 
violation  of  the  Sherman  anti-trust  law,  or  against  public  policy. 

The  plaintiflf  in  error  filed  his  amended  petition  in  the  court 
of  common  pleas,  alleging  that  on  the  3d  day  of  October,  1913, 
and  for  a  long  time  prior  thereto,  the  Ford  Motor  Company,  a 
corporation  duly  incorporated  under  the  laws  of  the  state  of 
Michigan  and  having  its  place  of  business  in  the  city  of  De- 
troit, in  the  state  of  Michigan,  was  engaged  in  the  manufacture 
and  sale  of  a  certain  line  of  automobiles  and  automobile  acces- 
sories, known  as  Ford  automobile,  of  which  it  was  the  sole  man- 
ufacturer ;  that  they  were  manufactured  under  letters  patent  of 
the  United  States,  of  which  the  Ford  Motor  Company  was  the 
sole  and  exclusive  owner.  On  said  3d  day  of  October,  1913,  the 
plaintiff  made  application  to  the  said  Ford  Motor  Company  to 
•be  its  agent  in  the  following  territory,  viz.,  Winchester,  Ohio, 
and  Adams  county,  all  in  the  state  of  Ohio,  and  said  Ford  Motor 
Company  accepted  said  application  and  entered  into  a  written 
contract.    Then  follows  a  copy  of  the  contract. 

On  the  9th  day  of  March,  1914,  the  plaintiflf  and  defendant, 
having  full  notice  and  knowledge  of  the  existence,  terms,  provi- 
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sioDs  and  conditions  of  said  contract  of  plaintiff  with  said  Ford 
Motor  Company,  entered  into  a  partnership  in  the  business  of 
selling  automobiles.  Said  partnership  took  over  and  assumed 
all  the  rights,  powers  and  privileges  contained  in  said  contract 
between  plaintiff  and  said  Ford  Motor  Company,  and  prior  to 
said  9th  day  of  March,  1914,  plaintiff  and  defendant,  as  such 
partners,  ordered  and  requested  a  consignment  to  plaintiff  from 
said  Ford  Motor  Company  under  said  contract  between  plaintiff 
and  said  Ford  Motor  Company  of  a  large  number  of  said  Ford 
automobiles,  to  be  sold  under  the  provisions  of  said  contract. 
That  plaintiff  and  defendant,  as  such  partners,  advanced  to  said 
Ford  Motor  Company  eighty-five  per  cent,  of  the  full  advertised 
list  price  of  the  consignment.  That  said  cars  so  ordered  were 
duly  shipped  by  the  Ford  Motor  Company. 

On  the  9th  day  of  March,  1914,  while  plaintiff  and  defendant, 
as  such  partners,  had  in  their  possession  a  large  number  of  such 
cars  belonging  to  said  Ford  Motor  Company,  they  dissolved  said 
partnership. and  entered  into  a  contract  of  dissolution.  Part  of 
said  contract  is  as  follows : 

<<•  •  •  w.  c.  Neu  is  to  have  as  his  share  in  the  division 
of  the  property  eleven  new  motor  cars  in  good  condition;  Ore- 
baugh  is  to  have  all  the  balance  of  the  machines,    •    •    •" 


Also  the  following: 

**The  said  W.  C.  Neu  is  to  sell  all  his  cars  in  accordance  with 
the  terms  of  the  contract  between  the  Ford  Motor  Company  and 
W.  H.  Orebaugh  and  the  said  W.  H.  Orebaugh  agrees  to  sell 
on  the  same  conditions,  and  neither  of  them  is  to  interfere  with 
the  other's  sales." 

Plaintiff  says  that  the  defendant,  in  violation  of  said  written 
agreement  of  defendant  with  plaintiff,  and  with  full  knowledge 
of  said  contract  between  plaintiff  and  the  Ford  Motor  Company,* 
between  the  9th  day  of  March,  1914,  and  the  30th  day  of  Sep- 
tember, 1914,  and  while  both  contracts  were  in  full  force  and 
effect,  which  defendant  well  knew,  sold  a  large  number  of  said 
Ford  motor  cars  so  received  by  defendant  under  his  written 
agreement  with  plaintiff,  to-wit:  six  of  said  new  Ford  motor 
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cars,  outside  of  the  specified  territory  mentioned  in  said  con- 
tract of  limited  agency  between  this  plaintiff  and  the  said  Ford 
Motor  Company,  by  knowingly  selling  the  same  to  persons  who 
are,  and  then  were,  residents  of  Scioto  county,  Ohio.  Thereupon 
said  Ford  Motor  Company,  through  one  W.  J.  Friel,  its  limited 
agent  in  said  Scioto  county,  Ohio,  called  upon  the  plaintiff,  and 
plaintiff  under  his  said  contract  with  the  said  Ford  Motor  Com- 
pany was  compelled  to,  and  did,  pay  at  the  order  of  the  Ford 
Motor  Company  to  its  limited  agent  at  Portsmouth,  Ohio,  the 
sum  of  $400  damages  by  reason  of  such  sale  so  made  by  defend- 
ant in  violation  of  said  contract  between  plaintiff  and  defendant. 

Wherefore,  plaintiff  claims  a  judgment  against  the  defendant 
for  the  sum  of  $400. 

To  this  amended  petition  the  defendant  filed  a  general  de- 
murrer on  the  ground  of  insufficiency. 

Blair  &  Kimble,  for  plaintiff  in  error. 
Joseph  W.  Bagby  and  C,  E.  Roebuck,  contra. 

Walters,  J. 

The  question  raised  is,  whether  or  not  the  contract  between 
Orebaugh  and  the  Ford  Motor  Company  is  against  public  policy, 
monopolistic  in*  its  tendencies,  and  in  violation  of  the  Sherman 
anti-trust  law. 

The  former  contract  of  the  Ford  Motor  Company  was  under 
consideration  and  an  opinion  rendered  by  Judge  Hollister,  of 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  Western  Division,  in  cause  No.  2174,  Ford  Motor 
Company  v.  The  Union  Motor  Sales  Company  et  al,  and  Judge 
Hollister  held  in  the  opinion  in  that  case  that  the  contract  of 
the  Ford  Motor  Company  then  existing  and  under  considera- 
tion by  the  court  was  monopolistic,  against  public  policy,  and 
came  within  the  provisions  of  the  Sherman  anti-trust  law. 

Whether  or  not  the  contract  now  under  consideration  (or 
the  contract  under  consideration  by  Judge  Hollister)  is  a  con- 
tract which  the  Ford  Motor  Company  had  no  right  to  make  with 
its  agents  depends  upon  whether  or  not  the  contract  provides 
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for  the  sale  of  the  machines  to  the  agents — ^whether  or  not  the 
title  to  the  machines  vest  in  the  agent. 

After  the  said  decision  the  attorneys  for  the  Ford  Motor  Com- 
pany drew  up  another  contract,  which  they  attempted  to  take 
out  of  the  provisions  of  the  decision  of  Judge  Hollister.  As  to 
whether  or  not  they  have  done  so,  is  the  principal  question  in 
this  case. 

Judge  Hollister  held  that  a  patentee,  when  he  sold  his  ma- 
chines to  a  vendee  and  received  the  full  purchase  price  therefor 
as  such  patentee  and  manufacturer,  could  not  dictate  the  price 
at  which  his  agent  or  vendee  should  sell  the  article.  That  under 
the  patent  laws  of  the  United  States  when  a  man  received  a 
patent  the  object  is  to  give  him  a  monopoly  and  he  may  manu- 
facture and  sell  direct  for  such  price  as  he  may  fix,  and  he  is 
protected  by  the  law  and  his  patents,  but  when  he  sells  to  an 
agent  or  other  person  and  received  the  full  price  he  asks  for  the 
article  and  all  he  expects  to  receive  he  can  not  say  to  the  vendee 
or  agent  that  he  must  sell  it  for  a  certain  price.  That  is  the 
extent  of  the  protection  afforded  him  by  the  patent  laws  of  the 
United  States. 

Mr.  Orebaugh 's  contract  was  under  the  new  form  of  contract 
provided  by  the  Ford  Motor  Company,  and  if  its  terms  with- 
holds the  title  in  the  Ford  Motor  Company,  and  the  agent  has 
the  right  only  to  solicit  purchasers  for  the  Ford  Motor  Company, 
and  has  no  right  to  give  complete  title  to  the  purchaser  except 
by  bill  of  sale  signed  by  the  Ford  Motor  Company,  it  seems  to 
us  the  Ford  Motor  Company  is  selling  the  machine  direct  through 
its  agent,  and  that  Orebaugh  was  simply  a  soliciting  agent  for 
the  Ford  Motor  Company,  and  that  no  title  passed  when  Ore- 
baugh secured  a  purchaser  for.  one  of  the  machines  until  the 
Ford  Motor  Company  executed  a  bill  of  sale. 

Now  let  us  examine  some  of  the  provisions  of  this  new  con- 
tract. 

The  preamble  states: 

'*  Whereas  the  second  party  has  applied  to  the  first  party 
to  be  the  agent  in  certain  territory  hereinafter  described,  for 
the  sale  of  said  Ford  automobiles  and  parts,  and  the  first  party 
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is  willing  to  appoint  second  party,  with  certain  limited  author- 
ity and  upon  the  following  terms  and  conditions  only:" 

Condition  No.  1  is  as  follows: 

**That  first  party  hereby  appoints  the  second  party  its  'Lim- 
ited Agent/  with  certain  authority  as  herein  expressly  stated 
only,  for  the  purpose  of  negotiating  sales  of  first  party's  prod- 
ucts to  users  only  in  the  methods  and  upon  the  terms  and  within 
the  territory  herein  specifically  set  forth." 

Condition  No.  2  is  as  follows : 

**That  second  party  shall  have  no  authority  or  power  or  duty 
whatsoever  except  as  herein  expressly  conferred." 

Condition  No.  3  is  as  follows: 

**That  first  party  will  consign  its  Ford  automobiles  to  second 
party  to  be  sold  to  users  only,  and  not  for  re-sale,  upon  bills 
of  sale  to  be  executed  by  the  first  party  only,  as  hereinafter 
provided." 

Condition  No.  6  states: 

** Second  party  shall  arrange  for  sales  of  Ford  automobiles." 
•     •    • 

And  in  condition  No.  7  we  find  the  term: 
Second  party  shall  arrange  all  sales."    •    •    • 

Condition  No.  9  provides: 


(< 


*  *  The  first  party  may  change  the  list  price  of  any  of  its  prod- 
ucts at  any  time  it  may  choose."      •    •    • 

Condition  No.  10  sets  forth  the  second  party's  lien,  stating 
that  he  shall  advance  in  cash  85%  of  the  full  list  price  of  cars 
at  the  time  of  the  consignment,  and  in  condition  No.  11  the 
word  ''consignment"  is  also  used. 

Condition  No.  13  is  as  follows: 

"First  party  shall  retain  all  and  complete  title  to  each  auto- 
mobile until  actual  bill  of  sale,  signed  and  executed  by  first 
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party,  or  one  of  its  factory  branch  managers,  has  been  delivered 
to  the  vendee,  who  shall  be  only  a  user;  that  is,  one  who  has 
purchased  for  immediate  use  and  not  for  re-sale  the  Ford  auto- 
mobile, at  full  advertised  list  price,  plus  freight  and  delivery 
charges,  and  without  rebate,  donation  or  drawback  of  any  char- 
acter whatsoever.  And  any  attempt  to  sell  or  dispose  of  or  de- 
liver any  Ford  automobile  at  less  than  such  price  shall  be  utterly 
void  and  shall  pass  no  title  whatsoever." 

Condition  No.  14  specifically  gives  the  second  party  a  lien 
on  each  Ford  automobile  consigned  to  him  for  the  85%  advanced 
by  him  on  the  sale.  The  consignee  or  limited  agent  could  have 
no  lien  upon  his  own  property. 

Condition  No.  15  states: 

<<•  •  •  second  party  will  make  no  arrangements  for  the 
sale  of  a  Fora  automobile  without  taking  such  written  signed 
order."    •    •    • 

Condition  No.  17  states: 

''The  dealings  of  the  second  party  with  a  proposed  purchaser 
of  an  automobile  or  the  taking  of  a  signed  order  blank  as  here- 
in required  or  a  deposit  or  both,  shall  not  constitute  a  sale,  nor 
shallfirst  party  be  bound  to  accept  such  order."    •    •    • 

Condition  No.  19  states: 

''Second  party  shall  have  no  authority  to  make  any  war- 
ranty whatsoever  of  Ford  automobiles."    •    •    • 

Warranty  is  an  incident  of  ownership. 
Condition  No.  21  provides: 

"In  case  of  damages  to  automobiles  by  carriers  in  transit 

to  second  party  collection  from  the  carrier  shall  be  made  in  the 

name  of  the  first  party  as  the  owner  of  such  automobiles." 
•     •    • 

In  condition  No.  23  second  party  guarantees  to  save  first 
party  harmless  from  theft  and  damage  of  any  kind  to  Ford 
automobiles  while  in  his  possession  under  consignment. 

In  condition  No.  25  second  party  agrees  to. display  signs  and 
otherwise  advertise  as  a  limited  agent  for  Ford  cars,  and  thus 
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establish  himself  with  the  public  as  being  simply  an  intermediate 
agent  between  the  seller  and  buyer,  or,  in  other  words^  a  means 
of  communication. 
Condition  No.  32  is  as  follows: 

*'The  first  party  hereby  expressly  reserves  to  itself  the  right 
to  make  direct  sales  to  customers  in  the  territory  above  described, 
and  in  such  case  will  pay  to  the  second  party  five  per  cent.  (5%) 
of  the  list  price  of  the  automobile  or  automobiles  so  sold,  after 
it  shall  have  received  the  full  purchase  price  in  cash.  This 
shall  not  include  sales  of  parts  or  accessories,  which  are  other- 
wise provided  for  herein."    •    •    • 

Condition  No.  43  agains  reserves  the  right  in  the  first  party 
to  change  the  price  of  the  car  at  any  time,  and  even  after  requi- 
sitions and  deposits  are  accepted. 

All  of  these  provisions,  and  each  and  every  one  of  them,  are 
made  in  this  contract  with  the  intent  on  the  part  of  the  con- 
tracting parties  that  the  first  party  shall  retain  the  title  and 
ownership  of  all  automobiles  until  the  limited  agent  has  secured 
a  purchaser,  and  then  not  until  the  first  party  executes  a  bill 
of  sale  to  the  purchaser  is  the  sale  complete. 

The  first  party  reserves  the  right  to  make  sales  in  the  terri- 
tory itself :  provides  that  the  second  party  shall  not  warrant  any 
of  the  automobiles.  If  he  owned  them  he  could  do  as  he  pleased 
with  them.  The  second  party  can  make  all  the  arrangements  for 
a  sale  he  pleases,  but  in  the  contract  the  Ford  Motor  Company 
reserves  the  right  to  make  the  sale  by  executing  a  bill  of  sale. 
The  contract  speaks  of  the  second  party  making  arrangements 
for  the  sale.  Condition  No.  13  provides  that  the  Ford  Motor 
Company  ''shall  retain  all  and  complete  title  to  each  automobile 
until  actual  bill  of  sale  is  signed  and  executed  by  the  first 
party.*'  •  •  •  Condition  No.  9  gives  the  right  to  the  first 
party  to  change  the  list  price  of  any  of  the  products.  That  is 
an  index  of  ownership. 

We  do  not  decide  whether  the  relation  between  the  automobile 
company  and  the  limited  agent  is  that  of  bailor  or  bailee.  But 
whatever  the  relation  is,  as  evidenced  by  this  contract,  it  may 
be  termed,  as  it  is  in  the  contract,  one  of  limited  agency. 
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We  are  constrained  to  believe  that  what  we  have  quoted  of 
this  new  contract  steers  clear  of  the  objections  pointed  out  in 
the  opinion  of  Judge  Hollister  in  the  old  contract,  and  each 
of  the  paragraphs  quoted  from  the  new  contract  show  distinctly 
that  the  Ford  Motor  Company  has  simply  given  the  right  to  its 
limited  agents  to  procure  purchasers ;  in  other  words,  as  is  said 
in  the  contract,  to  arrange  for  the  sale,  and  the  company  really 
makes  the  sale  itself  after  the  agent  acts  as  a  solicitor  in  pro- 
curing a  purchaser.  The  Ford  Motor  Company  manufactures 
these  automobiles  under  its  different  patents  issued  by  the  United 
States,  and  under  this  contract  it  sells  them  directly  through 
an  agent,  and  that  it  has  a  right  to  do  and  protected  by  its 
patents  in  fixing  whatever  price  it  chooses  so  long  as  the  title 
is  not  vested  in  the  limited  agent. 

Having  concluded  this  part  of  the  questions  that  art*  made 
in  this  case  and  finding  that  the  contract  is  a  valid  one,  is  not 
against  public  policy,  is  not  monopolistic,  and  is  not  within  the 
provisions  of  the  Sherman  anti-trust  law,  and  that  the  patentee 
of  these  articles  was  discharging  only  his  own  l^al  rights  pro- 
tected by  the  patents,  we  now  come  to  the  question  of  the  lia- 
bility of  the  defendant  to  plaintiff  under  the  contract  of  disso- 
lution between  them. 

It  is  stated  in  the  amended  petition,  and  the  language  used  in 
the  contract  of  dissolution  is,  that  Neu  had  explicit  knowledge 
of  aU  the  clauses  in  the  contract  of  Orebaugh  with  the  Ford 
Motor  Company,  and  that  he  agreed  in  the  contract  of  dissolu- 
tion he  would  sell  all  cars  in  accordance  with  the  terms  of  the 
contract  between  the  Ford  Motor  Company  and  W.  H.  Ore- 
baugh. Now  neither  Orebaugh  nor  his  partner  according  to  our 
finding,  had  any  title  to  any  of  the  cars.  Therefore,  Orebaugh 
could  confer  no  title  by  selling  the  same  to  Neu,  and  in  fact 
it  was  not  a  sale — it  was  a  dissolution  of  the  partnership  and  a 
division  of  the  assets  of  the  partnership  between  them  upon 
amicable  terms.  But  Neu,  in  violation  of  his  contract  of  dissolu- 
tion and  in  violation  of  the  Ford  Motor  Company  contract,  of 
which  he  knew,  as  is  alleged  in  the  amended  petition,  sold  ma- 
chines in  Scioto  county,  which  he  well  knew  he  had  no  right  to 
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do,  and  he  knew  at  the  time  of  his  selling  of  machines  outside 
of  the  territory  limited  in  the  Ford  Motor  Company  contract 
would  make  Orebaugh  liable  for  $250  for  each  machine  so  sold. 
Orebaugh  says  he  has  paid  the  damages  to  the  agent  of  Scioto 
county,  through  the  Ford  Motor  Company,  and  he  now  asks 
the  Neu,  for  a  flagrant  violation  of  his  contract,  pay  to  him  the 
damages  he  has  sustained  thereby.  If  this  was  not  a  fraud  on 
the  part  of  Neu,  when  he  had  knowledge  of  the  Ford  Motor 
Company's  contract  and  its  provisions  against  selling  outside 
of  certain  territory  and  the  penalty  attached  to  Orebaugh  for 
so  doing,  it  certainly  nearly  amounts  to  a  fraud.  For  such  a 
violation  of  the  terms  of  the  partnership  contract  of  dissolution 
and  the  Ford  Motor  Company's  contract,  knowing  of  the  dam- 
age that  would  result  to  Orebaugh,  it  seems  to  us  that  Orebaugh 
can  maintain  an  action  against  Neu. 

The  judgment  of  the  court  below  is  reversed,  cause  remanded 
and  the  court  instructed  to  overrule  the  demurrer  to  the  amended 
petition. 

Sayre^  J.,  and  Middleton,  J.,  concur. 


VAUDITY  OP  TH£  STATUTE  REGULATING  PRIVATE 

EMPLOYMENT  AGENCIES. 

Court  of  Appeals  for  Lucas  County. 
Fbank  Raabe  v.  State  op  Ohio. 

Decided,  March  19,  1917. 

Constitutional  Law — Section  886  et  seq.,  a  Proper  Exercise  of  Police 
Power — Persons  Receiving  a  Fee  for  Securing  Employment  Subject 
to  Regulation  Under  the  Act  Regulating  Private  Employment 
Agencies — Act  Not  Invalidated  hy  Failure  to  Provide  for  Judicial 
Review — Not  Indefinite  for  Failure  to  Define  the  Phrase  "Good 
Moral  Character,** 

1.  A  person  who,  claiming  to  have  influence  with  a  business  company, 
furnishes  and  agrees  to  furnish  to  sundry  persons  employment 
with  said  company  and  for  this  service  receives  a  fee  from  the 
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persons  for  whom  he  agreed  to  furniA  employment,  and  is  not 
acting  as  agent  for  a  charitable  organization,  is  subject  to  the 
provisions  of  Section  886,  General  Code,  and  following  sections 
regulating  private  employment  agencies,  even  though  he  maintains 
no  office  and  displays  no  sign  or  bulletin  and  transacts  the  business 
at  his  residence. 

2.  Section  886,  et  aeq,,  of  the  General  Ck>de,  providing  for  the  licensing 

and  regulation  of  private  employment  agencies,  is  a  constitutional 
exercise  of  the  police  power  by  th^  General  Assembly. 

3.  The  failure  to  provide  in  the  act  for  a  review  by  the  courts  of  a  re- 

fusal of  the  commissioner  of  labor  statistics  to  issue  a  license  on 
his  conclusion  that  the  applicant  has  violated  the  law  relating  to 
private  employment  agencies,  or  is  not  of  good  moral  character, 
does  not  invalidate  the  statute,  since  there  is  a  presumption  against 
wanton  action  by  the  commissioner,  and  if  there  should  be  such 
disregard  of  duty  a  remedy  in  the  courts  would  be  implied. 

4.  The  failure  of  the  act  to  define  what  constitutes  "good  moral  char- 

acter" or  to  furnish  a  standard  for  determining  it,  does  not  ren- 
der the  statute  invalid  for  indefiniteness  or  uncertainty. 

Friedman,  Foster  &  Dixon,  for  plaintiff  in  error. 
Joseph  McOhee,  Attorney-General,  J.  C.  D* Alton,  Prosecuting 
Attorney,  and  TT.  S.  Connors,  contra. 

Richards,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  in  error  was  arrested,  tried,  convicted  and  sen- 
tenced in  the  police  court  of  the  City  of  Toledo  on  a  charge  that 
he  unlawfully  operated  and  maintained  a  private  employment 
agency  for  hire,  in  violation  of  the  provisions  of  Section  886, 
General  Code,  and  succeeding  sections.  He  prosecuted  error 
to  the  court  of  common  pleas,  where  the  judgment  and  sentence 
were  affirmed,  and  he  brings  this  proceeding  in  error  to  procure 
a  reversal  of  these  judgments. 

It  is  earnestly  contended  that  the  affidavit  on  which  he  was 
arrested  is  insufficient ;  that  the  court  erred  in  the  admission  of 
evidence;  and  that  the  judgment  of  conviction  is  not  sustained 
by  sufficient  evidence.  And  it  is  also  insisted  that  the  section 
of  the  General  Code  already  cited  is  in  violation  of  various 
provisions  of  the  Constitution  of  Ohio  and  the  Constitution  of 
the  United  States. 
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A  careful  examination  of  the  affidavit  fails  to  disclose  any  de- 
fect therein.  Neither  have  we  found  any  prejudicial  error  in 
the  admission  or  rejection  of  evidence  on  the  trial  of  the  case. 

The  act  of  the  Oeneral  Assembly  under  which  the  defendant 
was  prosecuted  prohibits  any  person  from  operating  or  main- 
taining  a  private  employment  agency  for  hire,  or  in  which  a 
fee  is  charged  an  applioant  for  employment,  without  obtaining 
a  license  from  the  commissioner  of  labor  statistics.  The  phrase 
*' private  employment  agency"  is  clearly  defined  in  Section  893 
of  the  General  Code.  That  section  provides  in  substance  that, 
except  an  employment  agency  of  a  charitable  organization,  a 
person  furnishing  or  agreeing  to  furnish  employment  or  help 
shall  be  deemed  a  private  employment  agency. 

The  bill  of  exceptions  contains  all  of  the  evidence  which  was 
introduced  on  the  trial  in  the  police  court  and  the  evidence 
disclosed  liierein  is  of  such  a  character  as  would  justify  that 
court  in  finding  that  the  defendant,  pretending  to  have  influence 
with  a  certain  company,  had  on  various  occasions  furnished  and 
agreed  to  furnish  employment  to  sundry  persons  with  said  com- 
pany, and  that  for  this  service  he  received  compensation  from 
the  persons  for  whom  he  agreed  to  furnish  employment,  and 
that  he  was  not  acting  as  agent  of  any  charitable  organization. 
It  is  true  that  the  defendant  maintained  no  office  and  displayed 
no  sign  or  bulletin  indicating  that  he  was  operating  or  maintain- 
ing a  private  employment  agency,  but  various  men  seeking  em- 
ployment met  him  at  his  residence  and  the  business  was  there 
ordinarily  conducted,  and  this  clearly  brings  him  within  the  pur- 
view of  the  statute.  We  are  of  opinion  that  the  judgment  of 
conviction  is  not  so  manifestly  against  the  weight  of  the  evi- 
dence contained  in  the  record  as  to  justify  a  reversal. 

The  most  important  question  in  this  case  is  the  claimed  un- 
constitutionality of  the  act  providing  for  the  regulation  of  pri- 
vate employment  agencies.  The  first  section  of  the  act,  being 
Section  886,  General  Code,  prohibits  any  person,  firm  or  corpo- 
ration from  opening,  operating  or  maintaining  a  private  em- 
ployment agency  for  hire,  or  in  which  a  fee  is  charged  an  appli- 
cant for  employment  or  an  applicant  for  help,  without  obtaining 
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a  license  from  the  commissioner  of  labor  statistics.  The  section 
also  requires  the  payment  of  a  fee  by  the  applicant  for  license, 
whieh  fee  is  graded  accordiag  to  the  population  of  the  munici- 
pality in  which  the  licensee  is  to  conduct  business,  the  fee  rang- 
ing from  $25  in  villages  to  $100  in  cities  having  a  population  of 
fifty  thousand  or  more.  The  section  also  provides  that  the  com- 
missioner may  refuse  to  issue  or  renew  a  license  to  an  applicant 
if,  in  his  judgment,  such  applicant  has  violated  the  law  relating 
to  private  employment  agencies  or  is  not  of  good  moral  charac- 
ter. The  statute  does  not  contain  any  provision  for  a  review 
by  the  courts  of  the  action  of  the  commissioner  of  labor  statis- 
tics in  refusing  to  issue  or  renew  a  license  to  an  applicant. 

It  is  said  that  this  statute  is  invalid  because  it*  bestows  arbi- 
trary i>ower  on  the  commissioner  of  labor  statistics  and  contains 
no  definitions  or  directions  for  the  determination  of  what  con- 
stitutes good  moral  character,  or  what  constitutes  a  violation  of 
the  law  relating  to  private  employment  agencies,  by  an  applicant 
for  a  license;  that  the  classification  of  municipalities  in  fixing 
the  price  of  the  license  is  arbitrary  and  unjustified ;  and  because 
no  provision  is  made  in  the  statute  for  a  review  by  the  courts 
of  the  decisions  reached  by  the  commissioner  of  labor  statistics. 

We  have  no  doubt  that  the  Oeneral  Assembly  has  ample  au- 
thority to  regulate  the  general  subject  of  employment  agencies 
under  the  police  power  possessed  by  the  state.  This  subject  has 
been  many  times  discussed  in  the  courts  and  with  very  few  ex- 
ceptions the  conclusion  reached  has  been  in  favor  of  the  exist- 
ence of  this  power  in  the  state  Legislatures.  I  need  refer  only 
to  the  following  authorities :  Wessell  v.  Timherlake,  95  O.  S., 
103 ;  Moore  v.  City  of  Minneapolis,  43  Minn.,  418 ;  Price  v.  The 
People  of  the  State  of  Illinois,  193  111.,  114 ;  The  People  of  the 
State  of  New  York,  ex  rel,  v.  The  Warden  of  the  City  Prison, 
183  N.  Y.,  223 ;  People  v.  Brazee,  183  Mich.,  259. 

This  latter  case  is  one  of  very  great  importance  in  determin- 
ing the  questions  involved  in  the  case  at  bar  and  was  afiSrmed 
by  the  Supreme  Court  of  the  United  States  in  241  U.  S.,  340. 
In  the  case  last  cited  the  statute  limited  the  license  fee  of  one 
hundred  dollars  to  cities  of  over  two  hundred  thousand  inhabi- 
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tants,  and  there  was  but  one  city  in  the  state  that  came  within 
that  classification,  and  yet  the  act  was  held  not  to  be  thereby  ren- 
dered unconstitutional. 

In  the  case  of  GhmdLing  v.  Chicago,  177  U.  S.,  183,  an  ordi- 
nance of  the  city  of  Chicago  authorizing  the  issuance  of  a  license 
to  persons  to  sell  cigarettes  upon  the  payment  of  $100  was  held 
valid  although  it  delegated  to  the  mayor  the  entire  subject  of 
granting  and  revoking  licenses  to  persons  engaged  in  the  busi- 
ness. The  contention  was  made  in  that  case  that  the  ordinance 
vested  arbitrary  power  in  the  mayor  and  that  it  was  for  this 
reason  invalid. 

The  most  recent  utterance  of  the  Supreme  Court  of  the 
United  States  on  the  questions  now  under  consideration  may 
be  found  in  a  group  of  cases  decided  by  that  court  on  January 
22,  1917,  and  entitled  Ball,  Superintendent  of  Banks  of  the 
State  of  Ohio,  v.  Oeiger-Jones  Company;  also,  Caldwell,  as  At- 
torney-Oeneral  of  South  Dakota,  v.  Sioux  Falls  Stock  Yards 
Co.  et  al;  also,  Merrick  et  al  v.  Halsey  &  Company  et  al.  These 
cases  may  be  found  in  242  U.  S.,  539,  and  following. 

Many  of  the  cases  which  have  been  cited  were  based  on  statutes 
which  contained  provisions  for  a  review  by  the  courts  of  the  de- 
cision made  by  the  commissioner  or  board  having  charge  of  the 
issuing  and  revocation  of  licenses.  Indeed  it  is  probable  that 
most  of  the  statutes  on  this  subject  have  a  provision  of  that 
character;  but  all  of  the  statutes  do  not  have  this  provision.  In 
the  group  of  cases  last  cited  such  provision  was  found  to  exist 
in  the  statutes  under  review,  and  in  some  of  those  cases  comment 
was  made  on  that  provision ;  but  in  the  case  last  cited  the  court 
held  that  the  absence  of  such  provision  did  not  render  the  stat- 
ute invalid  since  there  is  a  presumption  against  wanton  action 
bj  any  commissioner,  and  if  there  should  be  such  disregard  of 
duty  a  remedy  in  the  courts  would  necessarily  be  implied. 

I  call  attention  to  Reetz  v.  Michigan,  188  II.  S.,  505,  which  was 
an  action  arising  under  a  statute  of  that  state  for  the  appoint- 
ment of  a  *' board  of  registration  in  medicine,"  and  required  a 
license  from  any  person  seeking  such  registration.  I  quote  one 
proposition  of  the  syllabus  in  that  case : 
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*' There  is  no  provision  in  the  federal  constitution  forbidding 
the  state  from  granting  to  a  tribunal,  whether  called  a  court  or 
a  board  of  registration,  the  final  determination  of  a  legal  ques- 
tion. Due  process  of  law  is  not  necessarily  judicial  process,  nor 
is  the  right  of  appeal  essential  to  due  process  of  law.'* 

In  the  course  of  the  opinion  ]M!r.  Justice  Brewer  uses  the  follow- 
ing language : 

*'But  while  the  statute  makes  in  terms  no  provision  for  a  re- 
view of  the  proceedings  of  the  board,  yet  it  is  not  true  that  such 
proceedings  are  beyond  the  investigation  of  the  courts.  In  Met- 
calfe V.  State  Board  of  Registration,  123  Mich.,  661,  an  applica- 
tion for  mandamus  to  compel  this  board  to  register  the  petitioner 
was  entertained,  and  although  the  application  was  denied  yet 
the  denial  was  based  not  upon  a  want  of  jurisdiction  in  the  court 
but  upon  the  merits.'* 

It  is  said  that  the  statute  is  unconstitutional  because  it  fur- 
nishes no  standard  for  determining  what  constitutes  good  moral 
character  as  used  in  Section  886  of  the  General  Code.  The  same 
objection  was  urged  against  the  validity  of  a  statute  of  Ohio  pro- 
viding for  the  creation  of  a  board  of  censors  of  motion  picture 
films  (103  0.  L.,  399),  which  act  was  under  investigation  in 
MuttuU  Film  Co.  v.  Industrial  Commission  of  Ohio,  236  U.  S., 
230.  Section  4  of  the  act  provided  that  only  such  films  as  are  in 
the  judgment  and  discretion  of  the  board  of  censors,  of  a  moral, 
educational  or  amusing  and  harmless  character  shall  be  passed 
and  approved  by  such  board.  Mr.  Justice  McKenna,  speaking 
for  the  court,  uses  this  language  on  page  245 : 

**The  objection  to  the  statute  is  that  it  furnishes  no  stand- 
ard of  what  is  educational,  moral,  amusing  or  harmless,  and 
hence  leaves  decision  to  arbitrary  judgment,  whim  and  caprice ; 
or,  aside  from  those  extremes,  leaving  it  to  the  different  views 
which  might  be  entertained  of  the  effect  of  the  picture,  permit- 
ting the  'personal  equation'  to  enter,  resulting  4n  unjust  dis- 
crimination against  some  propagandist  film, '  while  others  might 
be  approved  without  question.  But  the  statute  by  its  provisions 
guards  against  such  variant  judgments,  and  its  terms,  like  other 
general  terms,  get  precision  from  the  sense  and  experience  of 
men  and  become  certain  and  useful  guides  in  reasoning  and  can- 
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duct.  The  exact  specification  of  the  instances  of  their  applica- 
tion would  be  as  impossible  as  the  attempt  would  be  futile. 
Upon  such  sense  and  experience,  therefore,  the  law  properly  re- 
lies.*' 

The  act  under  which  Raabe  is  prosecuted  authorizes  the  com- 
missioner to  refuse  to  issue  or  renew  a  license  to  an  applicant  if, 
in  his  judgment,  such  applicant  has  violated  the  law  relating  to 
private  employment  agencies,  or  is  not  of  good  moral  character. 
If  this  language  should  be  construed  to  vest  arbitrary  and  ab- 
solute power  in  the  ofScial  named,  the  statute  must  needs  be  held 
violative  of  the  Constitution ;  rbut  we  do  not  so  read  the  statute 
in  the  light  of  the  cases  to  which  reference  has  been  made.  Dis- 
cretion and  judgment  must  be  reposed  somewhere  in  order  to 
make  effective  a  statute  regulating  employment  agencies,  and 
the  Gteneral  Assembly  has  placed  the  duty  of  exercising  that 
judgment  and  discretion  on  the  commissioner  of  labor  statistics. 
It  does  not  follow,  however,  that  any  conclusion  which  he  may 
reach  is  beyond  review  in  the  courts.  The  phrase  in  the  statute, 
"in  his  judgment,"  must  be  held  to  mean  a  reasonable  judg- 
ment. Even  without  those  words  the  conclusion  which  he  reached 
would  naturally  have  to  be  his  judgment.  He  can  not  under  this 
statute  act  from  caprice  or  whim,  nor  arbitrarily.  If,  for  in- 
stance,  the  official  named  should  refuse  to  issue  or  renew  a 
license  on  the  ground  that  the  applicant  was  not  of  good  moral 
character,  when  in  truth  and  in  fact  there  was  no  foundation  for 
such  conclusion  by  the  commissioner,  manifestly  the  applicant 
who  was  refused  a  license  would  have  a  remedy  in  the  courts, 
and  the  same  may  be  said  of  that  portion  of  the  statute  which 
gives  the  right  of  refusing  to  issue  or  renew  a  license  if  the  ap- 
plicant has,  in  the  judgment  of  the  commissioner,  violated  the 
law  relating  to  private  employment  agencies,  and  it  appears 
that  the  conclusion  is  merely  an  arbitrary  or  capricious  one.  The 
Legislature  will  not  be  held  to  have  intended  to  confer  arbitrary 
power  unless  the  language  of  the  statute  is  such  as  to  admit  of 
no  other  construction. 

The  statute  under  review  by  the  court  in  People  v.  Brazee, 
183  M5ch.,  261,  cited  supra,  authorized  the  revocation  of  the 
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license  by  the  commissioner  of  labor  whenever,  in  his  judgment, 
after  full  hearing,  the  licensed  agency  shall  have  violated  any  of 
the  provisions  of  this  act,  and  yet  it  was  held  that  notwithstand- 
ing this  language  the  courts  have  authority  to  review  the  con- 
clusion of  the  commissioner  if  exercised  arbitrarily. 

Similar  language  is  found  in  the  statute  under  review  in  Mu- 
tual FUm  Corporation  v.  Ohio  Industrial  Commission,  236  U.  S., 

240. 

* 

In  the  case  of  Harmon  v.  State  of  Ohio,  66  0.  S.,  249,  the  ao1 
of  the  General  Assembly  of  Ohio  providing  for  the  licensing  of 
steam  engineers  was  held  invalid,  because  it  was  held  to  grant 
legislative  power  and  contained  no  criterion  for  determining 
when  an  applicant  was  '* trustworthy  and  competent."  The  de 
cision  just  cited  is  not  in  conflict  with  those  heretofore  cited  in 
this  opinion.  Indeed,  the  case  was  cited  in  236  U.  S.,  246,  and 
held  to  be  distinguishable  from  the  statute  establishing  a  board  of 
censorship  of  motion  picture  films.  We  think  it  is  also  dis- 
tinguishable from  the  case  at  bar. 

The  liquor  license  code,  103  0.  L.,  222,  provides  that  a  license 
shall  not  be  granted  to  a  person  who  is  not  a  citizen  of  the 
United  States  or  who  is  not  of  good  moral  character.  This 
phrase  **good  moral  character'*  has  been  used  so  many  times  in 
statutes  and  decisions  of  the  courts  that  it  would  seem  to  be 
unnecessary  to  attempt  any  definition.  Indeed  the  term  defines 
itself  as  accurately  as  the  Legislature  could  define  it  by  any 
other  terms  that  it  might  employ  along  that  line. 

In  Rose  v.  Baxter  et  al,  7  N.P.(N.S.),  132,  Judge  Dillon  had 
under  consideration  a  statute  authorizing  the  revocation  of  a 
physician's  certificate  for  gross  immorality  and  reached  the  con- 
clusion that  the  expression  ''gross  immorality,"  was  not  so  indefi- 
nite as  to  render  the  act  invalid.  We  think  the  reasoning  of  the 
court  in  that  case  is  sustained  by  the  authorities  already  cited. 

We  are  unanimously  of  the  opinion  that  the  statute  under  re- 
view is  not  in  violation  of  any  provision  in  either  the  state  or 
federal  Constitution,  and  the  judgment  will  be  affirmed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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D£TEItMlNATION  AS  TO  WHETHER  OHIO  OR 
NEW  YORK  LAW  CONTROLS. 

Court  of  Appeals  for  Cuyahoga  County. 

Eva  Davies  Lozier  v.  Liston  L.  Lewis,  Trustee,  et  al. 

Decided,  February  11,  1918. 

Conflict  of  Laws — Will  made  in  New  York  hy  an  Ohio  Woman— Pre- 
sumption That  it  is  to  be  Admini^cred  Under  Ohio  Law — Relief 
Denied  to  the  Assignor  of  an  Interest  Thereunder  Seeking  to 
Revoke  the  Assignment  Because  of  its  Invalidity  Under  the  Law 
of  New  York, 

The  provisions  of  a  will,  executed  in  New  York  by  a  resident  of  Ohio 
temporarily  sojourning  in  that  state,  are  governed  by  Ohio  law, 
in  the  absence  of  evidence  of  a  contrary  intention  on  the  part 
of  the  testator;  and  a  beneficiary  thereunder  who  is  a  resident 
of  New  York  and  has  made  an  assignment  of  his  interest  can 
not  thereafter  revoke  the  assignment  on  the  ground  that  it  is  in 
derrogation  of  the  law  of  New  York,  where  the  validity  of  t^e 
assignment  uilder  the  law  of  Ohio  is  not  disputed. 

OotUder,  White  &  Gary,  for  pLaintiff  in  error. 
Treadway  &  Marlatt  and  White,  Johnson,  Cannon  &  ^'eff, 
contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

The  facts  necessary  to  a  determination  of  the  question  raised 
by  this  record  are  not  in  dispute. 

In  1905,  Hilary  M.  Lozier,  an  inhabitant  of  Ohio,  but  then  tem- 
porarily sojourning  in  New  York,  in  that  state  executed  her 
last  will,  the  parts  whereof  that  are  material  in  this  contro- 
versy, being  in  the  following  words : 

'* Fifth:  I  hereby  give  and  bequeath  to  Samuel  Reger  of 
the  Borough  of  Brooklyn,  County  of  Kings,  City  and  State  of 
New  York,  the  shares  of  capital  stock  in  the  Lozier  Motor 
Company  of  New  York  owned  by  me,  in  trust  nevertheless  to 
divide  the  same  into  four  equal  parts  and  to  hold  one  of  said 
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parts  for,  and  to  pay  the  dividends  derived  therefrom  to,  Wil- 
liam A.  Keener,  the  dividends  so  received  by  said  Keener  to  be 
paid  by  him  in  the  proportion  of  two-thirds  and  one-third  to  my 
son  Edwin  R.  Lozier,  and  his  wife  Eva  Davies  Lozier  as  pro- 
vided in  paragraph  sixth  of  this  will  with  reference  to  the 
trust  therein  created,  and  to  hold  one  of  the  three  remaining 
parts  for  each  of  my  three  children,  Henry  A.  Lozier,  Jr.,  Bes- 
sie Lozier  Gregg  and  Joseph  T.  Lozier,  as  herein  provided, 
paying  to  each  of  said  three  children  the  dividends  derived 
from  the  one-third  part  held  for  said  child. 

*'In  the  event  of  the  death  of  Joseph  T.  Lozier  during  the 
continuance  of  the  trust  hereby  created  for  his  benefit,  the 
income  derivable  therefrom  shall  be  paid  to  his  next  of  kin 
during  the  life  of  Henry  A.  Lozier,  Jr.,  provided  the  said  trust 
continues  so  long. 

**In  the  event  of  the  death  of  my  son  Henry  A.  Lozier,  Jr., 
or  my  daughter  Be^ie  Lozier  Gregg,  the  dividends  derived  from 
the  trust  created  for  his  or  her  benefit  shall  be  payable  during 
the  life  time  of  Joseph  T.  Lozier,  provided  the  said  trust  con- 
tinues so  long,  to  the  next  of  kin  of  such  deceased  child. 

**No  portion  of  the  stock  allotted  to  any  one  of  these  four 
trusts  shall  be  sold  during  the  continuance  of  these  trusts,  with- 
out the  consent  of  the  trustee  and  one-half  the  number  of  the 
beneficiaries. 

**None  of  the  trusts  created  in  this  paragraph  shall  con- 
tinue beyond  the  period  of  ten  years  from  the  taking  effect  of 
this  will. 

**0n  the  termination  of  the  foregoing  trusts  the  one-fourth 
part  of  the  stock  of  the  Lozier  Motor  Company  of  New  York 
held  in  trust  for  William  A.  Kee*ier,  or  its  proceeds  in  the 
event  of  sale  having  taken  place,  shall  be  transferred  and  de- 
livered over  to  the  said  William  A.  Keener,  in  trust,  however,  in 
the  proportions  and  in  the  manner  and  for  the  uses  and  purposes 
described  in  paragraph  sixth  of  this  will;  and  in  the  event  of 
the  termination  of  the  trust  described  in  the  said  paragraph 
sixth  prior  to  the  termination  of  the  other  trusts  created  in  this 
paragraph  (to-wit,  paragraph  fifth)  the  said  one-fourth  part 
of  the  stock  held  in  trust  for  William  A.  Keener  shall  be 
treated  and  disposed  of  as  part  of  my  residuary  estate  disposed 
of  by  paragraph  seventh  of  this  will. 

*'0n  the  termination  of  any  one  of  the  trusts  created  in  this 
paragraph,  other  than  the  trust  created  for  William  A.  Keener, 
the  stock  allotted  to  such  tr^st,  or  its  proceeds  in  the  event  of  sale 
having  taken  place,  shall  be  transferred  and  delivered  over  to 
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his  or  her  issue,  if  any,  and  in  default  of  such  issue  shall  be 
treated  and  disposed  of  as  part  of  my  residuary  estate  disposed 
of  by  paragraph  seventh  of  this  will. 

** Sixth:  I  give  and  bequeath  to  William  A.  Keener  of  the 
Borough  of  Manhattan,  city,  county  and  state  of  New  York,  one- 
fourth  of  my  residuary  estate  in  trust  nevertheless,  to  invest 
the  same  and  pay  two-thirds  of  the  net  annual  income  derived 
therefrom  to  my  son  Edwin  R.  Lozier  during  his  life,  and  to  pay 
one-third  of  the  net  annual  income  derived  therefrom  to  Eva 
Davies  Lozier,  wife  of  my  said  son  Edwin  R.,  for  life  or  until 
she  remarries.  On  the  death  of  my  said  son  Edwin  R.  Lozier, 
two-thirds  of  the  trust  fund  hereby  created  in  this  paragraph 
shall  be  transferred  and  delivered  over  to  his  issue,  if  any,  and 
in  default  of  issue  the  said  trust  shall  be  continued  until  the 
death  or  remarriage  of  Eva  Davies  Lozier,  the  income  from  the 
said  two-thirds  to  be  paid  to  the  said  Eva  Devies  Lozier  for  life 
or  until  she  remarries,  and  upon  her  death  or  remarriage  be 
treated  and  disposed  of  by  paragraph  seventh  of  this  will.  On 
the  death  or  remarriage  of  the  said  Eva  Davies  Lozier,  the 
said  two-thirds  to  be  paid  to  the  said  Eva  Davies  Lozier  for  life 
shall  be  transferred  and  delivered  over  to  the  issue,  if  any,  which 
she  may  have  by  my  son  Edwin  R.  Lozier.  In  default  of  such 
issue  the  said  one-third  shall  be  treated  and  disposed  of  as  part 
of  my  residuary  estate  disposed  of  my  paragraph  seventh  of  this 
will. 

**In  the  event  of  the  said  Keener 's  death  or  his  refusing  to 
act  as  such  trustee,  or  resigning  said  trusteeship,  I  hereby 
designate  Liston  L.  Lewis  of  the  borough  of  Brooklyn,  county 
of  Kings,  city  and  state  of  New  York,  as  trustee  of  this  fund. ' ' 

Subsequently  and  while  the  testatrix  was  still,  or  agaiI^ 
sojourning  in  New  York,  she  executed  a  codicil  to  the 
will,  changing  the  proportions  in  which  her  son  and 
his  wife,  the  plaintiff,  should  take  the  income  to  be  derived  from 
the  trust  created  by  the  body  of  the  testament — a  change  not 
material  in  the  present  consideration,  and  making  no  other. 

In  1906  the  testatrix  died,  in  this  county,  being  still  an  inliabi- 
tant  thereof. 

The  probate  of  the  will,  therefore,  appertained  to  the  Probate 
Court  of  Cuyahoga  County,  in  which  it  was  accordingly  duly 
proved  and  is  of  record. 
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In  1908  the  plaintiff  sued  her  husband  for  a  divorce.  The  re- 
sult of  that  suit  was  a  decree  f or  \a  divorce  absolute,  because  of 
the  husband's  aggression. 

The  wife's  claim  for  alimony  in  that  action  was  settled  by  the 
parties  while  her  suit  was  pending — ^the  avails  to  her  being  a 
transfer  of  the  interest  of  the  defendant  Edwin  R.  Lozier 
arising  from  the  will  of  his  mother  in  question. 

This  transfer  was  evidenced  by  the  following  assignment  and 
the  coupled  power  annexed  to  it : 

**Know  All  Men  by  These  Presents,  That  I,  Edwin  Ross 
Lozier,  of  New  York  City,  Borough  of  Manhattan,  county  and 
state  of  New  York,  in  consideration  of  ten  dollars  ($10)  to  me 
in  hand  paid  by  my  wife,  Eva  Davies  Lozier,  and  other  good  and 
valuable  considerations,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  sold,  assigned,  transferred  and  set  over  and  by 
these  presents  do  sell,  assign,  transfer  and  set  over  unto  Eva 
Davies  Lozier  all  my  right  and  interest  in  and  under  the  last  will 
and  testament  of  my  late  mother,  Mary  M.  Lozier,  the  same  hav- 
ing been  executed  on  the  twelfth  day  of  December,  1905,  and 
in  and  under  a  codicil  to  said  will  and  testament  of  my  said 
mother,  Mary  M.  Lozier,  dated  the  twenty-ninth  day  of  October, 
1906,  together  with  every  other  benefit  or  advantage  thereunder 
that  may  now  be  had  or  obtained  by  me,  to  be  held,  received 
and  enjoyed  by  her  during  her  life. 

*'And  I  do  hereby  make,  constitute  and  appoint  Eva  Davies 
Lozier  my  true  and  lawful  attorney,  irrevocable,  for  me  and  in 
my  name,  place  and  stead,  and  at  her  own  cost  and  expense  to 
ask,  and  during  her  life  demand,  and  by  all  lawful  ways  and 
means  receive  from  William  A.  Keener,  the  trustee  named  in  the 
paragraph  marked  'Sixth'  of  the  said  last  will  and  testament, 
and  the  paragraph  marked  *  Second'  of  the  codicil  thereto,  all 
moneys  directed  to  be  paid  or  delivered  by  him  to  me  in  accord- 
ance with  the  terms  of  said  will  and  codicil. 

'*In  Witness  Whereof  I  have  hereunto  placed  my  hand  and 
seal  this  thirteenth  day  of  November,  1908. 

*' Edwin  Ross  Lozier.    L.  S." 

This  paper  was  duly  acknowledged. 

The  trustee  named  in  the  will  was  a  resident  of  New  York,  as 
was  recited  in  it,  at  the  time  it  was  made  and  so  continued  when 
it  was  proved.    He  accepted  the  trust,  qualified  as  trustee  and 


OHIO  COURTS  OF  APPEALS.  181 


1918.]  Cuyahoga  County. 


took  upon  himself  the  performance  of  the  duties  imposed  by  the 
relation. 

The  assets  constituting  the  body  of  the  trust,  consisting  of 
stocks,  bonds  and  securities,  were  in  New  York  when  the  will 
was  made.  They  remained  there  till  the  death  of  the  testatrix 
and  thereupon  passed  to  the  first  trustee  and  were  in  his  posses- 
sion until  his  subsequent  death.  When  he  died,  the  alternative 
trustee  nominated  in  the  will,  the  defendant  Liston  L.  Lewis, 
succeeded  to  the  trust  in  his  stead  and  to  the  assets  named,  in 
continuity  of  location  in  New  York.  He  received  his  designated 
appointment  from  a  New  York  court,  in  which  he  gave  bond, 
being  domiciled  in  that  state  at  all  times  after  the  testatrix 
executed  the  will.  Before  the  commencement  of  this  action, 
however,  he  sought  and  received  an  appointment  as  testamentary 
trustee  from  the  probate  court  of  this  county,  in  which  he  has 
accounted  as  such,  in  accordance  with  the  requirement  of  the 
Ohio  statute  in  that  respect.  The  domicile  in  New  York  of  both 
the  original  and  the  substitute  trustee  was  known  to  the  testa- 
trix at  the  time  she  made  the  will. 

Edwin  R.  Lozier,  the  defendant  and  primary  beneficiary  in 
the  trust,  has  been  continuously  an  inhabitant  of  New  York  from 
a  time  anterior  to  the  execution  of  the  will  until  the  present. 
His  wife,  the  plaintiff,  was  domiciled  there  before  the  date  of 
the  will  and  so  remained  till  after  the  execution  of  the  assign- 
ment mentioned.  She  removed  to  Ohio  and  was  a  resident  of 
Cuyahoga  county  before  and  at  the  time  she  commenced  this 
action. 

The  trustee  paid  the  plaintiff,  regularly,  the  income  assigned 
to  her  by  her  former  husband  until  the  year  1915,  at  which  time 
the  one  then  executing  the  trust  and  a  present  defendant  was 
notified  by  Edwin  R.  Lozier  to  make  no  other  payment  to  her, 
because,  as  he  said,  he  had  revoked  the  assignment  theretofore 
made  by  him  to  her,  with  the  power  annexed  to  it,  thereby  re- 
suming his  first  right  and  demanding  that  all  further  payments 
be  made  to  him  only.  The  defendant  trustee  thereupon  ceased 
making  payments  to  the  plaintiff,  and  declined  to  do  so  in  re- 
sponse to  a  demand  by  her.    Whereupon  she  brought  this  action 
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to  compel  payment  to  her,  she  not  consenting  to  the  purported 
revocation  of  the  assignment  by  her  former  husband,  or  to  his 
attempted  reclamation  of  the  trust  income. 

The  latter,  by  way  of  defense  to  the  action,  pleaded  and 
proved  a  statute  of  New  York,  enacted  before  the  execution  of 
the  will  and  substantially  operative  in  that  state  at  all  times 
since,  as  was  said,  and  which  provided  as  follows : 


i  <  n^^ 


The  right  of  the  beneficiary  to  enforce  the  performance  of 
a  trust  to  receive  the  income  of  personal  property  and  to  apply  it 
to  the  use  of  any  person,  can  not  be  transferred  by  assignment 
or  otherwise.  But  the  right  and  interest  of  the  beneficiary  of  any 
other  trust  in  personal  property  may  be  transferred."    •  •  • 

Before  the  notification  that  the  assignment  had  been  revoked 
this  law  was  somewhat  changed  in  verbiage,  but  not  in  sub- 
stance, operation  or  effect.  The  defendant,  the  trustee,  answered, 
professing  to  stand  neuter  and  taking  the  position,  in  substance, 
of  an  interpleading  party. 

Upon  issues  properly  joined,  to  which  the  foregoing  recited 
facts  are  relevant,  the  case  was  brought  to  trial  in  the  court  be- 
low without  a  jury. 

The  evidence  brought  forward  standing  in  substance  as  has 
now  been  stated,  the  court,  upon  the  facts,  held  the  law  to  be 
with  the  defendants  and  for  them  gave  judgment  accordingly. 

That  judgment  we  are  asked  in  this  proceeding  to  reverse. 

The  question  is  single :  Is  the  case  to  be  determined  by  Ohio 
law  or  that  of  New  York? 

Its  resolution,  either  way,  makes  it  simple  as  well  as  single. 
For  it  is  admitted  that  if  Ohio  law  is  to  be  applied  Lozier  must 
keep  his  engagement,  because  in  this  state  and  by  its  laws  he 
was  at  liberty  to  make  it  and  may  be  held  to  it^  It  is  equally 
certain  that  the  assignment  that  he  undertook  to  make  of  his 
right  to  the  income  of  the  trust  fund  was  in  New  York  by  law 
forbidden,  and  the  attempt  to  make  it  was  inert  and  a  nullity. 
The  landmark  of  the  defendant's  concession  at  this  point  is 
stated  in  his  brief  as  follows: 

**We  make  no  qu.estion  that  for  most  purposes  the  will  of 
Mary  M.  Lozier,  though  executed  in  New  York,  is  governed  by 
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the  law  of  Ohio,  where  she  was  domiciled  at  the  time  of  her 
death.  In  all  matters  relating  to  the  execution  of  the  will,  to 
its  construction  and  validity,  the  law  of  Ohio  governs;  but  we 
think  with  this  concession,  the  control  of  the  law  of  Ohio  ends." 

Of  course  courts  will  not  be  expected  to  be  astute  in  helping 
a  man  depart  from  his  agreement  once  made,  after  having  re- 
ceived what  he  deemed  a  meritorious  consideration  for  making 
it.  Still,  except  in  swaying  the  balance,  what  may  appear  to 
be  an  equitable  footing  can  have  no  place  where  the  question 
is  what  we  have  here. 

In  matters  of  contract  at  least,  the  thing  to  be  done  really  is 
to  reach  the  intent  of  the  parties  as  to  the  place  and  its  accom- 
panying law,  where  and  by  which  the  transaction  is  to  be  gov- 
erned. If  this  can  be  gathered  from  the  express  direction  of  the 
instrument,  or  impliedly  from  the  circumstances,  the  intent  may 
be  found  and  the  question  is  answered.  The  rare  exception  is 
where  the*  surroundings  point  to  an  attempt  to  commit  a  fraud 
on  the  law,  in  which  case  the  purpose  will  be  defeated  by  disre- 
garding the  intention.  If  we  may  apply  that  rule  to  this  case, 
we  find  no  expression  in  Mrs.  Lozier,  Senior's,  will  indicating  a 
purpose  or  a  preference  as  to  where  the  trust  created  by  it 
should  be  executed ;  the  words  of  the  instrument  are  not  demon- 
strative in  that  respect ;  they  point  out  no  forum  other  than  that 
of  the  will  as  a  whole  for  the  administration  of  the  trust  which 
it  creates.  The  mere  fact  that  the  mechanical  act  of  signing  the 
will  was  performed  in  New  York  and  away  from  the  settled 
domicile  of  the  testatrix  is  not,  we  think,  of  itself  and  without 
more,  significant  to  confer  jurisdiction  on  the  courts  of  her  so- 
journ in  administering  it,  or  any  part  of  it ;  at  most  it  may  be 
regarded  as  a  circumstance  which,  in  concurrence  with  others, 
may  fix  a  governing  intent  in  the  matter.  Indeed,  we  do  not 
know  that  more  is  claimed  for  it  here.  The  other  surroundings,, 
said  to  be  more  or  less  indicative  of  an  intention  to  submit  the 
trust  to  the  control  of  New  York  law,  are  that  the  trustees  named 
in  succession  were  residents  of  New  York  to  the  knowledge  of  the 
testatrix  when  she  made  her  will;  that  the  son  then  was,  and 
has  ever  since  been,  an  inhabitant  of  that  state,  as  was  also  his 
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wife  up  to  a  time  subsequent  to  the  assignment  to  her  by  her 
then  husband  of  his  share  of  the  trust  income;  that  the  courts 
of  New  York  without  objection  took  some  jurisdiction  by  way 
of  ratifying  the  testamentary  appointment  of  the  alternative 
trustee  and  becoming  the  custodian  of  his  bond,  and  that  the 
securities  constituting  the  body  of  the  trust  were  physically  in 
New  York,  to  the  knowledge  of  the  testatrix,  both  when  she  exe- 
cuted the  will  and  at  all  times  since.    It  is  said  to  have  been 
the  opinion  of  the  court  below  that  from  all  the  circumstances 
an  intention  might  be  found  in  the  mind  of  the  testatrix,  amount- 
ing to  a  pointing  out  of  the  New  York  forum  rather  than  that 
of  Ohio  in  which  this  trust  should  be  discharged,  thus  importing 
into  her  will  the  New  York  law  applicable  to  this  part  of  the 
instrument,  and  that  the  judgment  under  review  proceeded  on 
that  footing.    The  ordinary  legal  situs  of  stocks  and  securities  is 
that  of  the  person  of  the  owner;  it  is  ambulatory  only  as  the 
owner  is;  it  follows  and  keeps  its  identity  with  the  domicile  of 
the  owner,  primarily  if  not  conclusively.     This  will  shows  no 
conscious  attempt,  or  wish,  on  the  part  of  the  owner  to  separate 
the  situs  of  the  securities  from  herself  or  to  prevent  it  from 
following  her.    She  did  not  bring  or  send  the  securities  from 
her  own  domicile  to  New  York;  they  were  there,  fortuitously 
for  aught  that  appears  to  the  contrary,  from  the  time  of  their 
issue.     Their  being  there  may  have  been  an  accident  or  from 
considerations  of  their  safety  or  convenience  of  access  or  use  by 
the  owner.    But  that  they  were  there  from  a  design  by  her  that 
they  should  be  divorcees  from  herself — a  mensa  et  thoro — does 
not  appear,  nor,  as  we  think,  can  that  condition  be  extracted  as 
a  legal  consequence  of  all  the  facts  and  surroundings  of  the  case., 
It  can  not  be  that  because  one  dies  having  a  safety  deposit  box 
in  each  state  of  our  Union,  or  a  trust  involved  in  it,  his  estate 
must  by  possibility  be  administered  according  to  forty-nine  dif- 
ferent sets  of  laws,  as  each  may  be  invoked,  subject  to  all  tiie 
clashes  thence  resulting ;  our  text-books  on  conflict  of  laws  would 
in  that  event  stand  in  need  of  revision  and  enlargement.     In 
regard  to  what  the  New  York  court  did  in  the  case  in  hand,  its 
position  seems  to  have  been  no  more  than  that  of  an  honorable 
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neutral,  as  the  court  below  is  said  to  have  said.  Its  action  in  re- 
spect of  the  bond  and  ancillary  appointment  of  the  nominated 
trustee,  if  more  than  perfunctory,  was  only  to  husband  the  trust 
in  a  matter  of  formality;  it  evinced  no  purpose  of  taking  over 
the  substantive  jurisdiction  to  the  exclusion  of  that  of  origin  or 
to  perform  other  than  an  office  called  for  by  comity  between 
jurisdictions,  as  we  view  the  matter.  And  such  is  said  to  have 
been  the  view  of  the  court  of  common  pleas  at  this  particular 
point. 

We  can  find  in  the  circumstances  of  this  case  no  single  circum- 
stance which  we  can  regard  as  a  piece  of  evidence  going  to  show 
that  the  testatrix  chose  the  courts  of  New  York  rather  than  those 
of  her  own  state  as  the  instruments  to  execute  the  trust  which 
her  will  has  created.  And  since  no  one  circumstance  points  to 
a  designation  of  a  forum  to  make  effectual  her  purpose,  it  fol- 
lows that  all  the  circumstances  together  will  not  work  that  re- 
sult. 

We  have  examined  with  proper  attention  the  authorities  cited 
and  discussed  in  the  briefs.  For  the  most  part  they  will  not 
be  more  particularly  mentioned  here.  We  have  also  attended  to 
the  distinction  claimed  to  take  off  the  effect  of  some  of  the  cited 
cases,  the  argument  being  that  they  have  to  do  with  *'the  ques- 
tion of  the  validity  of  the  will,  and  not  at  all  with  the  question 
of  the  assignment  of  property  subject  to  a  trust  created  by  will." 
We  do  not  purpose  to  deal  with  this  contention  very  much,  ex- 
cept in  result. 

It  is  proper  to  say  in  passing  that  the  plaintiff  also  asks  the 
benefit  of  Section  47  of  the  '* Decedent's  Estate  Law"  of  New 
York,  to  neutralize  the  statute  of  that  state  forbidding  assign- 
ments, already  quoted.  It  is  enough  to  say  that  the  record  be- 
fore us  does  not  show  by  proof  or  exemplification  that  Section 
47  is  on  the  statute  books  of  New  York  at  all.  We  can  not  con- 
sider it. 

We  proceed  to  refer  to  some  authorities — mostly  text-books — 
in  muniment  of  the  conclusion  to  which  we  have  come  in  the 
ease,  keeping  in  view,  but  not  necessarily  allowing,  the  claimed 
distinction  referred  to,  which  must  run  through  all  that  we  have 
to  say  on  the  subject,  more  or  less. 
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Wharton,  Conflict  of  Laws,  p.  1322,  says : 


<< 


The  courts  of  a  state  which  is  neither  the  domicile  of  the 
testator,  nor  the  place  where  the  trust  is  to  be  administered, 
will  remit  the  personal  assets  found  there  to  the  former  state  or 
country  for  the  purposes  of  the  trust,  though  the  same  would 
offend  its  own  laws  against  perpetuities." 

Again  he  says,  p.  1325 : 

'*The  combined  effect  of  the  New  York  decisions  is  to  estab- 
lish the  rule  that  to  bring  a  bequest  of  personal  property  within 
the  New  York  statutes  against  perpetuities  and  suspension  of 
absolute  ownership,  the  testator  must  not  only  have  been  domi- 
ciled in  that  state,  but  the  will  must  also  contemplate  that  the 
trust  shall  be  executed  there,  or  at  lea^t  it  must  not  provide  for 
its  administration  elsewhere." 

In  Page  on  "Wills,  Section  35,  it  is  said : 

** Where  the  trust  may  be  executed  in  the  testator's  domicile 
in  compliance  with  law  there,  a  trustee  can  not  make  the  trust 
unenforceable  by  withdrawing  the  trust  funds  to  another  state 
where  such  trust  is  void  as  in  unlawful  restraint  of  alienation." 

The  author  allows  two  exceptions  to  the  rule:  When  the 
testator  directs  that  the  proceeds  be  sent  to  another  jurisdiction, 
there  to  be  applied  to  the  -purposes  of  the  trust,  the  courts  of 
his  domicile  may  help  to  enforce  it  by  applying  the  law  of  that 
state ;  but  not,  as  we  infer,  to  defeat  it.  And  where  the  testator 
directs  specific  funds  to  be  removed  to  another  state,  to  be  ad- 
ministered there,  the  law  of  that  state  will  govern. 

In  Ruling  Case  Law,  Vol.  5,  p.  1024,  it  is  said : 

'*The  general  principle  that  a  will  of  personal  property  is 
governed  by  the  lex  domicilii  of  the  testator  applies  to  the  valid- 
ity of  a  bequest  of  personal  property  as  affected  by  the  rule 
against  perpetuities  or  suspension  of  the  power  of  alienation, 
assuming  that  the  will  does  not  fix  a  definite  location,  beyond  the 
state  or  country  of  the  testator's  domicile,  where  the  fund  is  to 
be  held  or  administered.  And  it  has  been  held  that  this  rule 
governs  even  though  the  property,  the  trustee  and  most  of  the 
beneficiaries  are  in  another  state,  by  whose  law  the  bequest  would 
be  void.     But  the  purpose  of  the  rule  against  perpetuities  is 
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strictly  local,  and  so  if  a  definite  place  is  fixed  wherein  every- 
thing pertaining  to  the  trust  shall  be  located,  then  the  rule 
changes,  and  its  validity  so  far  as  the  rule  against  perpetuities 
is  concerned  is  tested  by  the  law  of  the  place  that  has  been  fixed. 
So  a  bequest  of  personal  property,  upon  a  trust  to  be  admin- 
istered in  a  foreign  country,  by  lie  law  of  which  it  is  valid, 
will  not  be  held  invalid  by  the  courts  of  the  testator's  domicile, 
even  though  it  contravenes  the  law  of  that  domicile  against  per- 
petuities." 

Passing  from  the  generalizations  of  text- writers,  we  shall  now 
comment  on  one  concrete  case,  with  particular  attention  to  its 
parallel  facts  with  those  of  the  case  at  bar  in  some  points  which 
we  regard  as  important.  It  is  Chase  v.  Chase  and  another,  2  Al- 
len, 101. 

The  will  of  an  inhabitant  of  Massachusetts  was  made  iu  that 
state  and  was  proved  therein  upon  the  testator's  death;  and  the 
estate  was  administered  there. 

This  will  created  a  trust  as  follows: 

**I  give  and  bequeath  unto  my  son  George  Hazen  Chase  and 
my  friend  Jeremiah  Hacker  of  Philadelphia,  ten  shares  in  the 
New  Market  Manufacturing  Company,  and  the  sum  of  seven 
thousand  dollars  to  be  held  by  them  and  the  survivor  of  them 
upon  the  following  trusts,  namely,  that  they  shall  keep  the  same 
invested  in  such  stocks  and  securities  as  they  may  think  best,  and 
also  may  appropriate  any  part  of  it  to  the  purchase  of  real  es- 
tate, if  at  any  time  they  should  think  it  for  the  interest  of  my 
son  and  his  family  to  do  so,  and  pay  the  income  and  annual 
interest  thereof  to  my  son,  Philip  Brown  Chase  of  Philadelphia, 
every  year  during  his  natural  life,  for  the  support  of  himself 
and  his  family  and  the  education  of  his  children,  and  upon  the 
decease  of  my  said  son,  my  said  trustees  or  survivor  of  them 
shall  divide  the  principal  of  said  trust  fund  in  their  hands  in 
equal  portions  among  all  the  issue  of  my  said  son." 

The  son,  Philip  B.  Chase,  and  his  family  were  residents  of 
Philadelphia,  continuoiisly,  from  the  making  of  the  will  to  the 
bringing  of  the  action.  The  will  relieved  the  trustees  from  giving 
bond.  Both  trustees  qualified,  but  before  suit  was  brought  the 
one  resident  in  Philadelphia  resigned  and  thenceforward  the 
trust  was  executed  by  the  Massachusetts  trustee  alone. 
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The  son,  it  was  alleged,  proved  worthless,  squandered  the 
trust  income  in  riotous  living  and  allowed  his  family  to  be  in 
want. 

The  wife  and  their  five  children  thereupon  brought  their  ac- 
tion in  the  courts  of  Massachusetts,  in  the  county  where  the 
will  had  been  admitted  to  probate. 

The  plaintiffs  asked  for  *  *  an  order  requiring  the  trustee  to  ap- 
propriate and  pay  such  portion  of  the  income  annually  towards 
the  maintenance  of  the  family  of  Philip  B.  Chase  and  the  educa- 
tion of  his  children  as  the  court  might  deem  fit  and  proper, 
•  *  *  and  for  other  relief."  The  report  then  goes  on  to 
say: 

**The  defendant,  Philip  B.  Chase,  demurred  to  the  bill,  as- 
signing for  causes  that  the  court  has  no  jurisdiction  of  his  per- 
son, or  of  any  controversy  between  him  and  the  plaintiff,  both 
being  residents  of  a  foreign  state ;  that  the  bill  states  no  case  for 
equitable  relief ;  and  that  the  will,  as  set  forth,  requires  the  trus- 
tee to  pay  over  the  trust  fund  to  him,  and  if  any  subsequent 
trust  is  therein  created,  it  oan  not  be  enforced  in  this  suit,  or 
by  this  court." 

The  whole  case  was  reserved  for  determination  to  the  Supreme 
Judicial  Court  of  JVIlassachusetts. 

That  court  proceeded  to  split  the  trust,  so  to  say,  by  holding 
that  Philip  was  a  sub-trustee  for  his  family — although  the  will 
in  terms  vested  in  him  the  absolute  right  to  receive  the  income — 
and  held  that  the  wife  and  children  could  enforce  the  secondary 
trust  in  the  courts  of  Massachusetts,  and  compel  the  husband  and 
father  to  share  the  usufruct  with  them  against  his  will. 

Coming  to  the  question  of  the  disputed  jurisdiction  of  the 
Massachusetts  court.  Chief  Justice  Bigelow  said: 

*  *  The  objection  to  the  jurisdiction  of  the  court  can  not  prevail. 
The  residence  of  the  trustee  and  cestuis  que  trust  out  of  the  com- 
monwealth does  not  take  away  the  power  of  this  court  to  regulate 
and  control  the  proper  administration  of  trust  estates  which  are 
created  by  wills  made  by  citizens  of  this  state,  and  which  have 
been  proved  and  established  in  the  courts  of  this  commonwealth. 
The  legal  existence  of  the  trust  takes  effect  and  validity  from  the 
proof  of  the  will  and  the  right  of  the  trustee  to  receive  the  trust 
fund  is  derived  from  the  decree  of  the  probate  court," 
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The  chief  justice  then  says  that  the  residence  in  the  state 
of  the  acting  trustee — ^the  diflferentiating  fact  between  that  case 
and  this  case — is  ''another  ground"  for  taking  jurisdiction,  his 
person  being  within  the  grasp  of  the  local  courts,  giving  the 
latter  the  physical  power  by  injunction  to  restrain  him  from 
making  payment  of  the  income  to  the  named  beneficiary  in  the 
trust.  But  this  ground  is  in  muniment  of  that  already  taken 
independently,  and  not  at  all  in  derogation  of  it  or  of  the  prin- 
ciple substantively  asserted  outside  of  it ;  the  court  assumed  full 
jurisdiction  without  that  consideration. 

It  should  seem  as  if  here  were  something  more  than  passing 
on  the  validity  of  the  will  within  the  only  limits  which  the  de- 
fendant's brief  allows  may  be  done,  namely,  as  to  the  formal 
execution,  probate  and  record  of  it.  In  other  words,  it  deals, 
effectually,  with  the  essential  validity  of  the  will,  in  distinction 
from  its  formal  validity — a  difference  much  discussed  in  the 
cases,  and  the  power  to  do  which  seems  to  be  clearly  denied  in 
the  brief.  It  declares  the  paramount  authority  of  the  courts  of# 
Massachusetts  ^*to  regulate  and  control  the  proper  admini^ra- 
tion  of  trust  estates,"  over  that  of  the  jurisdiction  of  the  domi- 
cile of  both  the  beneficiary  claiming  and  the  one  resisting,  at  the 
suit  of  the  former  over  the  protest  of  the  latter — his  sole  en- 
joyment of  the  income  having  been  exercised  for  years  and  there- 
tofore not  denied  as  a  vested  right  of  his.  It  enters  the  very 
citadel  of  the  trust — and  of  the  brief  here,  as  we  are  given  to 
understand  it — seizes  upon  what  is  claimed  to  be  an  inviolable 
right  to  the  contrary,  and  sequestrates  and  deflects  to  the  enjoy- 
ment of  others  than  the  first  taker  a  portion  of  what  the  will 
says  shall  be  given  to  him. 

This  appears  to  be  an  essential  part  of  the  validity  of  the  will, 
penetrating  into  the  domain  of  administration  of  the  trust  cre- 
ated by  it,  to  a  remote  effect.  Certainly  we  do  not  have  in  the 
case  we  are  discussing  the  matter  of  the  voluntary  and  perhaps 
eager  transfer  of  the  trust  income  by  one  who  seems  to  have  re- 
ceived what  he  regarded  as  value  for  the  assignment.  But  we 
do  have  a  case  where  the  court  of  the  testator's  domicile  steps 
in  and  does  the  assigning  for  him,  against  his  will,  rendering  to 
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him  nothing  which  he  thinks  is  of  value  to  him,  and  over  his 
pleaded  objection  to  its  jurisdiction,  and  so  works  the  assigning 
for  him,  asserting  its  essential  power  to  do  so. 

It  is  also  true  that  the  court  deduces  the  sub-trust  from  the 
will,  and  so  far  forth  may  be  saiS  to  construe  the  will — for  the 
brief  in  places  seems  to  include  construction  with  validity  and  so 
to  broaden  the  field  of  inquiry.  But  there  was  no  need  to  con- 
strue the  will  as  to  whom  it  directs  the  trust  income  to  be  paid ; 
as  to  that,  the  will  was  plain.  It  was  to  be  paid  to  Philip  Chase. 
But  the  court  did  interfere  to  divert  the  income  from  Philip 
after  he  became  entitled  to  it,  to  a  different  application.  That 
other  application  may  have  been  forbidden  by  the  law  of  Penn- 
sylvania. It  was  not  prohibited  by  the  law  where  the  will  was 
of  record  and  whence  the  power  to  make  the  changed  applica- 
tion was  derived,  as  the  court  held. 

It  is  quite  possible,  as  matter  of  course,  that  we  do  not  acutely 
apprehend  the  full  force  of  what  is  meant  by  '* validity,"  as  that 
term  is  used  in  the  following  extract  from  the  brief: 

**As  a  matter  of  fact,  both  these  cases  deal  exclusively  with 
the  question  of  the  validity  of  the  will,  and  not  at  all  with  the 
question  of  the  assignment  of  property  subject  to  a  trust  created 
by  wiLV 

We  think  we  do  understand,  however,  that  the  Massachusetts 
court,  in  the  case  cited,  did  ''deal''  *'with  the  assignment  of 
property  subject  to  a  trust  created  by  will,"  and  followed  the 
assignment  until  the  property  was  put  to  the  use  of  another.  It 
disturbed,  rudely  and  with  violence,  the  trust,  which  up  to  that 
time  was  getting  along  very  well,  both  the  trustee  and  the  primary 
beneficiary — as  well  as  the  courts  of  their  domicile,  as  far  as 
we  know — being  satisfied  with  it,  and  neither  of  them  invoking 
the  authority  of  the  ^Massachusetts  courts.  The  difference  is  that 
the  court  made  the  assignment  in  invituMf  and  not  the  one  to 
whom  the  settlor  in  the  trust  had  in  the  first  instance  given  the 
right  to  make  it.  And  in  so  doing  the  court  asserted  its  juris- 
diction as  superior  to  that  of  the  one  thus  made  the  compulsory 
assignor.  Whether  the  legal  effect  should  be  different  because  in 
one  case  the  transfer  was  forced  and  in  the  other  was  voluntary 
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and  for  value,  may  be  a  question.  If  there  is  a  difference  in 
point  of  merit,  it  is  to  the  advantage  of  the  plaintiff,  as  we 
think.  In  either  case  it  is  a  matter  of  contribution  to  the  sup- 
port of  family  dependents  and  in  both  cases  at  last  it  was  brought 
to  the  point  of  the  contribution  being  forced  by  the  courts.  The 
jurisdiction  invoked  to  do  the  forcing  resided — so  the  Massa- 
chusetts court  says — in  the  domicile  of  the  settlor  and  the 
probate  of  his  will  clear  through  to  the  end  of  directing  for 
whom  the  trust  income  may  in  a  proper  case  be  expended.  The 
defendant  in  this  case  contends  **that  the  validity  of  this  assign- 
ment is  to  be  determined  by  the  law  of  New  York" — the  domi- 
cile of  the  testator  and  the  probate  of  his  will  being  in  Ohio. 

We  probably  fail  to  grasp,  or  at  least  to  .appreciate  at  its  ap- 
praised value,  the  distinction,  so  much  insisted  on  in  the  brief, 
that  the  physical  presence  of  the  stocks  in  New  York  and  the 
domicile  in  that  state  of  the  assignor  and  the  assignee  in  the  as- 
sailed transfer,  of  themselves  render  the  cases  cited  by  the  plaint- 
iff totally  inapplicable.  In  Chase  v.  Chase  the  domicile  of  all 
the  parties  was  in  a  state  outside  of  that  which  took  jurisdic- 
tion. No  mention  is  made  of  where  the  corpus  of  the  trust  fund 
was  or  in  what  it  consisted.  It  was  not  deemed  in  any  way  de- 
cisive of  what  law  should  govern  in  the  disposition  of  the  case, 
the  court  proceeding  entirely  on  other  grounds  to  graft  the  sub- 
trust  on  the  first  one  and  then  to  administer  it.  The  demurrer 
to  the  bill  did  not  assign  the  locus  of  the  fund  as  in  any  way 
testing  the  jurisdiction;  the  allegation  at  that  point  was  that 
the  cestuis — ^both  first  and  secondary — resided  in  a  foreign  state. 
On  the  authority  of  that  case  Perry,  Trusts,  Section  71,  lays 
down  the  unqualified  rule,  as  follows: 

**If  a  trust  is  created  by  the  will  of  a  citizen  of  a  particular 
state,  and  his  will  is  allowed  by  the  probate  court  of  that  state, 
and  a  trustee  is  appointed  by  the  probate  court,  courts  of  equity 
will  have  jurisdiction  over  the  trust,  although  both  the  trustee 
and  the  property  are  beyond  the  jurisdiction  of  the  court." 

Our  inclination  is,  so  far  as  the  discussion  thus  far  has  gone, 
to  hold  that  the  undisputed  facts  of  the  case  are  not  operative 
to  deprive  the  Ohio  courts  of  jurisdiction  and  to  measure  the 
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rights  and  liabilities  of  the  parties  by  the  New  York  law  dis- 
abling Mr.  Lozier  in  a  proper  case  from  making  the  assignment 
which  evidenced  his  engagement  with  his  wife,  otherwise  meri- 
torious and  for  which  he  agreed  he  had  received  value. 

If,  however,  we  are  mistaken  in  that  conclusion,  another  con- 
sideration is  urged  upon  us  and  on  which  we  feel  we  can  rely 
with  confidence  in  coming  to  a  result.  The  principle  is 
this:  If  the  jurisdiction  is  claimed  for  two  courts,  in  one  of 
which  the  transaction  is  valid  and  void  in  the  other,  the  intent 
of  the  parties  should  govern  and  to  establish  that,  in  the  ab- 
sence of  stipulation  by  them  or  of  circumstances  pointing  to  a 
controlling  implication,  they  must  be  deemed  to  have  acted  in 
contemplation  of  the  validity  rather  than  the  avoidance  of 
their  engagements;  in  such  case  the  presumption  is  against 
an  intent  to  create  a  barren  and  inappropriate  right. 

The  proposition,  in  the  main  case  relied  on  here,  Pritchard  v. 
Norton,  106  U.  S.,  124,  is  stated  thus: 

**A  contract  is  governed  by  the  law  with  a  view  to  which  it  is 
made,  because  by  the  consent  of  the  parties  that  law  becomes  a 
part  of  their  agreement,  and  it  is  therefore  to  be  presumed  in 
the  absence  of  any  express  declaration  or  controlling  circum- 
stances to  the  contrary  that  the  parties  had  in  contemplation  a 
law  according  to  which  their  contract  would  be  upheld  rather 
than  one  by  which  it  would  be  defeated." 

In  the  opinion  in  that  case  IVIlr.  Justice  Matthews  discusses, 
painstakingly  and  clearly,  the  whole  question  from  both  points 
of  view — ^principle  and  authority. 

The  rationale  of  the  rule  is  found  in  Phillimore,  Int.  Law, 
469,  as  follows: 

*  *  It  is  also  to  be  remembered  that  in  obligations  it  is  the  will 
of  contracting  parties,  and  not  the  law  which  fixes  the  place  of 
fulfillment — whether  that  place  be  fixed  by  express  words  or  by 
tacit  implication — as  the  place  to  the  jurisdiction  of  which  the 
contracting  parties  elected  to  submit  themselves.  •  *  *  As 
all  the  foregoing  rules  rest  upon  the  presumption  that  the  obligor 
has  voluntarily  submitted  himself  to  a  particular  local  law,  that 
presumption  may  be  rebutted  either  by  an  express  declaration 
to  the  contrary,  or  by  the  fact  that  the  obligation  is  illegal  by 


OHIO  COURTS  OP  APPEALS.  198 


1918.]  Cuyahoga  County. 


that  particular  law,  though  legal  by  another.  The  parties  can 
not  be  presumed  to  have  contemplated  a  law  which  would  defeat 
their  engagements,"  >v 

We  think  the  same  principle  has  been  imposed  by  the  courts 
of  Ohio  in  the  enforcement  of  contracts  supposed  to'  be  tainted 
with  usury.    In  Scott  v.  Perlee,  39  0.  S.,  63,  it  is  said : 

**  Where  such  a  contract,  in  express  terms,  provides  for  a 
rate  of  interest  lawful  in  one  but  unlawful  in  the  other  state, 
the  parties  will  be  presumed  to  contract  with  reference  to  the 
laws  of  the  state  where  the  stipulated  rate  is  lawful,  and  such 
presumption  will  prevail  until  overcome  by  proof  that  the  stipu- 
lation was  a  shift  to  impart  validity  to  a  contract  for  a  rate  of 
interest  in  fact  usurious.'* 

In  Pritchard  v.  Norton,  supra,  further  comment  is  made  of 
the  rule  as  laid  down  in  Phillimore,  as  follows: 

**At  all  events,  it  is  a  circumstance  highly  persuasive  in  its 
character,  of  the  presumed  intention  of  the  parties,  and  entitled 
to  prevail,  unless  controlled  by  more  express  and  positive  proofs 
of  a  contrary  intent.'' 

We  think  it  has  not  been  so  overcome  in  this  case  and  that 
it  ought  to  prevail. 

The  result  of  its  prevailing  in  holding  one  to  his  engagement 
instead  of  permitting  him  to  break  it,  after  securing  its  benefit, 
does  not  render  the  rule  any  less  satisfactory  in  our  estimation. 
We  apply  it,  however,  not  for  that  reason,  but  because  it  states 
the  law  of  the  case,  as  we  think  and  hold. 

Upon  the  facts  in  the  record,  the  law  is  with  the  plaintiff. 

It  results  that  the  learned  court  who  tried  the  case  below  was 
in  error  in  applying  to  the  facts  the  law  of  New  York  instead 
of  Ohio. 

For  that  reason  the  judgment  under  review  is  reversed.  As 
the  material  facts  in  the  case  are  not  disputed;  as  all  parties 
waived  a  jury  trial  in  the  court  below,  thereby  submitting  to 
the  judgment  of  that  court  and  by  consequence  to  this  court 
which  has  now  overruled  that  judgment,  and  as  the  judgment 
that  should  have  been  rendered  there  depends  for  its  liquidation 
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to  a  money  amount  only  upon  a  computation,  we  now  proceed 
to  render  the  judgment  which  should  have  been  rendered  there ; 
that  the  plaintiff  recover  according  to  the  prayer  of  her  peti- 
tion and  that  the  cross-petitioning  defendant  trustee  have  judg- 
ment of  exoneration  upon  his  satisfying  the  judgment  for  the 
plaintiff. 

An  entry  to  that  effect  may  be  prepared. 

DuNLAP,  J.,  and  Lieghley,  J.,  concur. 


CONTEMPT  IN  FAILING  TO  PAY  MONEY  INTO  COUET  FOE 

SUPPOET  OF  MINOE  CHILDEEN. 

Court  of  Appeals  for  Lucas  County. 

Samuel  Elmer  Rhynard  v.  Robert  S.  Gardner,  Sheriff 

OP  Lucas  County. 

Decided,  December  13,  1916. 

Contempt — Procedure  Where  the  Sentence  is  Illegal  But  the  Conviction 
Lawful — Validity  of  an  Order  in  a  Divorce  Proceeding — Requiring 
the  Father  to  Pay  Money  Into  Court  to  he  Held  for  the  Future  Bene- 
fit of  His  Minor  Children. 

1.  The  court  of  common  pleas  has  power  and  jurisdiction  in  an  action 

for  divorce  to  order  the  payment  of  a  fixed  sum  monthly  to  the 
clerk  of  the  court  to  be  kept  intact  by  him  for  the  future  use  and 
benefit  of  the  children  until  the  further  order  of  the  court,  and 
such  order  can  not  be  questioned  collaterally  in  habeas  corpus. 

2.  Statutes,  authorizing  punishment  for  contempt  of  court  are  strictly 

construed  and  in  a  conviction  under  Section  12142,  General  Code, 
the  person  convicted  can  not  be  sentenced  to  remain  in  prison  for 
non-payment  of  fine  and  costs. 

3.  Where  the  conviction  for  contempt  of  court  is  lawful,  but  the  sen- 

tence imposed  is  illegal,  reasonable  opportunity  will  be  given  the 
proper  tribunal  to  re-sentence  before  the  discharge  in  habeas  cor- 
pus becomes  effective. 

Hankison,  Axline  &  Deeds,  for  petitioner. 
i7.  C.  D' Alton,  Prosecuting  Attorney,  and  W,  T.  8.  O'Hara, 
contra. 
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BlCHABDS,  J. 

The  petitioner,  Samuel  Elmer  Rhynard,  has  duly  applied  to 
this  court  for  a  writ  of  habeas  corpus,  and  counsel  representing 
the  defendant  have  been  notified  and  the  application  heard  on 
its  merits. 

It  is  claimed  that  the  petitioner  is  unlawfully  restrained  of 
his  liberty  in  the  jail  of  Lucas  county  by  the  sheriff  of  said 
county.  On  this  hearing  it  appears  that  the  petitioner  had  be- 
gun an  action  in  1914  for  divorce  from  his  wife,  Pernie  Rhy- 
nard, and  that  such  proceedings  were  had  that  he  was  granted 
a  divorce  from  her  in  the  court  of  common  pleas.  The  parties 
had  two  minor  children.  Shortly  after  the  decree  of  divorce, 
which  also  provided  for  the  custody  of  the  minor  children,  was 
rendered,  the  cause  came  on  further  to  be  heard  on  a  motion  of 
Mrs.  Bhynard  to  modify  the  decree  as  to  the  custody  of  the 
children,  and  the  decree  was  thereupon  so  modified  as  to  give 
her  the  custody  of  one  of  the  children  until  the  further  order 
of  the  court,  and  to  give  the  nominal  custody  of  the  other  child 
to  the  husband  so  long  as  the  child  remained  in  the  Ohio  Soldiers 
and  Sailors  Orphans'  Home  in  Xenia.  The  portion  of  the  or- 
der immediately  following  is  that  which  is  claimed  to  be  beyond 
the  power  and  jurisdiction  of  the  court,  and  is  that  against  which 
special  complaint  is  made,. and  for  the  failure  to  comply  with 
which  the  petitioner  is  imprisoned.    It  reads  as  follows : 

**It  is  further  ordered  that  commencing  May  1st,  1915,  and 
on  the  first  day  of  each  and  every  month  thereafter,  until  fur- 
ther order  of  the  court,  the  plaintiff  Samuel  E.  Rhynard  pay 
to  the  clerk  of  the  Common  Pleas  Court  of  Lucas  County,  Ohio, 
the  sum  of  twenty  ($20)  dollars,  which  said  money  shall  be 
kept  intact  by  said  clerk  of  court  for  the  future  use  and  benefit 
of  said  minor  children  until  further  order  of  this  court.*' 


A  careful  examination  of  the  language  of  this  portion  of  the 
decree  to  which  objection  is  particularly  made,  will  disclose  that 
it  is  not  subject  to  all  of  the  criticisms  urged  against  it.  It  is  said 
that  the  court  had  no  power  or  jurisdiction  to  provide  for  the 
accumulation  of  a  fund  which  might  be  used  at  some  time  in 
the  future  for  the  benefit  of  the  minor  children.    The  children 
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had,  of  course,  been  supported  in  the  past,  and  the  language  of 
the  decree  prohibits  using  the  money  to  be  paid  by  the  father 
of  the  children  in  satisfaction  of  any  claim  for  their  support  al- 
ready furnished,  and  contemplates  that  it  shall  only  be  used  for 
such  support  as  may  be  furnished  them  after  the  date  of  the 
decree.  The  court  would,  of  course,  retain  jurisdiction  of  the 
children  thereafter  without  specifically  so  providing  in  the  de- 
cree, but  the  decree,  nevertheless,  clearly  and  by  particular 
language  retains  such  jurisdiction  and  control  of  the  children 
and  the  fund,  subject  to  the  further  order  of  the  court.  It  can 
not  fairly  be  said  that  the  decree  contemplates  the  accumulation 
indefinitely  of  a  fund  to  be  used  in  the  remote  future  for  the* 
benefit  of  the  children.  A  more  reasonable  construction  is  that 
the  order  contemplates  the  payment  of  the  money  to  the  clerk 
of  the  court  of  common  pleas  to  be  safely  kept  until  the  court 
should  be  better  advised  as  to  the  specific  application  to  be  made 
of  it  for  the  benefit  of  the  minor  children.  That  determination 
might  be  made  at  any  time  after  entering  the  decree  providing 
for  the  payment.  We  are  of  the  opinion  that  the  court  had 
jurisdiction  to  make  this  order  and  did  not  exceed  its  power 
in  so  doing,  and  its  judgment  can  not  be  collaterally  impeached 
in  habeas  corpus.    Bly  v.  Smith,  Sheriff,  94  O.  S.,  97. 

Samuel  Elmer  Rhynard  was  prosecuted  in  contempt  pro- 
ceedings for  failure  to  comply  with  this  order,  and  on  such 
prosecution  was  adjudged  to  be  guilty,  and  was  sentenced  to 
pay  a  fine  of  fifty  dollars  and  the  costs  of  prosecution  and  to  be 
committed  to  the  Lucas  county  jail  for  a  period  of  ten  days, 
and  to  stand  committed  in  such  jail  until  the  fine  and  costs 
were  paid,  or  he  was  otherwise  released  according  to  law.  The 
conviction  was  evidently  under  Section  12142,  General  Code, 
which  reads  as  follows: 

"Sec.  12142.  The  court  shall  then  determine  whether  the 
accused  is  guilty  of  the  contempt  charged.  If  it  be  adjudged  that 
he  is  guilty,  he  may  be  fined  not  exceeding  five  hundred  dol- 
lars, or  imprisoned  not  more  than  ten  days,  or  both." 

Statutes  authorizing  punishment  for  contempt  must  be  strictly 
construed,  and  nowhere  in  this  section  is  there  contained  any 
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authority  to  adjudge  that  the  defendant  shall  be  imprisoned 
until  the  fine  and  costs  are  paid.  The  sentence  may  be  for  such 
sum  as  is  warranted  by  the  facts  and  within  the  limitation  named 
in  the  section,  and  the  sentence  of  imprisonment  can  not  exceed 
the  limit  specified  in  the  statute,  to-wit,  ten  days.  In-  the  case, 
under  consideration  the  sentence  is  that  the  petitioner  be  con- 
fined in  the  jail  until  the  fine  and  costs  are  paid  or  until  he  is 
otherwise  released  according  to  law.  The  court  was  without 
power  to  sentence  the  petitioner  otherwise  than  as  fixed  by  the 
terms  of  the  statute. 

The  principle  has  been  directly  so  announced  in  Luhbering 
V.  State  of  Ohio,  19  C.  C,  658,  and  has  been  re-announced  by  the 
circuit  court  in  this  county  in  Miller  and  Diehl  v.  Toledo  Orain 
&  Milling  Co.,  21  C.  C,  326.  It  follows  that  the  writ  of  habeaa 
corpus  should  issue  and  that  the  petitioner  is  entitled  to  his 
discharge  from  this  sentence. 

We  discover,  however,  no  illegality  apparent  in  the  record 
in  the  conviction  of  the  defendant  on  the  charge  of  contempt 
and  the  petitioner  is  not,  therefore,  entitled  to  his  discharge 
without  reasonable  opportunity  being  given  to  the  proper  au- 
thorities to  see  that  he  is  re-sentenced  on  said  conviction.  I 
call  attention  to  Medley,  Petitioner,  134  U.  S.,  160,  174;  also. 
Savage,  Petitioner,  134  U.  S.,  176 ;  also,  In  re  Bonner,  Petitioner, 
151  U.  S.,  242.  The  proper  procedure  in  cases  of  this  character 
is  discussed  and  cloarly  announced  in  12  R.  C.  L.,  1252,  Section 
70.  In  the  cases  above  cited  the  Supreme  Court  of  the  United^ 
States  had  under  consideration  a  situation  where  the  sentence 
was  illegal  but  the  conviction  lawful,  and  were  confronted  with 
the  practical  question  of  what  should  be  done  with  the  petitioner 
when  the  writ  of  habeas  corpus  was  issued ;  and  in  ^each  case 
delayed  the  taking  effect  of  the  order  until  such  time  as  the 
proper  authorities  could  be  notified  and  have  opportunity  to 
take  such  action  as  they  saw  fit. 

While  the  writ  of  habeas  corpus  is  awarded  in  this  case  and. 
the  petitioner  ord-ered  discharged,  a  copy  of  this  opinion  will  be 
furnished  to  the  trial  judge  in  the  court  of  common  pleas  who 
sentenced  the  petitioner,  for  such  further  action  as  he  may  wish 
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to  take  on  the  conviction  of  the  petitioner  in  the  contempt  pro- 
ceedings. 

The  discharge  in  habeas  corpus  is  ordered  not  to  take  effect 
until  four  o'clock  this  afternoon. 

Of  course,  nothing  in  this  opinion  is  intended  to  express 
the  views  of  this  court  in  a  oase  in  which  the  contempt  consists 
in  the  omission  to  do  an  act  which  the  accused  can  yet  perform 
and  the  finding  and  judgment  of  the  court  so  show,  as  provided 
in  Section  12143,  General  Code. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


RKARRANGEMENT  OF  SCHOOL  DISTRICTS. 

Court  of  Appeals  for  Ashland  County. 

The  Montgomery  Township  Board  op  Education  et  ad  v.  The 
County  Board  op  Education  op  Ashland  County  bt  al. 

Decided,  October  17,  1917. 

Schools — Action  to  Enjoin  Creation  of  a  Neto  School  District — Right 
of  Electors  to  Withdraw  their  Names  from  Remonstrance  to  Pro- 
posed  Action — Section  4736. 

Electors  signing  a  remonstrance  against  the  rearrangement  of  school 
districts  are  at  liberty  to  withdraw  their  names  at  any  time  within 
the  thirty  day  period,  or  until  official  or  Judicial  action  has  been 
taken. 

C.  H,  Workman,  for  plaintiff. 
Mylirantz  &  Patterson,  contra. 

HoucK,  J. 

This  cause  comes  into  this  court  on  appeal  from  the  Common 
Pleas  Court  of  Ashland  County.  The  plaintiffs  seek  to  enjoin 
the  county  board  of  education  of  Ashland  county  from  creating 
what  is  known  as  the  Nankin  Rural  School  District,  the  same 
being  created  out  of  certain  territory  lying  and  being  in  Orange 
and  Montgomery  townships  in  said  county. 


OHIO  COURTS  OF  APPEALS.  199 


1918.]  Ashland  County. 


Waiving  the  question  as  to  whether  or  not  the  theory  upon 
which  the  case  was  presented  to  this  court  by  counsel  is  a  cor- 
rect and  legal  one,  we  will  pass  upon  the  case  as  thus  presented, 
which  was  submitted  upon  a  transcript  of  the  evidence  taken  in 
the  common  pleas  court.    Counsel  for  plaintiffs  insist — 

First.  That  under  the  facts  as  established  by  the  evidence 
submitted  and  the  law  governing  them,  the  county  board  of 
education  was  without  power  or  authority  to  create  the  school 
district  in  question. 

Second.  That  there  was  an  abuse  of  discretion  on  the  part  of 
the  county  board  of  education  in  the  creation  of  said  school  dis- 
trict. 

Third.  That  within  thirty  days  after  the  filing  of  the  notice 
to  the  boards  of  eduction  in  the  territory  affected  a  majority  of 
the  qualified  electors  thereof  filed  a  written  remonstrance  with 
the  county  board  against  the  arrangement  of  the  school  district  so 
proposed. 

"We  do  not  deem  it  necessary  to  discuss  the  first  two  claims 
further  than  to  say  that  we  have  examined  the  evidence  offered 
in  the  case,  and  from  the  undisputed  facts  we  hold  that  these 
claims  are  not  well  taken,  and  are  entirely  without  evidential 
facts  or  law  to  support  them  or  either  of  them. 

The  third  question  raised  by  counsel  for  the  plaintiffs,  arises 
on  the  referendum  part  provided  by  Section  4736,  Qenenal  Code, 
as  found  in  Volume  106,  Ohio  Laws,  page  397,  which  reads: 

**The  county  board  of  education  shall  arrange  the  school 
districts  according  to  topography  and  population  in  order  that 
the  schools  may  be  most  easily  accessible  to  the  pupils,  and  shall 
file  with  the  board  or  boards  of  education  in  the  territory  affected, 
a  written  notice  of  such  proposed  arrangement;  which  said 
arrangement  shall  be  carried  into  effect  as  proposed  unless,  with- 
in thirty  days  after  the  filing  of  such  notice  with  the  board  or 
boards  of  education,  a  majority  of  the  qualified  electors  of  the 
territory  affected  by  such  order  of  the  county  board,  file  a  written 
remonstnance  with  the  county  board  against  the  arrangement  of 
school  districts  so  proposed.  The  county  board  of  education 
is  hereby  authorized  to  create  a  school  district  from  one  or  more 
school  districts  or  parts  thereof.  The  county  board  of  education 
is  authorized  to  appoint  a  board  of  education  for  such  newly 
created  school  district  and  direct  an  equitable  division  of  the 
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funds  OP  indebtedness  belonging  to  the  newly  created  district. 
Members  of  the  boards  of  education  of  the  newly  created  district 
shall  thereafter  be  elected  at  the  same  time  and  in  the  same  man- 
ner as  the  boards  of  education  of  the  village  and  rural  distiicts. 


>> 


The  facts  in  the  case  at  bar  are  that  in  said  proposed  Nankin 
rural  school  district  there  were  220  qualified  electors  on  the  date 
of  the  filing  of  the  remonstrance,  which  remonstrance  against 
said  proposed  district  contained  the  names  of  120  qualified  elec- 
tors. 

It  is  further  conceded  as  a  fact  that  15  of  the  electors  who  had 
signed  the  remonstrance  withdrew  their  names  from  same,  which 
was  done  within  the  thirty  day  period,  being  the  period  within 
which  the  remonstrants  could  file  a  remonstrance. 

It  is  earnestly  urged  by  counsel  for  plaintiffs  that  after  the 
remonstrance  was  filed  the  signers  thereof  were  without  power 
to  and  as  a  matter  of  law  had  no  right  to  withdraw  their  names 
therefrom.  In  other  words,  that  the  signers  had  lost  their  power 
of  recall  and  the  board  of  education  its  authority  or  jurisdic- 
tion in  the  premises. 

We  can  not  agree  to  this  principle  of  law  claimed  by 
learned  counsel  for  the  plaintiffs  in  this  respect,  because  we  are 
of  the  opinion  that  it  is  too  narrow  a  construction  placed  upon 
these  facts,  which  would  in  effect  bar  an  elector  from  withdraw- 
ing his  signature  from  a  remonstrance,  although  the  full  period 
in  which  the  remonstrance  could  be  filed  with  the  board  of 
education  had  not  elapsed.  We  hold  the  rule  of  law  to  be  in  such 
a  case  that  the  electors  signing  the  remonstrance  had  the  right, 
or  as  many  of  them  as  so  desired,  to  withdraw  their  names  from 
same  at  any  time  within  the  thirty  day  period,  or  until  official 
or  judicial  action  had  been  taken  upon  the  remonstrance;  and 
neither  of  these  having  occurred  in  the  present  case,  in  our 
judgment,  the  withdrawal  of  the  fifteen  electors  who  signed 
the  remonstrance  was  not  only  their  privilege  but  a  legal  right 
which  they  could  exercise  under  the  conceded  facts  in  this  case. 

It  therefore  follows  that  if  fifteen  of  the  electors  have  with- 
drawn from  the  remonstrance,  which  left  only  105  legal  remon- 
strants, and  this  not  being  a  majority  of  the  electors  in  the  pro- 
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posed  new  school  district,  that  no  claim  can  legally  be  made  by 
plaintiffs  that  a  remonstrance  such  as  could  be  claimed  under 
the  above  section  was  presented  or  before  the  board  of  education. 

Therefore,  assuming  that  such  remonstrance,  if  signed  by  the 
proper  number  of  electors  and  presented  within  the  time  pre- 
scribed by  law  would,  in  effect,  invalidate  the  proposed  new 
school  district,  it  will  be  observed  that  inasmuch  as  this  pro- 
vision of  the  statute  had  not  been  complied  with,  plaintiffs  can 
not  thereby  claim  any  legal  rights  thereunder. 

We  do  not  deem  it  necessary  to  discuss  further  the  facts  nor 
the  law  of  the  case  other  that  to  say  that  many  of  the  questions 
here  involved  have  heretofore  been  determined  by  this  court 
in  other  cases,  as  well  as  by  the  Supreme  Court  of  our  state. 
It  therefore  follows,  from  what  we  have  already  said,  that  the 
plaintiffs  are  not  entitled  to  the  relief  prayed  for  in  their  peti- 
tion, and  it  is  the  judgment  of  this  court  that  the  petition  of 
plaintiffs  be  dismissed  and  that  the  injunction  heretofore  allowed 
be  dissolved,  and  that  the  costs  of  this  case  be  paid  by  plaintiffs. 

Powell,  J.,  and  Shields,  J.,  concur. 


AUTHORITY  TO  REVIEW  THE  JUDGMENT  OF  THE  COMMON 
PLEAS  IN  A  CONTESTED  ELECTION  CASE. 

CJourt  of  Appeals  for  Lucas  County. 

Charles  W.  McGuirb  v.  Charles  ]\I.  Milroy  et  al. 

Decided,  March  31,  1916. 

Elections — Contests  of.  Are  in  the  Nature  of  Special  Proceedings — 
Jurisdiction  of  the  Court  of  Appeals  to  Review  Judgments  of  the 
Common  Pleas  in  Such  Cases — As  to  the  Exercise  of  Judicial  Pow- 
er in  Political  Matters. 

By  virtue  of  the  provisions  of  Section  12247,  General  Code,  as  amend- 
ed 103  O.  L.,  431,  the  judgment  of  a  court  of  common  pleas  ren- 
dered in  a  proceeding  to  contest  the  election  of  a  mayor  of  a 
city,  may  be  reviewed  on  error  In  the  court  of  appeals. 
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Ray  &  CordiU  and  Jvliam.  H.  Tyler,  for  plaintiflP  in  error. 
J.  K.  Hamilton,  8.  8.  Burtsfield  and  Oeorge  P.  Hahn,  for  the 
defendant  in  error,  Charles  M.  Milroy. 

.    Richards^  J. 

Error  to  the  court  of  common  pleas.  On  motion  to  dismiss 
petition  in  error. 

This  proceeding  in  error  grows  out  of  a  contest  of  the  election 
held  on  November  2,  1915,  for  mayor  in  the  city  of  Toledo.  As 
a  result  of  that  election  the  election  officials  returned  that 
Charles  M.  Milroy  was  duly  elected  to  the  office  of  mayor. 
Shortly  thereafter  proceedings  were  commenced  in  the  court  of 
common  pleas  to  contest  the  election,  by  filing  in  that  court  a 
notice  of  appeal,  the  same  being  filed  by  Charles  W.  McGuire, 
as  contestor,  and  the  contestees  named  therein  being  Charles  M. 
Milroy,  George  A.  Murphy  and  Carl  H.  Keller.  This  proceeding 
was  heard  in  the  court  of  common  pleas  before  three  judges  of 
that  court  sitting  together  for  that  purpose,  and  by  the  judg- 
ment of  that  court,  as  rendered  by  said  judges,  it  was  found 
that  Charles  M.  Milroy  was  duly  elected  mayor  of  the  city  of 
Toledo,  and  it  was  ordered  and  adjudged  by  the  court  that  the 
notice  of  appeal  be  dismissed  and  that  the  contestor  pay  the 
«osts  of  the  proceeding. 

A  petition  in  error  was  filed  in  this  court  to  reverse  this  judg- 
ment, and  Charles  M.  Milroy,  by  his  counsel,  has  filed  a  motion 
for  an  order  dismissing  the  petition  in  error  for  the  reason  that 
this  court  has  no  jurisdiction  of  the  matters  complained  of 
therein.  This  case  has  been  submitted  to  this  court  only  upon 
said  motion,  and  the  sole  question  to  be  now  adjudicated  is 
whether  this  court  does  or  does  not  have  jurisdiction  on  a  proceed, 
ing  in  error  of  this  character. 

Article  II,  Section  21  of  the  Constitution  of  Ohio,  empowers 
the  General  Assembly  to  determine  before  what  authority  and 
in  what  manner  the  trial  of  contested  elections  shall  be  con- 
ducted. This  provision  of  the  Constitution  empowers  the  Gen- 
eral Assembly  to  confer  jurisdiction  upon  any  of  the  courts  to 
hear  and  determine  election  contests;  and  it  is  held  in  Thomp- 
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son  V.  Redvngton  et  dL,  92  0.  S.,  75,  that  authority  conferred  by 
virtne  of  this  provision  is  not  judicial  power,  but  political  power. 
See  also  Link  v.  Karl,  Mayor,  89  0.  S.,  326. 

Pursuant  to  the  authority  thus  conferred  by  the  Constitution, 
the  Oeneitftl  Assembly  has  enacted,  in  Section  5169,  General 
Code,  that  in  cities  the  election  of  a  mayor  may  be  contested  in 
the  manner  provided  for  a  contest  of  the  election  of  county  offi- 
cers. Other  sections  of  the  General  Code  provide  the  manner  of 
such  contest,  it  being  enacted  in  Section  5148,  General  Code, 
that  it  is  to  be  by  appeal  to  the  court  of  common  pleas;  and  by 
Section  5151,  General  Code,  that  the  contest  shall  be  heard  and 
determined  by  the  court,  if  then  in  session,  and  if  not  then  in 
session,  at  the  next  term  thereafter.  Section  5152,  General  Code, 
provides  for  the  method  of  conducting  the  trial,  and  the  follow- 
ing section  provides  that  any  matter  involved  in  the  proceeding 
may  be  determined  by  the  court  on  motion,  otherwise  the  case 
shall  be  heard  in  its  regular  order  upon  the  docket.  This  section 
concludes  with  a  provision  that  the  court  shall  render  judgment 
against  the  party  failing  in  the  action,  for  all  costs  of  the  con- 
test. 

Counsel  for  the  contestee  claim  that  the  judges  of  the  court 
of  common  pleas,  in  sitting  as  a  court  to  determine  the  contest; 
were  not  exercising  judicial  power,  but  were  only  in  the  exer- 
cise of  political  power,  and  that,  therefore,  any  judgment  which 
may  have  been  rendered  oan  not  be  reviewed  on  error  by  this 
court.  The  right  of  review  on  error  is,  of  course,  a  matter  which 
must  depend  on  statute,  and  unless  conferred  by  statute  such 
right  does  not  exist.  It  is  provided  in  Article  IV,  Section  6  of  the 
Constitution,  that  courts  of  appeals  shall  have  jurisdiction  to  re- 
view, affirm,  modify  or  reverse  the  judgments  of  courts  of  com- 
mon pleas  and  other  courts  of  record,  as  may  be  provided  by 
law.  Following  this  constitutional  provision,  the  General  Code, 
Section  12247,  as  amended  103  0.  L.,  431,  provides,  in  substance 
that  a  judgment  rendered,  or  final  order  made,  by  a  court  of 
common  pleas  or  by  a  judge  thereof,  may  be  reversed,  vacated 
or  modified  by  the  court  of  appeals.  Our  Supreme  Court  in  a 
number  of  cases  has  sustained  proceedings  in  error  brought  to 
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reverse  judgments  rendered  by  courts  of  common  pleas  in  elec- 
tion contests.  These  decisions  have  apparently  been  rendered 
without  giving  particular  consideration  to  the  question  whether 
the  lower  court  was  in  the  exercise  of  judicial  power  or  political 
power,  the  court  reaching  the  conclusion,  under  the  section  to 
which  reference  has  just  been  made,  that  the  right  of  the  upper 
court  to  review  such  judgments  was  thereby  conferred.  Numer- 
ous cases  of  this  character  are  cited  by  counsel,  but  I  only  need 
call  attention  to  one  or  two.  See  Lehman  v.  MicBride,  15  0.  S., 
573,  and  Powers  v.  Reed  et  al,  19  0.  S.,  189.  The  Supreme  Court 
in  rendering  these  and  like  judgments  was  evidently  not  much 
concerned  with  the  question  as  to  whether  the  power  that  was 
being  exercised  was  political  power  or  judicial  power,  but  as- 
sumed that  in  either  event  the  right  to  prosecute  error  existed 
by  virtue  of  the  statutes  applicable  to  actions  generally.  True, 
the  contest  of  an  election  is  not  a  civil  action,  but  a  special  pro- 
ceeding, but  the  statute  for  prosecuting  error  applies  as  well  to 
final  orders  and  judgments  entered  in  special  proceedings  as  to 
those  entered  in  civil  actions.  The  question  was  before  the  Su- 
preme Court  of  Indiana  and  that  court  held  that  the  right  of 
proceeding  in  the  upper  court  to  set  aside  a  judgment  rendered 
in  an  election  contest  existed  by  virtue  of  the  general  statutes. 
See  Weakley  v.  Wolf,  148  Ind.,  208,  213. 

The  method  of  procedure  as  set  out  in  the  sections  of  the 
General  Code  to  which  attention  has  been  called  (Sections  5148 
to  5153,  General  Code)  clearly  indicates  that  the  court  is  re- 
quired to  proceed  substantially  in  the  manner  in  which  courts 
usually  proceed  in  the  trial  of  ordinary  litigation,  excepting  that 
the  issues  are  not  made  up  by  pleadings,  and  provides  that  after 
the  trial  shall  have  been  concluded  the  court  shall  render  a 
judgment  based  on  the  evidence  and  the  law.  These  provisions 
indicate  that  the  court  is  invested  with  all  the  indicia  of  judicial 
action.  I  call  attention  to  3  Corpus  Juris,  373,  where  the  learned 
authors  of  the  article  on  appeal  and  error  state,  in  well  chosen 
language  and  in  very  guarded  terms,  the  rule  applicable  to  the 
exercise  of  such  authority.    It  is  as  follows: 
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It  may  be  stated  as  a  general  rule  that,  where  any  power  is 
conferred  upon  a  court,  to  be  exercised  by  it  as  a  court,  in  the 
manner  and  with  the  formalities  of  a  court,  and  in  its  ordinary 
proceedings,  the  action  of  such  court  is  to  be  deemed  judicial, 
irrespective  of  the  original  stature  of  the  power,  and  the  deter- 
mination of  the  court  thereon  may  be,  therefore,  appealable." 

It  was  held  in  Moore  v.  Sharp,  98  Tenn.,  65,  that  a  court  in 
determining  an  election  contest  involving  the  office  of  sheriff 
does  not  sit  as  a  special  tribunal  but  as  a  court  in  the  exercise  of 
its  judicial  functions. 

In  a  republican  form  of  government  the  right  of  franchise  is 
one  of  the  most  valuable  rights,  and  in  order  that  it  may  be  pre- 
served and  protected  the  right  is  provided  to  contest  the  election 
of  any  candidate  for  office.  If  the  judgments  of  the  courts  ren- 
dered in  determining  mere  property  rights  are  subject  to  review 
by  proceedings  in  error,  much  more  so  should  the  judgments  of 
tribunals  determining  the  right  to  an  office  filled  by  election.  We 
can  not  believe  that  either  the  people,  in  adopting  the  Consti- 
tution, or  the  General  Assembly  in  providing  for  the  contest 
of  elections  for  such  an  important  office  as  that  of  mayor  of  a 
city,  intended  to  make  the  judgment  entered  in  the  court  of  com- 
mon pleas  absolutely  final,  but  are  clearly  of  the  opinion  that 
such  judgment  is  one  which,  within  the  language  of  Section 
12247,  General  Code,  as  amended  103  O.  L.,  431,  may  be  reviewed 
on  error  in  the  court  of  appeals. 

The  motion  to  dismiss  the  petition  in  error  will,  therefore,  be 
overruled. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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DETERMINATION  AS  TO  THE  CHARACTER  OF  THE 

LEGACY  BEQUEATHED. 

Court  of  Appeals  for  Franklin  County. 

Simeon  Nash,  as  Executor  of  the  Last  Will  and  Testament 
•  OP  IIaby  Maxon  Nash,  Deceasbd,  v. 
Dabien  C.  Hamilton  et  al. 

Decided,  January  15,  1918. 

Wills — Bonds  Bequeathed  But  Afterward  Sold  by  the  Testatrix— Be- 
quest  Demonstrative  and  Ordered  Satisfied  Out  of  Other  Funds  of 
the  Estate, 

1.  A  bequest  of  $2,000  of  the  first  mortgage  bonds  of  the  GallipoUs  Gas 

&  Electric  Company  Is  a  demonstrative  and  not  a  specific  legacy. 

2.  The  bonds  described  having  been  converted  by  the  testatrix,  the 

legacy  Is  not  thereby  adeemed  but  may  be  satisfied  from  any 
property  or  fund  of  the  estate  not  specifically  devised  or  be- 
queathed. 

Williams  &  Nash,  for  plaintiff. 
G.  C.  Bihbe,  contra. 

Allread,  J. 

On  appeal. 

This  cause  involves  a  construction  of  the  following  clause  of 
the  will  of  Mary  Maxon  Nash : 

**To  my  sister  Rarien  C  Hamilton,  wife  of  F.  W.  Hamilton, 
I  give  and  devise  the  following  property :    *     *     *. 

'*  (c)  $2,000.00  of  the  first  mortgage  bonds  of  the  GallipoUs 
Gas  &  Electric  Company,  said  bonds  being  secured  by  mortgage 
upon  both  the  gas  and  electric  plants." 

At  the  time  of  the  execution  of  said  will  the  testatrix  owned 
four  first  mortgage  bonds  of  the  par  value  of  $2,000  issued  by 
the  GallipoUs  Gas  &  Coke  Company,  which  operated  a  gas  and 
electric  plant  in  said  city  and  which  were  evidently  the  bonds 
contemplated  in  the  provision  above  quoted. 
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Subsequent  to  the  making  of  the  will,  the  testatrix  sold  two 
of  said  bonds  for  the  sum  of  $1,016.92.  The  other  two  bonds 
were,  in  the  lifetime  of  said  testatrix,  liquidated,  the  testatrix 
receiving  therefor  the  sum  of  $950. 

At  the  time  of  the  testatrix's  death  she  held  no  bonds  in  said 
company. 

Counsel  for  Darien  C.  Hamilton  contends  that  the  bequest 
under  consideration  is  primarily  one  of  $2,000,  and  that  the 
bonds  referred  to  merely  designate  the  fund  from  which  the 
bequest  is  to  be  raised. 

On  the  other  hand,  counsel  for  the  executor  contends  that 
the  primary  bequest  is  of  the  s^id  bonds^  and  that  the  $2,000 
is  merely  descriptive  of  the  bonds. 

If  the  latter  contention  prevails  then  it  would  follow  that  the 
bequest  was  specific  and  that  the  sale  of  the  bonds  by  the  testa- 
trix would  have  the  effect  of  adeeming  or  revoking  the  legacy. 

If  the  former  contention  is  adopted  the  bequest  would  become 
a  demonstrative  one,  to  be  realized  first  from  said  bonds  and  in 
the  absence  of  such  bonds  from  other  funds  of  the  estate  not 
specifically  devised. 

The  respective  contentions  have  been  supported  by  counsel 
in  Able  and  exhaustive  briefs  in  which  all  the  leading  authorities 
have  been  cited  and  reviewed. 

In  proceeding  to  a  consideration  of  the  construction  of  the 
clause  above  quoted,  we  find  that  the  authorities  are  practically 
unanimous  that,  where  the  terms  of  a  will  are  ambiguous  or 
doubtful,  the  courts  are  strongly  inclined  against  a  specific 
legacy,  and  favor  a  construction  which  will  make  the  same  either 
general  or  demonstrative. 

The  reason  for  this  is  apparent  when  the  nature  of  a  specific 
devise  is  considered.  The  property  which  is  made  the  subject 
of  a  specific  devise  is  often  disposed  of  in  the  lifetime  of  the 
testator,  and  while  the  proceeds  may  remain  in  the  testator's 
estate,  yet  such  proceeds  can  not,  for  obvious  reasons,  be  made 
liable  to  the  specific  devise.  In  many  cases,  therefore,  the  spe- 
cific devise  fails  by  operation  of  law,  when  the  testator  did  not 
actually  intend  to  adeem  or  revoke  the  legacy. 
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This  rule  of  construction  is  thus  stated  by  Wood,  J.,  in  Oil- 
breath  v.  Winter  Ex'rs,  10th  Ohio,  on  page  69 : 

**The  distinction  which  marks  the  specific  from  the  demon- 
strative legacy  is  frequently  nice  and  diflScult,  but  it  is  the  oft 
repeated  language  of  the  books  that  courts  lean  against  the 
former,  and  it  is  with  regret  the  chancellor  declares  he  finds  the 
intention  of  the  testator  establishes  a  specific  legacy.*' 

The  same  rule  is  thus  stated  in  the  case  of  Kenaday  v.  Sin- 
nott,  179  V.  S.,  606: 

**4.  Certain  familiar  rules  of  construction  of  wills  reiter- 
ated; (a)  that  the  intention  of  the  testator  must  prevail.  •  •  • 
(c)  That  the  courts  in  general  are  averse  from  construing  lega- 
cies to  be  specific.*' 

IMany  other  authorities  are  to  the  same  effect.  We,  therefore, 
come  to  a  careful  examination  of  the  language  employed  to 
determine  whether  the  legacy  was  clearly  intended  to  be  specific. 

The  case  of  Rote  v.  Warner,  17  C  C,  342,  is  cited.  In  this 
case  the  devise  was  of  $10,000,  payable  out  of  certain  shares  of 
the  capital  stock  of  certain  corporations,  and  this  was  held  to 
be  demonstrative. 

The  case  of  Ives  v.  Canhy,  48  Federal,  718,  is  very  similar  to 
the  case  at  bar  and  holds  the  devise  to  be  demonstrative. 

Counsel  for  the  executor  insists  that  the  preposition  "of" 
is  significant  and  is  consistent  only  with  the  theory  of  a  specific 
bequest  of  the  bonds.  While  such  construction  is  possible,  yet 
we  have  no  hesitancy  in  holding  that  it  does  not  clearly  follow. 

Under  what  we  consider  to  be  the  almost  unanimous  trend  of 
authority,  we  are  bound  to  hold  that  the  provision  above  quoted 
creates  a  demonstrative  legacy  in  favor  of  Darien  C.  Hamilton 
and  that,  in  the  absence  of  the  bonds  referred  to,  the  legatee  is 
entitled  to  have  the  same  satisfied  out  of  other  funds  of  the  es- 
tate not  specifically  devised. 

Decree  accordingly. 

KuNKLB,  J.,  and  Fernbding,  J.,  concur. 
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WHEN  THE  RESULT  OF  AN  ELECTION  AS  OFFICIALLY 

MAY  BE  SET  ASIDE. 

Court  of  Appeals  for  Cuyahoga  County. 

Judges  Chittenden,  Richards  and  Kinkade,  of  the  Sixth  District, 
Bitting  in  place  of  the  Judges  of  the  Elighth  District. 

Alva  R.  Dittrick  v.  Frank  T.  Andrews  et  al. 

Decided,  June  4,  1917. 

Elections — Presumption  of  Regularity  of  Offlcial  Count — Nature  of  the 
Evidence  Required  to  Warrant  Setting  the  Result  Aside, 

When  the  official  count  of  an  election  has  been  made  and  declared 
by  the  board  of  deputy  state  supervisors  and  Inspectors  of  elec- 
tions, the  result  is  attended  with  a  presumption  of  regularity 
that  should  not  be  set  aside  except  upon  evidence  which  fairly 
shows  such  uniformity  of  error  in  such  a  large  percentage  of  the 
voting  precincts  involved  as  reasonably  leads  the  court  to  the 
conclusion  that  like  errors  probably  have  occurred  in  the  precincts 
from  which  no  evidence  is  produced,  and  to  such  extent  as,  taking 
into  account  the  neutralizing  effect  of  similar  errors  on  the  oppos- 
ing ticket,  which,  in  the  absence  of  evidence  the  court  may  as- 
sume if  no  fraud  is  claimed  or  shown,  would  probably  change 
the  result  of  the  election. 

Bernsteen  &  Bernsteen,  for  plaintiff  in  error. 
Pierce  D.  Metzger,  contra. 

Chittenden,  J. 

Error  to  the  Court  of  Common  Pleas. 

At  the  election  held  on  November  7,  1916,  the  Democratic 
candidates  for  county  commissioners,  Frant  T.  Andrews,  Jo- 
seph Menning  and  James  T.  Kelly,  were  declared  duly  elected 
by  the  board  of  deputy  state  supervisors  and  inspectors  of 
elections.  Thereupon  the  Republican  candidates,  Fred  H. 
Kohler,  Alva  R.  Dittrick  and  John  A.  MacDonald,  appealed 
from  the  decision  of  the  board  of  deputy  states  supervisors 
and  inspectors  of  elections  to  the  court  of  common  pleas  as 
provided  by  statute,  and  served  the  necessary  notices  of  con- 
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test.  This  resulted  in  nine  election  contests  in  the  court  of 
common  pleas  and  these  contest  cases  were  consolidated  and 
all  proceeded  under  cause  number  153105  entiled  Alva  B.  Ditt- 
rick V,  James  T.  Kelly.  Testimony  was  taken  before  justices 
of  the  peace  and  the  cause  came  on  for  trial  in  the  court  of 
common  pleas,  resulting  in  a  finding  in  favor  of  the  contestees 
and  a  dismissal  of  the  appeal  at  the  costs  of  the  contestants. 
To  this  judgment  error  is  prosecuted  in  this  court. 

The  evidence  shows  that  Cuyahoga  county  had  576  or  578 
voting  precincts;  that  at  the  election  in  question  133,483  bal- 
lots were  cast.  The  deputy  state  supervisors  and  inspectors  of 
elections,  upon  the  oflScial  count  of  the  ballots,  found  that  71,533 
ballots  had  been  cast  in  favor  of  Woodrow  Wilson,  Democratic 
candidate  for  president,  and  51,287  ballots  in  favor  of  Charles 
E.  Hughes,  Republican  candidate  for  president.  The  remainder 
of  the  ballots  were  cast  in  favor  of  minor  candidates  for  the 
office  of  president.  The  declared  result  of  the  election  for  the 
office  of  county  commissioners  was  as  follows: 

For  the  Republican  candidates: 

Fred  Kohler 56,574  votes 

Alva  R.  Dittrick,  56,609  votes 

John  A.  MacDonald 55,414  votes 

Few  the  Democratic  candidates: 

Frank  T.  Andrews 63,471  votes 

Joseph  Menning, 61,314  votes 

James  T.  Kelly   59,131  votes 

It  is  not  claimed  by  the  contestants  that  there  was  any  fraud 
in  the  conduct  of  the  election  or  in  the  counting  of  the  ballots. 
It  is  their  earnest  contention,  however,  that  there  were  mistakes 
and  errors  made  in  the  counting  of  the  ballots  and  that  if  all 
the  ballots  had  been  correctly  counted  the  result  would  have 
been  showTi  to  be  the  election  of  the  Republican  candidates  for 
county  commissioners  instead  of  the  Democratic  candidates. 

The  contestants  calle:d  seventy-five  witnesses  who  testified 
as  to  errors  said  to  have  been  committed  in  seventy-five  diflferent 
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precincts,  and  the  total  number  of  ballots  about  which  they 
testified  as  having  been  erroneously  counted  was  approximately 
1,200.  These  precincts  are  said  to  be  distributed  generally 
throughout  the  city  and  one  or  two  precincts  from  each  end  of 
the  county  outside  of  the  city,  and  that  the  testimony  indicates 
that  errors  in  the  method  of  counting  were  being  made  generally 
throughout  the  county,  and  that  if  the  same  ratio  of  errors 
was  made  throughout  the  county  the  announced  result  of  the 
election  would  of  necessity  be  changed.  The  mistakes  claimed 
ranged  themselves  into  several  classes.  The  evidence  does  not 
show  that  the  same  class  of  mistakes  was  uniform  in  all  pre- 
cincts. In  some  precincts  the  testimony  shows  that  a  given 
class  of  claimed  errors  was  made  in  the  counting;  that  in  other 
precincts  another  class  of  errors  prevailed;  and  that  in  some 
precincts  perhaps  errors  of  each  class  were  testified  to. 

At  the  conclusion  of  the  evidence  counsel  for  the  contestants 
moved  the  court  to  make  an  order  requiring  that  all  the  ballots 
cast  in  the  county  be  opened.  After  argument  the  court  de- 
clined to  make  such  an  order  and  dismissed  the  appeal  as  above 
stated.  The  motion  of  the  contestants  was  based  upon  the  pro- 
visions of  Section  5090-1,  General  Code  (106  0.  L.,  209).  This 
section  of  the  General  Code  makes  provision  for  the  preservation 
of  all  ballots  for  a  period  of  thirty  days  after  the  election  and 
for  their  destruction  at  the  expiration  of  that  time  unless  there 
shall  be  a  contest  of  the  election  pending  at  the  expiration  of 
the  thirty  day  period.    The  section  reads  in  part  as  follows : 

* '  Provided  that  if  any  contest  of  election  shall  be  pending,  at 
the  expiration  of  said  time  the  said  ballots  shall  not  be  destroyed 
until  such  contest  is  finally  determined.  In  all  cases  of  con- 
tested elections,  the  parties  contesting  the  same  shall  have  the 
right,  after  a  prima  facie  case  of  fraud,  mistake  or  error  is 
shown,  to  have  said  ballots  opened  and  to  have  all  errors  made 
in  counting  corrected  by  the  court  or  body  trying  such  contest ; 
but  such  l^Uots  diall  be  opened  only  in  open  court  or  in  open 
session  of  such  body  and  in  the  presence  of  the  oflScers  having 
the  custody  thereof." 

The  real  question  to  be  determined  in  this  proceeding  is 
whether  the  court  erred  in  finding,  from  the  evidence  submitted 
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to  it,  that  the  contestants  had  failed  to  make  a  prima  facie  case 
of  mistake  or  error  which  would  warrant  an  order  to  have  all 
the  ballots  cast  in  the  county  opened  and  recounted. 

It  may  be  well  to  examine  the  original  Section  5090-1  (103 
O.  L.,  265),  which  was  amended  by  the  act  above  cited.  The 
original  act  provided  that  ''in  all  cases  of  contested  elections  the 
party  contesting  the  same  shall  have  the  right  to  have  the  bal- 
lots opened  and  to  have  all  errors  in  counting  corrected  by  the 
court,"  etc.  It  was  claimed  that  the  original  section  gave  the 
right  to  contestants  to  have  all  the  ballots  opened  and  counted 
in  case  of  contest. 

The  correct  construction  of  the  act  was  presented  in  an  elec- 
tion contest  case  in  Jefferson  county.  That  case  found  its  way 
to  the  Supreme  Court  of  the  state  and  is  found  reported  as  In 
re  Contest  of  Election  of  Fremont  Tarr;  Tarr  v.  Priest,  93  0. 
S.,  199.  The  court  of  common  pleas  had  ordered  that  only  the 
ballots  in  the  two  precincts  to  which  evidence  of  error  had  been 
directed  should  be  opened,  and  refused  to  order  the  ballots  in 
the  remaining  precincts  to  be  opened  for  the  reason  that  no 
evidence  had  been  introduced  tending  to  show  mistakes  or  errors 
as  to  those  precincts.  The  court  of  appeals  reversed  this  judg- 
ment of  the  court  of  common  pleas  and  remanded  the  case  to  the 
court  of  common  pleas  with  an  order  to  recount  all  of  the  bal- 
lots in  each  precinct  of  the  county.  While  the  case  was  pending 
in  the  Supreme  Court  the  amendment  found  in  106  O.  L.,  above 
cited,  was  passed.  Thereafter  the  Supreme  Court  in  deciding 
the  case  of  Priest  v.  Tarr,  reversed  the  court  of  appeals  and  af- 
firmed the  judgment  of  the  court  of  common  pleas.  In  the 
course  of  the  opinion  the  following  language  was  used: 

*'We  do  not  think  it  was  the  intention  of  the  Legislature,  in 
the  enactment  of  the  provision  of  Section  5090-1  which  we  have 
quoted  that  the  ballots  should  Be  used  as  original  evidence  for 
the  purpose  of  discovering  errors.  Assuming  that  the  grounds 
of  contest  set  out  in  the  notice  of  appeal  were  stated  with  sufB- 
cient  definiteness,  if,  upon  the  trial  before  the  court,  there  had 
been  evidence  tending  to  show  that  errors  had  been  committed 
in  any  precinct  the  court  was  with  authority  to  order  a  recount 
of  the  ballots  in  that  precinct  and  have  such  errors  as  might 
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be  found  corrected.  In  the  absence  of  such  evidence  the  court 
was  without  authority  to  act.  We  conclude,  therefore,  that  the 
court  of  common  pleas  was  correct  in  its  refusal  to  order  the 
ballots  in  the  precincts  other  than  Warren  and  Toronto  No.  1 
opened  and  recounted." 

It  will  be  observed  that  the  Supreme  Court  said  that  if  upon 
the  trial  there  had  been  evidence  tending  to  show  that  errors 
had  been  committed  in  any  other  precinct  that  would  furnish 
authority  to  the  court  to  order  a  recount  of  the  ballots  in  that 
precinct,  but  that  in  the  absence  of  such  evidence  the  court 
would  be  without  authority  to  order  a  recount. 

The  question  then  is,  does  this  record  disclose  evidence  tend- 
ing to  show  that  errors  were  committed  in  any  other  precincts 
than  the  seventy-five  precincts  concerning  which  witnesses  tes- 
tified? It  is  to  be  remembeerd  that  the  court  of  appeals  is  not 
sitting  as  a  trial  court  but  only  as  a  reviewing  court,  and  that 
before  a  judgment  of  the  trial  court  will  be  reversed  the  plaint- 
iff in  error  must  show  manifest  error  in  the  proceedings  preju- 
dicial to  his  rights.  The  duty  rested  upon  the  trial  court  to 
pass  upon  the  credibility  of  the  witnesses  and  weigh  the  evi- 
dence under  the  well  known  and  well  settled  rules  of  law.  That 
court  stated  that  much  of  the  evidence  adduced  was,  in  its  judg- 
ment, entitled  to  little  if  any  credit. 

During  the  course  of  argument  before  this  court  considerable 
criticism  was  passed  upon  the  method  employed  in  ascertaining 
what  the  witnesses  for  the  contestants  would  testify  to,  and  it 
was  intimated  that  their  testimony  was  in  accordance  with  sug- 
gestions made  at  these  interviews.  We  are  not  much  impressed 
with  the  force  of  that  argument.  It  is  the  duty  of  counsel  in 
any  lawsuit  to  ascertain  what  the  witnesses  know  and  will  tes- 
tify to  upon  the  witness  stand,  and  in  the  matter  of  an  election 
contest  where  a  large  number  of  witnesses  are  to  be  examined  it 
may  be  that  the  most  practical  method  of  ascertaining  what  their 
testimony  will  be  is  to  exhibit  sample  ballots  and  either  have  the 
witnesses  indicate  upon  those  balots  what  the  marking  was  upon 
the  original  ballot,  or  inquire,  as  was  done  in  this  case,  whether 
certain  marks  shown  upon  the  sample  ballots  were  seen  at  the 
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time  of  the  counting,  and,  if  so,  how  they  were  counted.  It  is 
true  that  this  method  might  easily  be  subject  to  abuse.  How- 
ever, it  is  apparent  that  these  witnesses  very  generally  were 
called  upon  to  give  their  recollection  some  time  after  the  ballots 
were  counted  and  it  does  not  appear  that  they  had  kept  any 
written  record  of  what  was  observed  by  them,  and  it  is  self-  evi- 
dent that  their  recollection  would  not  be  very  accurate.  Other 
facts  appear  which  bore  upon  the  weight  to  be  given  the  testi- 
mony of  the  several  witnesses  and  which  the  trial  court  might 
very  properly  take  into  consideration  in  determining  the  weight 
to  which  it  was  entitled  in  passing  upon  the  issues  presented. 

It  does  appear  from  the  evidence  that  these  mistakes,  what- 
ever they  were,  were  a  result  of  the  judgment  of  the  election 
oflScials  in  the  voting  booths  as  to  how  ballots  marked  in  a  given 
way  should  be  counted ;  and,  while  the  inquiry  was  not  pursued, 
it  does  appear  that  mistakes  of  the  kind  claimed  appeared  upon 
the  Republican  ticket  as  well  as  upon  the  Democratic  ticket. 
There  is  an  entire  lack  of  evidence,  however,  as  to  the  extent  of 
those  mistakes.  A  fair  inference,  perhaps,  would  be  that  such  mis- 
takes were  in  about  the  same  proportion  upon  both  tickets. 
Plaintiff  in  error,  however,  earnestly  contends  that  mistakes  of 
a  like  character  upon  the  other  ballots  are  not  material  in  a  con- 
test of  this  character.  That  it  is  only  necessary  for  the  contest- 
ants to  show  mistakes  upon  the  Democratic  ballots  that  would 
indicate  a  change  in  the  result,  and  that  it  was  not  incumbent 
upon  them  to  show,  nor,  indeed,  was  it  proper  to  be  determined 
by  the  court  whether  similar  mistakes  were  made  upon  the  Re- 
publican ballots  which  might  neutralize  the  result  claimed  by 
them — at  least  to  a  very  large  extent.  In  the  absence  of  evi- 
dence, and  no  fraud  being  claimed,  the  Court  is  justified  in  as- 
suming that  like  errors  in  the  same  proportion  existed  in  the 
other  ticket. 

The  number  of  precincts  involved  in  the  inquiry  was  approxi- 
mately one-eighth  of  the  total  number  of  precincts,  and  the 
court  is  required  by  the  claims  of  plaintiff  in  error  to  assume 
that  the  errors  shown  in  the  one  precinct  likewise  appear  in  the 
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remaining  seven  precincts  about  which  no  evidence  at  all  is  pre- 
sented, or,  in  other  words,  that  if  errors  appeared  in  seventy-five 
precincts,  that  is  a  prima  facie  showing  that  similar  erorrs  oc- 
curred in  the  five  hundred  or  more  precincts  concerning  which 
no  evidence  was  introduced.  But  if  the  assumption  of  the 
plaintiff  in  error  be  correct  Ihat  errors  of  the  kind  testified  to 
appear  in  the  remaining  five  hundred  precincts,  in  the  absence 
of  testimony  to  the  contrary,  and  in  the  absence  of  any  fraud, 
we  think  the  court  would  be  justified  in  assuming  that  similar 
errors  upon  the  opposing  ticket,  in  the  ballot  and  the  counting, 
would  likewise  appear  throughout  the  remaining  five  hundred 
precincts.  We  think  this  contention  of  the  contestors  is  carry- 
ing the  doctrine  of  presumptions  to  an  unwarranted  length,  and 
would  be  extending  the  decision  in  Tarr  v.  Priest  beyond  any 
limits  indicated  by  the  language  of  that  decision. 

It  is  true  that  the  right  of  franchise  is  perhaps  the  most  val- 
uable privilege  of  citizenship.  Every  citizen  is  entitled  to  the 
free  and  untrammeled  right  to  cast  his  ballot  as  he  desires  and 
to  have  that  ballot  counted  as  oast.  The  state  of  Ohio,  in  order 
to  preserve  to  its  citizens,  this  inestimable  right,  has  provided  a 
system  of  voting  and  of  counting  the  votes  calculated  to  effect 
in  every  respect  the  purity  of  the  ballot.  Bi-partisan  boards 
of  judges  and  clerks  are  placed  in  every  voting  booth;  facilities 
are  afforded  for  authorized  witnesses  to  observe  the  counting  of 
the  ballots,  and  as  a  result  the  action  of  the  board  of  deputy 
state  supervisors  and  inspectors  of  elections,  when  the  oflScial 
count  has  been  made  and  declared,  is  attended  with  a  presump- 
tion of  regularity  that  is  and  should  be  as  strong  as  the  similar 
presumption  attaching  to  the  action  of  other  administrative 
boards.  We  think  it  would  be  unwise  to  permit  that  presump- 
tion to  be  set  aside,  except  upon  evidence  which  fairly  shows  such 
uniformity  of  error  in  such  a  large  percentage  of  the  voting 
precincts  involved  as  reasonably  leads  the  court  to  the  conclu- 
sion that  like  errors  probably  have  occurred  in  the  precincts 
from  which  no  evidence  is  produced,  and  to  such  an  extent  as, 
taking  into  account  the  neutralizing  effect  of  similar  errors  on 
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the  opposing  ticket  which  in  the  absence  of  evidence  the  court 
may  assume,  if  no  fraud  is  claimed  or  shown,  would  probably 
change  the  result  of  the  election. 

It  is  not  claimed  that  the  errors  pointed  out  are  the  result  of 
general  instructions  given  to  the  judges  and  clerks  of  election 
in  voting  precincts  by  the  county  board  or  by  the  state  (^Scials. 
If  such  were  shown  to  be  the  case  a  presumption  would  arise 
that  such  instructions  had  been  followed  and  that  like  errors 
would  be  found  in  every  precinct ;  but  the  presumption  of  errors 
resulting  from  instructions  of  that  kind  would  be  made  very 
strong  by  proof  of  the  giving  of  such  instructions.  If  the  rule  an- 
nounced in  the  case  of  Tarr  v.  Priest  were  applied  and  the  bal- 
lots in  the  seventy-five  precincts  were  recounted  it  is  evident 
that  the  result  could  not  be  changed,  even  if  full  force  is  given 
to  all  that  is  claimed  by  the  contestants.  There  would  therefore 
be  no  reason  whatever  for  incurring  the  expense  and  loss  of 
time  necessary  for  a  recount  of  the  ballots  in  these  precincts. 

We  have  not  deemed  it  necessary  to  discuss  the  claimed  errors 
in  the  method  of  counting  in  view  of  the  conclusion  at  which  we 
have  arrived.  Some  of  the  methods  were  clearly  erroneous. 
This  much  may  be  said  in  general  upon  the  subject  of  counting 
ballots  in  Ohio.  No  state  has  gone  farther  to  preserve  to  its 
citizens  the  right  to  express  their  choice  by  ballot  and  have  that 
choice  properly  counted,  than  has  the  state  of  Ohio.  Section 
5070,  General  Code,  paragraph  nine,  reads : 

**No  ballot  shall  be  rejected  for  any  technical  error  which 
does  not  make  it  impossible  to  determine  the  voter's  choice.'* 

« 

It  will  be  noted  that  this  paragraph  is  not  a  direction  that 
the  ballot  shall  be  counted  if  the  intention  of  the  voter  can  be 
reasonably  ascertained,  but  it  is  a  positive  prohibition  against 
rejecting  any  ballot  for  any  technical  error  unless  such  error 
makes  it  impossible  to  determine  the  voter's  choice.  This  pro- 
vision of  our  law  is  in  recognition  of  the  fact  that  we  have  no 
literacy  test  for  the  franchise  in  this  state  and  that  citizens  of 
all  degrees  of  education  and  intelligence  are  expected  to  exer- 
cise their  right  of  franchise. 
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Upon  a  careful  examination  of  the  entire  record  in  this  case 
we  come  to  the  conclusion  that  the  trial  court  was  not  in  error 
in  declining  to  direct  a  recount  of  all  the  ballots  cast  in  the 
county. 

KiNKADE,  J.,  and  RicHx\rds,  J.,  concur. 


TRIAL  JUDGE  WITHOUT  AUTHORITY  TO  MRRCT  A 

VRRMCT  IN  A  WILL  CASE. 

Court  of  Appeals  for  Union  County. 

Blanch  McFarland  and  Ira  Tomlin,  by  Lee  Steause, 

His  Guardian  ad  Litem,  and  also  Legal  Guardian, 

V.  James  E.  Clark  bt  al. 

Decided.  March  14,  1918. 

Wills— Contest  of— Trial  Judge  Without  Authority  to  Weigh  the  Testi- 
mony—On Motion  for  a  Directed  Verdict — Statement  to  Jury  Need 
Not  Cover  All  the  Evidence  to  he  Offered — Nor  is  Counsel  Re- 
stricted by  Such  Statement  as  to  the  Evidence  He  May  Offer — 
Hypothetical  Questions. 

1.  In  a  will  contest  the  jury,  and  not  the  trial  judge,  is  required  to 

weigh  the  evidence  and  determine  whether  or  not  the  contestant 
has  offered  sufficient  evidence  to  overcome  the  prima  facie  case 
made  by  evidence  of  the  original  will  and  record  of  its  probate. 
Hence,  evidence  having  been  offered  on  the  pert  of  contestant 
tending  to  prove  each  material  fact  in  issue,  of  which  the  testi- 
mony of  two  physicians,  having  no  personal  acquaintance  with 
testator,  testifying  in  answer  to  hypothetical  questions  based  on 
facts  previously  in  evidence  that  testator  lacked  sufficient  mental 
capacity,  it  is  exercising  the  province  of  the  jury  for  the  court 
to  ignore  the  testimony  of  the  physicians  and  direct  a  verdict  for 
defendants. 

2.  A  party  is  not  required  to  state,  nor  is  he  limited  by  what  he  does 

state,  as  to  what  the  evidence  in  the  case  will  be;  hence  failing 
to  make  reference  in  a  trial  statement  in  a  will  contest,  to  a 
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fact  expected  to  be  proved,  does  not  justify  the  rejection  of  evi- 
dence  that  is  competent,  material  and  relevant. 
3.  A  hypothetical  question  should  not  be  excluded  because  it  is  not 
framed  upon  the  best  evidence;  it  is  proper  and  should  be  per- 
mitted to  be  answered  if  supported  by  evidence  tending  to  prove 
the  facts  therein  enumerated. 

Cameron  &  Cameron,  for  plaintiflfs  in  error. 

Brucker,  Voegle  &  Henkel  and  Robinson  &  Hoopes,  contra. 

Hughes,  J. 

This  was  an  action  commonly  known  as  a  will  contest  under 
the  statutes. 

The  record  discloses  that  there  was  no  evidence  offered  by 
the  contestant  tending  to  prove  a  lack  of  mental  capacity  to  make 
the  will  on  the  part  of  the  testator,  nor  tending  to  prove  undue 
influence  (there  being  no  other  issues  suggested  throughout  the 
record),  except  the  evidence  of  two  physicians.  These  two  phy- 
sicians had  no  personal  acquaintance  with  the  testator,  but  in 
answer  to  a  hypothetical  question,  based  upon  facts  that  had  been 
testified  to  with  more  or  less  clearness  by  other  witnesses,  stated 
that  in  the  opinion  of  each  the  testator  had  not  sufficient  mental 
capacity  to  make  a  will. 

At  the  close  of  the  evidence  the  court,  upon  the  motion  of  the 
defendants,  directed  the  jury  to  return  a  verdict  in  favor  of  the 
defendants,  declaring  the  paper  writing  to  be  the  last  will  and 
testament  of  testator. 

This  was  done  by  the  trial  court  as  he  then  stated,  **  leaving 
out  the  question  of  the  hypothetical  question  to  the  two  physi- 
cians because  their  answers  were  based  upon  statements  that  were 
made  to  them  and  not  upon  the  facts  in  the  case ;  they  had  no 
personal  knowledge  or  acquaintance  with  the  party,"  upon 
the  theory  that  in  a  will  case  the  trial  court  is  not  bound  by  the 
scintilla  rule,  but  is  required  to  first  weigh  the  evidence  and  de- 
termine whether  or  not  the  contestant  has  offered  suflScient  evi- 
dence to  overcome  the  prima  facie  case  made  by  the  introduction 
in  evidence  of  the  original  will  and  the  record  of  its  probate,  by 
the  defendants. 
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There  is  to  be  found  authority  for  this  proposition,  such  as 
the  case  of  Oomien  v.  Weidemier,  27  C.U.(N.S.)i  177,  and  Kam- 
mann  v.  Kammann,  26  C.C.(N.S.),  60,  and  the  cases  commented 
upon  in  the  above  named  authorities. 

In  a  will  contest  case  the  issues  are  to  be  first  made  up  and 
then  tried  by  a  jury,  and  we  can  see  no  reason  for  making  an 
exception  of  these  cases  and  permitting  the  court  at  any  stage  of 
the  proceedings  to  weigh  the  evidence.  The  contestant  has  as 
much  right  to  have  the  issues  of  fact  determined  by  the  jury  in 
these  cases  as  he  has  in  any  other  case  in  which  he  is  entitled 
to  a  jury  trial. 

It  is  argued  that  had  the  verdict  of  the  jury  been  in  favor  of 
the  contestant,  the  court  would  have  been  required  to  set  aside 
the  same  as  against  the  weight  of  the  evidence,  and  he  therefore 
was  obliged  to  direct  a  verdict  because  of  this  fact,  in  conjunc- 
tion with  the  fact  that  the  defendants  started  with  a  prima  facie 
case  under  the  statute,  which  they  claim  it  was  the  province  of 
the  court  to  say  had  not  been  overcome. 

Defendants  had,  'tis  true,  made  a  prima  facie  case  by  the 
introduction  of  the  will  and  the  probate  record,  yet  it  was  the 
right  of  the  contestant  to  have  the  facts  in  the  case  determined 
by  a  jury,  and  when  she  had  offered  evidence  tending  to  prove 
each  material  fact  involved  in  the  issues,  it  became  just  as  much 
a  question  of  fact  for  the  jury  in  this  case  as  in  any  other  case, 
and  there  can  be  no  reason  why  the  trial  court  should  be  au- 
thorized to .  weigh  the  evidence  to  the  extent  of  determining 
whether  or  not  it  was  sufficient  to  overcome  this  prima  facie 
case,  and  if  in  his  opinion  it  was  not  to  direct  a  verdict. 

It  can  as  well  be  said  in  cases  of  this  kind  as  in  the  trial 
of  any  other  jury  case,  quoting  Justice  Banney : 

''Aside  from  the  fact  that  such  a  practice  involves  an  assump- 
tion of  power  by  the  court  which  the  Constitution  and  the  laws 
have  committed  to  the  jury,  in  the  very  case  supposed,  the  plaint- 
iff would  have  good  cause  to  complain  of  injury.  A  non-suit 
puts  him  out  of  court,  and  charges  him  with  the  costs ;  a  new  trial 
leaves  him  in  court,  and,  ordinarily,  exacts  the  costs  from  the 
other  side.    It  would  also  have  deprived  the  plaintiff  of  the  bene- 
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fit  of  the  statute  limiting  the  power  of  the  court,  in  granting 
new  trials,  to  not  more  than  two  to  the  same  party/'  4  0.  S., 
628,  at  647. 

If  the  rule  were  otherwise,  what  is  there  to  prevent  the  court 
from  weighing  all  the  evidence  that  has  been  oflEered  in  any 
will  case  and  passing  judgment  upon  it  by  saying  that  it  is 
not  sufficient  to  overcome  the  prima  fa^cie  case  ?  Why  could  not 
the  court  in  any  case  say  that  because  the  witnesses  who  have 
testified  against  the  will  would  profit  by  setting  it  aside,  are 
prejudiced  and  their  evidence  can  not  be  considered  as  overcom- 
ing this  prima  facie  case  ?  Or,  why  could  not  the  court  say  that 
those  numerous  witnesses,  who  are  but  business  acquaintances, 
who  have  testified  to  the  mental  incapacity  of  a  testator,  are  not 
to  be  considered  competent  to  overcome  such  priwxi  facie  case, 
because  they  lack  an  intimate  daily  acquaintance  sufficient  to  pass 
reliable  judgment? 

There  is  no  reason  suggesting  itself  to  us  why  a  jury  trial  in 
a  will  case  is  any  other  than  a  common  law  trial  by  jury.  This 
we  believe  is  recognized  by  our  Supreme  Court  in  the  language 
it  has  used  in  the  opinion  in  44  0.  S.,  page  59,  at  page  67. 

At  any  rate  the  statute  provides  for  trial  of  the  issues  by  a 
jury,  and  this  means  issues  of  fact ;  and  when  it  is  a  question  of 
fact  the  jury,  and  not  the  court,  must  determine  it. 

**If  tliis  were  a  case  for  the  jury,  under  the  issues  pleaded 
and  the  evidence  offered,  then  the  plaintiff  had  the  constitu* 
tional  right  to  a  verdict  by  the  jury."    92  0.  S.,  387,  at  389. 

Upon  a  motion  to  direct  a  verdict  in  these  cases  as  in  any  other 
case,  the  court  must  review  the  evidence,  concede  the  truth  of 
every  fact  which  is  tended  to  be  proven  by  the  evidence,  and 
when  he  has  found  some  evidence  tending  to  prove  each  essential 
fact,  his  duty  is  discharged  and  it  then  must  be  submitted  to  the 
jury. 

The  reasoning  of  Justice  Donahue  in  93  0.  S.,  152,  at  155, 
while  not  a  will  case,  can  be  applied  to  this  case  with  much 
soundness. 
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The  only  difference  in  the  burden  of  proof  resting  upon  a 
contestant  in  a  will  ease  and  the  burden  resting  upon  an  aflSrm- 
ative  side  in  other  civil  oases  is  that,  in  a  will  case  he  must 
furnish  evidence  suflScient  to  preponderate  not  only  against  the 
evidence  offered  for  the  will,  but  also  to  preponderate  against 
that  presumption  arising  from  the  order  of  probate  and  the  will 
itself.  When  he  has  offered  evidence  tending  to  meet  these  re- 
quirements,  there  seems  no  good  reason  why  he  should  not  be 
entitled  to  have  his  case  weighed  and  considered  by  the  jury. 

In  the  case  at  bar  the  trial  court  left  out  of  consideration  the 
testimony  of  the  two  doctors,  yet  by  moving  to  direct  a  verdict 
the  truth  of  the  fact  testified  to  by  them  is  conceded;  that  is, 
that  the  testator  had  not  the  testamentary  capacity  to  make  a 
will.  This  being  conceded  true,  the  paper  writing  could  not 
be  the  last  will  and  testament. 

It  was  the  province  of  the  jury  then  to  weigh  this  evidence 
and  to  determine  whether  it  was  of  probative  value  sufScient  to 
overcome  the  prima  facie  case  and  the  other  evidence  in  favor  of 
the  will.  If  it  had  been  found  sufficient  and  the  court  should 
have  then  set  aside  the  verdict  as  against  the  evidence,  it  is  the 
right  of  the  contestant  to  resubmit  his  case  upon  the  same  evi- 
dence, and  if  successful  on  the  second  trial  to  be  held  secure 
against  a  second  setting  aside  on  the  same  ground.  The  court, 
therefore,  was  in  error  in  directing  a  verdict. 

The  record  discloses  other  errors,  in  themselves  not  of  suffi- 
cient importance  to  reverse,  to  which  attention  is  called. 

First.  The  court  rejected  evidence  of  intemperance  because 
no  reference  was  tnade  to  such  proof  in  the  trial  statement.  This 
was  error.  A  party  is  not  required  to  state,  nor  is  he  limited  by 
what  he  does  state  as  to  what  the  evidence  will  be.  Evidence  that 
is  competent,  material  or  relevant,  should  be  admitted  whether 
reference  is  made  thereto  in  the  trial  statement  or  not. 

Second.  The  first  hypothetical  question  was  not  permitted 
to  be  answered  because  it  was  not  framed  upon  the  best  evidence, 
as  the  court  said.  This  is  not  a  correct  rule.  A  hypothetical 
question  is  proper  and  should  be  permitted  to  be  answered,  if 
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it  is  supported  by  evidence  tending  to  prove  the  facts  therein 
enumerated.  What  may  be  termed  the  best  evidence  in  a  case 
is  not  required  to  be  sifted  out  and  embodied  in  the  question. 

Kinder,  J.,  and  Crow,  J.,  concur. 


TITLE  TO  A  BANK  DEPOSIT. 

Court  of  Appeals  for  Cuyahoga  County. 

In  re  Estate  op  ElijEn  Morgan. 

Decided,  January  21,  1918. 

Banks  and  Banking — Purpose  of  Section  9790-1,  is  for  Protection  of 
Banks — Title  to  a  Deposit  Not  Determined  Thereby — Funds  Be- 
longing to  Mother  But  Deposited  in  Names  of  Mother  and  Daughter 
Jointly — Held  to  Pass  on  Death  of  the  Mother  to  Her  Personal 
Representative, 

1.  The  provisions  of  Section  9790-1,  having  reference  to  bank  deposits 

made  In  the  names  of  two  persons  and  payable  to  either  of  them 
or  the  heir  of  either  of  them,  is  for  the  protection  of  banks  re- 
ceiving such  deposits,  and  while  payment  may  be  made  under  the 
authority  of  this  statute  to  the  survivor  of  either,  such  payment 
does  not  determine  the  question  of  title  to  the  fund. 

2.  The  direction  given  by  a  mother  to  the  bank  in  which  she  was  de- 

positing a  fund,  that  it  should  be  paid  to  herself  or  her  daughter 
L  or  the  survivor  of  either  of  them,  was  not  a  gift  inter  vivos 
to  the  daughter,  nor  in  any  way  a  testamentary  disposition  of  the 
fund,  and  upon  the  death  of  the  mother  title  to  the  fund  passed, 
not  to  the  daughter,  but  to  the  personal  representative  of  the 
mother. 

W.  J,  Hamilton,  for  plaintiflE  in  error. 
E,  J.  Thobaben,  contra. 

Carpenter,  J. 

This  case  is  here  on  error  from  the  common  pleas  court. 
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From  the  statement  of  facts,  it  appears  that  Ellen  Morgan, 
having  a  deposit  of  $1^038.88  with  the  Society  for  Savings,  went 
with  her  daughter,  Lillie  Morgan  Fetzer,  to  Society  for  Savings 
and  said  to  the  ofScer  in  charge  that  she  wanted  her  daughter 
to  have  this  money,  and  that  if  they  would  agree  to  pay  to 
said  daughter  whatever  might  remain  in  said  account  at  her 
(the  mother's)  death,  provided  she  should  die  first,  that  she 
(Ellen  Morgan)  would  leave  such  account  with  the  bank  sub- 
ject to  the  right  of  withdrawal  by  either  daughter  or  herself 
until  the  death  of  either  herself  or  said  Lillie  Morgan.  The 
bank  having  assented  to  this  proposition,  said  Ellen  Morgan 
caused  the  name  of  her  said  daughter  to  be  added  to  her  own 
on  said  bank  book,  to  which  was  added  the  words,  **Mrs.  Mor- 
gan or  Lillie  Fetzer,  payable  to  either  or  the  survivor."  The 
record  of  the  account,  as  kept  by  the  bank,  used  this  language. 
The  mother  placed  the  book  in  a  safe  deposit  box  to  which  the 
mother  alone  had  access,  and  it  was  found  there  at  the  time 
of  her  death. 

The  common  pleas  court,  on  appeal  from  the  judgment  of  the 
probate  court,  rendered  judgment  against  the  plaintiff,  Lillie  M. 
Fetzer,  holding  that  the  money  in  said  deposit  belonged  to  the 
estate  of  said  Ellen  Morgan.  The  case  is  here  to  reverse  this 
judgment.  We  find  no  error  in  this  case  to  the  prejudice  of  the 
plaintiff. 

Section  9790-1,  General  Code,  provides  that  where  a  deposit 
has  been  made  in  any  bank,  savings  bank,  etc.,  in  the  names  of 
two  persons,  payable  to  either,  or  to  either  or  the  survivor,  such 
deposit  or  any  part  thereof  or  any  interest  or  dividend  thereon 
may  be  paid  to  either  of  said  persons,  whether  the  other  be 
living  or  not,  and  the  receipt  of  the  person  so  paid  shall  be  a 
valid  and  sufficient  release  and  discharge  to  the  bank  for  any 
payment  so  made. 

It  is  evident  that  this  statute  was  enacted  solely  for  the  bene- 
fit of  the  bank,  and  not  for  the  depositor.  It  will  be  observed 
that  it  relates  to  the  payment  only,  and  protects  the  bank  from 
further  obligation  and  avoids  suits  that  would  otherwise  be 
likely  brought  against  it.    It  would  scarcely  be  claimed  by  any 
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one  that  this  statute  related  in  any  manner  to  the  title  to  moneys 
on  deposit  at  the  death  of  the  depositor.  It  is  claimed,  however, 
that  inasmuch  as  the  bank  agreed  to  pay  to  either  said  Ellen 
or  her  daughter  Lilly,  as  above  set  forth,  on  the  consideration 
that  the  deposit  would  be  allowed  to  remain  subject  to  with- 
drawal by  either,  that  thereby  the  bank  became  obligated  un- 
der the  doctrine  that  an  agreement  made  on  a  valid  considera- 
tion by  one  person  with  another  to  pay  money  to  a  third  can  be 
enforced  by  the  latter  in  his  own  name,  and  therefore  the  title 
to  this  property  at  the  death  of  Ellen  passed  or  devolved  by 
operation  of  law  to  Lilly.  The  statement  itself  shows  the  ab- 
surdity of  the  claim.  The  fallacy  is  discoverable  in  that  it  as- 
sumes payment  creates  title.  The  bank  held  the  money,  the  title 
of  which  was  in  the  mother,  and  the  agreement  of  the  bank  to 
pay,  even  on  consideration,  could  not  change  the  title.  True, 
if  Lilly  had  drawn  out  any  or  all  of  this  money  and  had  spent 
it,  which  she  had  full  right  to  do,  there  would  be  nothing  left  to 
which  title  could  be  asserted.  But  as  to  the  title  to  the  money 
remaining  in  the  bank  during  the  life  of  the  mother  there 
can  be  no  question,  for  it  is  conceded  that  Lilly  had  not  con- 
tributed to  the  fund;  being  the  mother's  at  the  time  of  her 
death,  it  would  descend  as  a  part  of  her  estate  unless  the  trans- 
action at  the  bank  created  a  right  of  title  at  the  death  of  EUen. 
It  is  not  claimed  that  the  transaction  amounted  to  a  testa- 
mentary disposition.  As  between  Lilly  and  her  mother  there 
passed  no  consideration.  It  could  not  be  said  that  it  was  a  gift 
inter  vivos,  because  there  was  not  an  irrevocable  delivery;  in 
fact  there  was  no  delivery.  The  donor  retained  the  right  to 
its  use.  And  there  is  no  claim  that  it  was  a  gift  causa  mortis, 
or  a  testamentary  disposition. 

In  our  opinion  the  plaintiff  utterly  fails  to  make  her  case, 
and  we  therefore  afiSrm  the  judgment. 

Grant,  J.,  and  Lieghley,  J.,  concur. 
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ALIMONY  AWARDED  TO  A  HELPLESS  HUSBAND. 

Court  of  Appeals  for  Lucas  County. 

Maby  a.  Albert  v.  Qeorgb  W.  Albert. 

Decided,  April  21,  1916. 

Husband  and  Wife— Blind  HtLsdand  Deserted  by  Wife— His  Petition  for 
Divorce  Denied — But  Division  Ordered  of  Property  Acquired  and 
Placed  in  Wife's  "Name  During  Coverture, 

1.  Where  a  husband  files  a  petition  for  divorce  and  alimony,  and  upon 

trial  the  court  refuses  to  grant  a  divorce,  alimony  may  be  awarded 
to  the  husband. 

2.  Whether  a  husband  can  begin  and  maintain  an  action  for  alimony 

alone — Quaere. 

3.  Under  Sections  7995  and  7997,  General  Code,  a  husband,  unable  to 

support  himself,  may  compel  his  support  by  the  wife  regardless  of 
any  right  to  maintain  an  action  for  alimony  alone. 

Marshall  &  Fraser,  for  plaintiff  in  error. 
W,  W,  Campbell  and  B,  F,  James^  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas.  ' 

This  is  a  proceeding  in  error  from  a  decree  of  the  common 
pleas  court  awarding  alimony  to  the  defendant  in  error^  The 
ease  was  tried  upon  the  amended  petition  and  an  amendment  and 
supplement  to  the  amended  petition  of  the  plaintiff,  George  W. 
Albert,  and  the  answer  thereto  of  the  defendant,  Mary  A.  Albert. 
The  prayer  of  the  plaintiff  was  for  divorce  and  alimony.  The 
court  found  from  the  pleadings  and  evidence  that  certain  prop- 
erty described  in  the  journal  entry  was  acquired  by  the  parties 
during  coverture  and  paid  for  from  the  earnings  of  the  plaint- 
iff, and  that  title  was  taken  in  the  name  of  the  defendant;  The 
court  further  found  that  the  plaintiff  was  not  entitled  to  a  di- 
vorce and  his  prayer  for  that  relief  was  denied.  It  was  further 
found  that  the  parties  are  living  separate  and  apart ;  that  the . 
plaintiff  is  totally  blind;  and  that  the  defendant  has  refused 
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to  live  with  or  care  for  the  plaintiff.  The  entry  thereupon  re- 
cites that  the  plaintiff  is  entitled  to  alimony  from  the  said  de- 
fendant and  that  the  defendant  should  convey  to  the  plaintiff 
as  and  for  alimony  an  undivided  one-half  of  all  the  real  estate. 
The  decree  further  provides  that  the  defendant  shall  execute 
a  conveyance  to  the  plaintiff  for  such  undivided  one-half  inter- 
est and  that  upon  her  failure  so  to  do  the  decree  shall  operate 
as  such  conveyance.  To  all  of  which  findings  and  decree  the 
defendant  excepted.  No  bill  of  exceptions  is  filed  in  this  court, 
and  the  only  question  submitted  for  decision  may  be  stated  as 
follows: 

Where  a  husband  files  a  petition  for  divorce  and  alimony,  and 
upon  trial  the  court  refuses  to  grant  a  divorce,  can  a  decree 
for  alimony  be  awarded  to  the  husband  t 

This  requires  an  examination  of  the  statutes  relating  to  that 
subject.  The  decree  is  said  to  be  based  upon  the  provisions  of 
Section  11992,  General  Code,  which  reads  as  follows: 

"When  it  appears  to  the  court  that  the  husband  is  the  owner 
of  little  or  no  property  and  the  wife  is  the  owner  of  lands  or  per- 
sonal estate,  or  both,  the  court  may  adjudge  to  the  husband  such 
share  of  her  real  or  personal  property,  or  both,  or  may  decree 
to  him  such  sum  of  money  out  of  her  estate,  payable  in  gross 
or  by  installments,  as  it  deems  just,  having  due  regard  to  all 
the  circumstances  of  the  parties." 

This  section  by  its  terms  seems  to  be  ample  authority  for  the 
granting  of  the  relief  given  in  this  case,  but  plaintiff  in  error 
contends  that  it  is  not  applicable  to  a  situation  such  as  is  dis- 
closed by  the  record.  Attention  is  called  to  the  fact  that  the 
section  just  cited  was  a  part  of  Section  5699  of  the  Revised 
Statutes,  which  section,  by  the  adoption  of  the  (Jeneral  Code, 
was  divided  into  three  sections  and  numbered  11990,  11991  and 
11992.  That  part  of  the  section  of  the  Revised  Statutes  now 
found  in  Section  11992  was  an  amendment  to  Section  5699,  Re- 
vised Statutes,  passed  by  the  General  Assembly  May  19,  1894 
(91  O.  L.,  348).  Prior  to  this  amendment  there  was  no  provi- 
sion for  the  granting  of  alimony  to  a  husband  when  a  divorce 
was  granted  to  the  wife  upon  the  aggression  of  the  husband. 
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Reliance  is  had  upon  the  case  of  DeWitt  v.  DeWiit,  67  0.  S., 
340,  and  attention  is  called  to  the  language  of  the  court  in  the 
decision  of  that  case,  found  on  page  353,  a  portion  of  which  we 
quote: 

*'The  amendment,  if  taken  unqualifiedly,  is  contradictory  to 
the  earlier  part  of  the  section,  and  if  the  defendant  desired  to 
avail  himself  of  its  provisions,  he  should  have  made  a  case  justi- 
fying its  application.  The  purpose  of  the  amendment  probably 
is  to  place  the  erring  husband  in  a  position  respecting  property 
akin  to  that  given  an  erring  wife  by  the  succeeding  section,  but 
the  language  is  less  general  and  noticeably  more  guarded." 

In  that  case  a  divorce  had  been  granted  to  the  pl'^i  '^^''*  ^^^-^-^ 
the  aggression  of  the  husband,  so  that  the  exact  question  now  un- 
der consideration  was  not  before  the  court.  It  appears  from  an 
examination  of  that  case  that  the  husband  was  possessed  of  cour 
siderable  means  at  the  time  of  the  decree,  and  we  have  no  doubt 
that  what  the  court  meant  by  the  language  *'and  if  the  defend- 
ant desired  to  avail  himself  of  its  provisions,  he  should  have 
made  a  case  justifying  its  application,"  was  that  he  had  not 
shown  to  the  trial  court  that  he  was  the  owner  of  little  or  no 
property  and  that  his  wife  was  the  owner  of  lands  or  personal 
estate.    This  case  is  in  no  way  decisive  of  the  one  at  bar. 

The  doctrine  of  alimony,  as  stated  in  14  Cyc,  743,  is  based 
upon  the  common  law  obligation  of  the  husband  to  support  his 
wife,  which  is  not  removed  by  divorce  obtained  by  her  for  his 
misconduct.  As  stated  by  Judge  Davis  in  Fickel  v.  Granger,  83 
O.S.,  101,  on  page  106: 

**  Alimony  is  an  allowance  for  support,  which  is  made  upon 
considerations  of  equity  and  public  policy.  *  *  *  It  is  based 
upon  the  obligation  growing  out  of  the  marriage  relation,  that 
the  husband  must  support  his  wife,  an  obligation  which  con- 
tinues even  after  a  legal  separation  without  her  fault." 

Many  other  cases  might  be  cited  showing  that  the  courts  have 
ever  recognized  that  the  doctrine  of  alimony  rests  upon  either 
the  common  law  or  the  statutory  obligation  of  the  husband  to 
support  the  wife.    It  is  unnecessary  to  review  the  history  of  the 


228  OHIO  COURTS  OP  APPEALS. 


Albert  v.  Albert  (28  O.CA. 


legislation  of  this  state  whereby  the  rights  of  married  women 
have  been  gradually  enlarged  until,  for  some  years,  they  have 
been  the  same  as  the  property  rights  of  a  feme  sole.  After  hav- 
ing established  this  status,  it  was  further  provided  by  an  act  of 
the  General  Assembly,  Section  7995,  General  Code,  **  Husband 
and  wife  contract  toward  each  other  obligations  of  mutual  respect, 
fidelity  and  support."  Section  7997,  General  Code,  provides 
that,  *'The  husband  must  support  himself,  his  wife  and  his  minor 
children  out  of  his  property  or  by  his  labor.  If  he  is  unable  to 
do  so  the  wife  must  assist  him  so  far  as  she  is  able."  By  the 
first  of  the  above  cited  sections  husband  and  wife  mutually  con- 
tract for  each  other's  support.  By  the  latter  section  the  duty 
of  support  is  place  primarily  upon  the  husband,  but  with  the 
obligation  upon  the  wife  to  assume  her  contractual  burden  in 
case  of  his  disability.  In  view  of  their  legal  status  as  thus 
stated,  every  reason  exists  why  the  right  of  the  husband  to  the 
support  of  his  wife,  under  the  conditions  named  in  the  statute, 
jshould  be  enforced  by  legal  proceedings.  "We  do  not  have  before 
us  the  question  as  to  whether  or  not  a  husband  can  begin  and 
maintain  an  action  for  alimony  alone,  as  no  such  case  is  pre- 
sented by  the  pleadings,  for  in  this  case  the  action,  as  has  been 
stated,  was  for  divorce  and  alimony. 

If  we  examine  Section  5699,  Revised  Statutes,  as  it  is  insisted 
we  must  do  in  order  to  correctly  construe  Section  11992,  General 
Code,  we  find  tHat  the  amendment  begins  with  these  words,  "But 
in  any  case"  when  it  appears  to  the  court  that  the  husband  is  the 
owner  of  but  little  or  no  property,  etc.  It  is  significant  that  the 
amendment  did  not  read,  "But  in  any  case  when  a  divorce  is 
granted."  We  think  it  an  entirely  reasonable  construction  of 
the  section  of  the  Revised  Statutes  that  it  was  intended  by  the 
Legislature  to  empower  the  court,  in  any  case — ^that  is,  any  case 
in  which  a  divorce  was  sought — to  grant  alimony  to  the  husband 
if  the  facts  and  circumstances  required  it.  We  find  that  when 
it  came  to  codifying  the  laws  of  Ohio  this  section  was  divided 
into  three  separate  sections,  and  that  the  Legislature  adopted 
the  code  with  these  three  sections  standing  as  independent  sec- 
tions.   We  are  of  opinion  that  one  of  the  purposes  in  doing  this 
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was  to  make  the  intent  of  the  Legislature  with  reference  to  the 
granting  of  alimony  to  a  husband  more  clear  and  definite.  The 
Oeneral  Code  is  to  be  construed  in  the  form  in  which  it  is  now 
found.  While  it  is  often  proper  and  perhaps  necessary  to  trace 
the  history  of  legislation  and  to  examine  the  original  form  of  a 
law  to  ascertain  the  true  intent  and  meaning  and  to  properly 
construe  it,  yet  the  form  of  the  statute  as  it  existed  prior  to 
the  codification  is  not  necessarily  controlling.  State  v.  Toney, 
81  0.  S.,  130.  We  quote  from  the  language  of  Judge  Spear, 
beginning  on  page  139,  as  follows: 

"Nor  is  it  accurate  to  treat  the  change  in  the  statute  as  the 
work  of  the  codifying  commission.  Their  codification  was  sub- 
mitted to,  considered  by,  and  adopted  by  the  law  making  body 
of  the  state,  the  General  Assembly.  It  should  not  receive  any 
less  respect  because  the  change  may  have  been  recommended  by 
three  commissioners  learned  in  the  law  instead  of  being  proposed 
in  the  first  instance  by  some  single  member  of  the  Qeneral  As- 
sembly, and  after  all  is  said,  the  enactment  receives  its  vigor 
and  force  as  law  by  reason  of  its  enactment  by  the  General  As- 
sembly, no  matter  from  what  source  the  inspiration  came. 


fy 


We  are  unable  to  hold  that  the  operation  of  Section  11992, 
General  Code,  is  limited  by  Section  11990,  and  that  a  husband 
can  not  be  awarded  alimony  unless  a  divorce  is  granted  to  the 
wife  because  of  his  aggression.  If  the  legal  duty  devolves  upon 
the  wife  to  support  the  husband  when  she  is  able  to  do  so,  and 
he  is  disabled,  and  if  that  right  can  be  enforced  upon  the  grant- 
ing to  her  of  a  decree  for  divorce,  it  would  seem  by  every  rule 
of  logic  and  common  sense  that  she  should  certainly  be  required 
to  furnish  such  support  while  the  marriage  is  still  in  force. 

We  are  strengthened  in  our  view  of  the  plain  intent  of  the 
Legislature  to  provide  for  the  granting  of  alimony  to  a  hus- 
band, by  Section  11992,  Qeneral  Code,  by  a  consideration  of 
Section  11994,  which  provides,  in  substance,  that  the  court  may 
grant  temporary  alimony  to  either  the  husband  or  wife  ''dur- 
ing the  pendency  of  the  action  for  divorce,  or  alimony  alone." 

An  examination  of  the  legislation  to  which  attention  has  been 
called  plainly  shows  that  the  Legislature  attempted  to  give  a 
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husband  and  a  wife  equal  property  rights,  and  to  impose  upon 
them  mutual  obligations,  and  to  furnish  means  for  the  enforcing* 
of  these  obligations,  and  we  think  that  the  court  had  the  power 
to  make  the  decree  to  which  error  is  prosecuted. 

Aside  from  all  questions  of  the  power  of  the  court  to  grant 
the  relief  that  it  did,  as  alimony  and  by  virtue  of  the  statutory 
enactments  relating  to  that  subject,  a  majority  of  the  court  are 
of  opinion  that,  with  the  record  as  we  find  it,  that  is  to  say, 
upon  an  examination  of  the  pleadings  and  the  finding  and  de- 
cree of  the  court,  there  being  no  bill  of  exceptions  presenting  the 
evidence,  the  decree  may  be  and  should  be  sustained  upon  an 
additional  ground.  Sections  7995  and  7997  quoted  above  impose 
the  positive  legal  duty  upon  the  wife  to  support  or  assist  in  the 
support  of  the  husband  when  he  is  unable  to  support  himself. 
The  Circuit  Court  of  Pike  County,  in  Hickle  v.  Hickle,  6  C.  C, 
490,  held  that  under  these  statutes  a  husband  might  compel  his 
support  by  the  wife  regardless  of  any  right  to  maintain  an  ac- 
tion for  alimony  alone.  The  court  made  an  exhaustive  examina- 
tion of  the  cases  bearing  upon  the  subject,  and  entered  a  decree 
in  favor  of  the  husband,  requiring  the  wife  to  support  him.  The 
decree  herein  was  evidently  not  based  upon  the  sections  quoted 
above,  for  the  decree  in  this  case  is  that  the  plaintiff  is  entitled 
to  alimony  and  the  defendant  is  ordered  to  convey  to  the  plaint- 
iff an  undivided  one-half  interest  as  and  for  alimony.  In  view 
of  the  fact  that  the  petition  contained  all  of  the  allegations  neces- 
sary to  present  a  case  compelling  the  wife  to  furnish  support  to 
her  husband,  we  deem  it  immaterial  that  the  trial  court  de- 
nominated the  award  as  alimony.  The  character  of  the  allow- 
ance is  not  changed  by  the  fact  that  in  the  decree  it  is  designated 
as  alimony.  Kelso  v.  Love  joy  et  al,  9  C.C.(N.S.),  539,  aflSrmed 
by  Supreme  Court,  without  report,  76  0.  S.,  598;  Webster  v. 
MiUer,  18  C.C.(N.S.),  272,  aflSrmed,  without  opinion,  83  0.  S., 
473. 

The  decree  is  in  this  court  attended  by  every  presumption 
of  its  regularity  and  correctness,  and  the  burden  is  upon  the 
plaintiff  in  error  to  show  prejudicial  error.  This  she  has  failed 
to  do. 
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The  court,  while  not  in  entire  accord  on  grounds  for  affirm- 
ance,  is  unanimous  in  its  conclusion  that  the  judgment  should 
be  afSrmed. 

The  decree  will  be  affirmed. 

Richards,  J.,  and  Einkadb,  J.,  concur. 


RESTRICTION  IN  THE  PRIVILEGES  OF  A  THEATER 

ON  ACCOUNT  OP  COLOR. 

Court  of  Appeals  for  Jefferson  County. 

Malinda  Gut  v.  The  Tw-Statb  Amusement  Company. 

Decided,  December  Term,  1917. 

Damages — Infringement  of  Civil  Rights — Color  or  Race  Discrimina- 
tion— Place  of  Public  Amusement — Proprietor  Liable  Under  Sec- 
tion 12941,  General  Code,  When. 

The  proprietor  of  a  picture  show  who  refuses  another  the  right  or 
privilege  of  sitting  in  a  certain  or  particular  part  of  the  theater 
or  auditorium  during  the  performance  or  display  of  pictures,  and 
such  refusal  is  on  account  of  race  or  color  and  for  no  other  reason, 
is  liable  to  be  penalized  under  Section  12941,  General  Code. 

Edward  McKMey  and  E.  DeWiti  Erskine,  for  plaintiff  in 
error. 
Harry  L.  May  and  W.  C.  Brown,  contra. 

Fabr,  J. 

This  is  A  proceeding  in  error  brought  to  reverse  a  judgment 
of  the  court  of  common  pleas  of  this  county,  and  the  parties 
sustain  the  same  relation  here  as  in  the  court  below.  On  the 
17th  day  of  December,  A.  D.  1916,  Malinda  Quy,  the  plaintiff  in 
error,  filed  her  petition  in  the  court  below  seeking  to  recover 
from  the  Tri-State  Amusement  Company  for  an  alleged  viola- 
tion of  Sections  12940  and  12941  of  the  General  Code,  which 
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provide  that  there  shall  be  no  denial  of  privileges  at  inns  and 
certain  other  places  to  a  citizen,  by  reason  of  color,  except  for 
reasons  applicable  alike  to  all  citizens  regardless  of  color. 

The  plaintiff  alleges  in  her  petition  that  on  or  about  the  Isi 
day  of  August,  A.  D.  1916,  she  went  into  the  Olympic  Theater 
in  the  city  of  Steubenville  in  company  with  one  Isaac  E.  Stady, 
a  colored  man,  and  a  theological  student  of  Wilberforce  Uni- 
versity, she  herself  being  a  colored  woman.  She  further  alleges 
in  her  petition  that  she  purchased  two  tickets  at  the  price  of  ten 
cents  each;  that  she  surrendered  the  tickets  to  the  person  at 
the  entrance,  passed  into  the  theater,  land  was  seated  in  the 
fifth  row,  the  second  seat  in,  in  the  center  tier  of  seats ;  that  the 
usher  approached  her  and  requested  her  to  abandon  her  seat 
and  be  seated  on  the  right-hand  side  or  in  the  right-hand  tier 
of  seats  in  said  theater. 

It  is  further  alleged  in  the  petition  that  she  left  said  theater, 
surrendering  her  tickets  at  the  window  where  she  had  received 
them.  To  this  petition  an  answer  is  filed  by  the  defendant  com- 
pany, the  defendant  in  error  here,  stating  or  admitting  that  it 
had  rules  and  regulations  providing  for  the  conduct  of  people 
within  said  theater,  and  that  it  was  the  duty  of  its  usher  or 
ushers  to  show  people  to  their  seats  in  said  theater,  but  denying 
that  there  had  been  any  discrimination  against  Malinda  Guy, 
or  Isaac  E.  Stady  by  reason  of  their  color.  The  cause  came  on 
to  be  heard  and  was  tried  to  a  jury.  There  was  a  verdict  for 
the  defendant  and  judgment  upon  the  verdict,  to  which  error 
is  prosecuted  in  this  court. 

As  above  stated  the  action  below  is  predicated  on  Sections 
12940  and  12941  of  the  General  Code.  The  former  section 
reads  as  follows: 

**  Whoever,  being  the  proprietor  or  his  employee,  keeper  or 
manager  of  an  inn,  restaurant,  eating  house,  barber-shop,  pub- 
lic conveyance  by  land  or  water,  theater  or  other  place  of  pub- 
lic accommodation  and  amusement  denies  to  a  citizen,  except  for 
reasons  applicable  alike  to  all  citizens  and  regardless  of  color 
or  race,  the  full  enjoyment  of  the  accommodations,  advantages, 
facilities  or  privileges  thereof,  or  being  a  person  who  aids  or  in- 
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cites  the  denial  thereof,  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars  or  imprisoned  not  less  than 
thirty  days  nor  more  than  ninety  days,  or  both." 


And  the  latter  section  provides  as  follows: 

**  Whoever  violates  the  next  preceding  section  shall  also  pay 
not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars  to 
the  person  aggrieved  thereby,  to  be  recovered  in  any  court  of 
competent  jurisdiction  in  the  county  where  such  offense  was 
committed." 

The  petition  below  sought  to  recover  under  and  by  favor  of 
this  latter  section.  IVfrs.  Quy  says  that  she  purchased  said  tick- 
ets for  admission  on  said  evening  of  August  1st;  entered  said 
theater,  surrendered  the  tickets,  went  down  five  rows  from  the 
rear  of  the  theater,  and  sat  down  in  the  second  seat  in  from  the 
aisle  in  the  center  section  of  seats;  that  soon  after  she  had 
taken  her  seat  she  looked  back  and  saw  her  companion,  Mr. 
Stady,  conversing  with  the  usher,  Mr.  Russell,  who  came  to  her 
a  few  minutes  later  and  asked  her  in  a  genteel  manner  to  take 
a  seat  on  the  other  side,  designating  the  right-hand  side  of  the 
theater;  that  she  asked  the  usher  why,  and  he  said  again,  **Will 
you  kindly  take  a  seat  on  the  right-hand  side  of  the  theater?" 
She  again  interrogated  him  to  know  why,  and  he  said,  '*0n  ac- 
count of  your  color."  This  testimony  is  substantially  corrobo- 
rated by  Mr.  Stady.  He  says  that  he  had  a  conversation  with 
the  same  usher  and  was  going  to  sit  with  his  companion,  Mrs. 
Guy,  when  the  usher  forbade  him  to  do  so,  and  he  then  said  he 
had  gone  to  the  theater  in  company  with  her  and  he  wished  to 
sit  with  her.  The  usher  said  that  he  could  not  do  so  in  the  center 
section,  and  that  he  must  be  seated  on  the  right-hand  side  of  the 
theater.  Mrs.  Guy  then  returned  to  where  Mr.  Stady  was,  and 
the  two  left  the  theater  together,  but  later  returned  in  company 
with  a  friend  who  had  some  conversation  with  the  usher  with 
reference  to  the  matter,  and  it  is  not  denied  that  the  usher  stated 
that  he  had  invited  the  two  colored  persons  to  be  seated  on  the 
right-hand  side  of  the  theater  on  account  of  their  color. 
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If  there  were  any  denial  of  that  fact  the  record  settles  it  onee 
and  for  all  at  page  36,  in  the  examination  of  Mr.  Russell,  who 
was  the  usher  on  that  occasion.  He  says:  **I  said,  kindly  remove 
to  the  other  side  of  the  house.  She  said,  Why?  I  said,  On  ac- 
count of  your  color.''  So  that  Mr.  Russell  admits  that  the  re- 
quest for  the  removal  to  the  right  side  of  the  auditorium  was  be- 
cause they  were  colored  persons. 

It  is  urged  in  argument  that  the  Tri-State  Amusement  Com- 
pany, operating  this  theater,  had  the  right  to  make  such  rea- 
sonable rules  and  regulations  as  they  saw  fit  to  make  with  ref- 
erence to  the  seating  of  persons  in  their  theater,  and  that  they 
were  permitted  to  make  a  rule  authorizing  or  requiring  their 
usher  to  show  people  to  seats  within  their  theater.  There  can 
be  no  question  but  what  such  rules  would  be  permissible  under 
the  law  of  this  state.  However,  it  must  be  noted  by  said  Section 
12940  that  it  is  provided  that  all  citizens,  regardless  of  color  or 
race,  shall  have  the  full  enjoyment  of  the  accommodations,  ad- 
vantages, facilities  or  privileges  thereof,  that  is,  at  inns,  places 
of  amusement  and  other  places  enumerated  in  said  statute. 

The  matter  of  these  people  being  seated  within  the  theater 
was  a  privilege,  and  if  this  section  of  the  General  Code  is  rightly 
understood,  it  is  not  simply  a  privilege  of  seeing  the  pictures  or 
hearing  the  music  or  meeting  and  greeting  their  friends,  but  all 
patrons  are  entitled  to  fully  enjoy  alike  all  the  privileges  ac- 
corded to  patrons  within  the  theater. 

It  might  be  contended  here  that  these  persons  had  just 
as  good  an  opportunity  to  see  the  pictures  or  vaudeville  per- 
formance, if  such  there  may  have  been,  seated  on  the  right-hand 
side  as  if  they  were  seated  in  the  center  section.  However,  if 
these  colored  people  were  required  to  be  so  seated  they  would 
only  be  allowed  partial  enjoyment  of  the  privileges  of  that 
theater,  because  white  persons  were  permitted  to  occupy  the 
center  section  as  well  as  the  other  parts  of  said  auditorium; 
that  is  to  say,  they  could  enjoy  the  privilege  of  seeing 
the  pictures,  they  could  enjoy  the  privilege  of  hearing 
the  music,  they  might  enjoy  the  privilege  of  greeting  their 
friends  and  acquaintances  within  the  building,  yet  at  the  same 
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time  they  were  certainly  denied  some  of  the  privileges  that  were 
given  to  persons  of  the  white  race,  because  the  latter  might  en- 
joy the  additional  privilege  of  the  center  section  of  seats. 

For  instance,  if  two  persons  of  the  white  race  had  purchased 
tickets  for  a  like  consideration  and  seated  themselves  in  the 
center  section  of  seats,  under  the  rules  and  regulations  of  this 
theater  they  would  not  have  been  called  upon  to  have  taken 
seats  on  the  left-hand  side  or  right-hand  side.  Therefore,  these 
colored  people  were  directed  to  sit  upon  the  right-hand  side 
of  the  theater,  which  was  a  place  set  apart  for  their 
use  and  they  were  not  permitted  to  sit  in  other  parts  of  said 
auditorium.  It  is  urged,  and  with  considerable  force  in  argu- 
ment, that  theater  managers  have  a  right  to  make  such  reason- 
able rules  and  regulations  for  the  conduct  and  control  of  people 
within  their  theater  as  may  seem  to  them  necessary;  however, 
the  provisions  of  said  Section  12940  must  be  kept  in  mind,  where- 
in it  is  provided  that  privileges  shall  be  extended  alike  to  per- 
sons of  ail  races.  Therefore,  no  rules  or  regulations  can  be 
made  in  violation  of  or  that  would  contravene  this  section  of  the 
statute. 

Somewhat  helpful  is  a  well  considered  case  from  this  imme- 
diate jurisdiction;  it  is  The  Youngstown  Park  &  Falls  Street 
BaUway  Co,  v.  Tokus,  4  Ohio  Appellate  Eeports,  276 ;  22  C.C. 
(N.S.),  417.  This  was  a  case  where  two  young  colored  persons, 
Tokus  and  his  sister,  attended  a  Sunday  school  picnic;  having 
purchased  tickets  they  went  upon  the  floor  of  the  dancing 
pavilion,  and  after  having  been  there  some  time  they  were  bid- 
den by  the  person  in  charge  of  the  platform  to  leave,  which 
they  did. 

Suit  was  brought,  and  in  passing  upon  the  case  it  is  held : 

*^A  proprietor  of  a  public  dancing  pavilion,  who  ejects  an- 
other therefrom  after  he  had  been  admitted  thereon,  on  account 
of  his  color  or  race  and  for  no  other  reason,  is  liable  to  pay.  a 
penalty,  under  Section  12941  of  the  Qeneral  Code." 

The  very  section  upon  which  suit  is  predicated  here. 
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Tokus  and  his  sister  were  well  behaved  and  orderly  colored 
persons.  It  was  hinted  and  even  suggested  that  by  reason  of 
greater  grace  of  movement  on  the  dancing  floor  than  some  of 
the  other  dancers,  jealousy  of  persons  of  the  white  race  was  ex- 
cited, and  for  that  reason  their  dismissal  was  brought  about. 

What  are  the  circumstances  in  this  case!  Here  was  this 
young  theological  student  and  this  lady,  both  persons  of  good 
character.  Was  there  any  reason  why  they  should  be  discrimi- 
nated against?  Is  it  not  true  that  under  the  provisions  of  the 
foregoing  sections  of  the  statute  they  were  discriminated  against  f 
To  hold  otherwise  would  be  to  render  these  sections  as  sounding 
brass.  Said  sections  were  passed  by  our  Legislature,  not  for 
Any  imaginary,  but  a  real  purpose.  A  little  more  consideration, 
a  little  more  willing  obedience  to  these  laws  on  the  part  of  the 
people  of  the  white  race  might  render  some  of  the  problems 
which  have  arisen  a  little  less  perplexing. 

The  charge  of  the  court  below  was  clear,  concise  and  explicit. 
The  jury  certainly  did  not  comprehend  it.  The  record  clearly 
discloses  a  violation  of  these  sections  of  the  statute;  that  the 
plaintiff  in  error  here  was  entitled  to  recover  under  said  Sec- 
tion 12941  there  can  be  no  question. 

It  follows,  therefore,  that  by  reason  of  the  jury  failing  to 
comprehend  the  instructions  of  the  court,  that  the  case  must 
be  reversed  and  remanded  for  a  new  trial,  which  is  done  ac- 
cordingly. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 
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IMPRISONMENT  AS  A  PENALTY  FOIL  FAILURE  TO 

PAY  FINE  AND  COSTS. 

Court  of  Appeals  for  Darke  County. 
Pebcy  WiTTi»s  V.  Lynn  Browne,  Sheriff  of  Darke  County. 

Decided,  January  7,  1918. 

Sentence — Suspension  of — Remedy  in  Case  of  Refusal  to  Pass  on  Mo- 
tion for  a  New  Trial— Delay  in  Enforcing  Sentence  Not  a  Bar  to 
Its  Execution,  When, 

1.  The  effect  of  the  overruling  of  an  application  for  a  nunc  pro  tunc 

entry  suspending  sentence  is  to  adjudicate  conclusively  that  no 
order  of  suspension  was  ever  made.  The  remedy  is  a  proceeding 
in  error,  or  in  the  event  of  the  court  refusing  to  pass  on  the  mo- 
tion for  a  new  trial  the  remedy  Is  to  compel  action  by  a  writ 
of  mandamus. 

2.  Where  no  fixed  term  of  Imprisonment  is  named,  and  it  is  provided 

only  as  a  means  of  enforcing  collection  of  a  fine  and  costs,  de- 
lay in  its  enforcement  does  not  prevent  the  issuing  of  a  writ  of 
execution. 

John  Maker,  for  plaintiff  in  error. 
George  F.  Crawford,  contra. 

EUNKLE,  J. 

This  action  was  brought  by  plaintiff  in  error  to  enjoin  de- 
fendant in  error,  as  sheriff  of  Darke  county,  Ohio,  from  proeeed- 
iiig  under  an  execution  issued  by  the  Probate  Court  of  Darke 
County  in  a  criminal  action  wherein  plaintiff  in  error  was  ad- 
jndged  to  pay  a  certain  fine  and  costs. 

Plaintiff  in  error  claims  that  the  probate  court,  at  the  time  the 
sentence  was  imposed,  ordered  the  same  suspended  but  neglected 
to  enter  the  same  of  record. 

It  further  appears  from  the  petition  that  a  motion  to  enter 
such  order  of  suspension  nunc  pro  tunc  was  overruled  and  that 
a  motion  for  a  new  trial  was  filed  within  three  days  after  such 
refusal  and  is  still  pending. 
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A  demurrer  was  filed  and  sustained  to  the  petition,  and  the 
plaintiff  not  desiring  to  amend  a  final  judgment  was  entered 
dismissing  the  petition.  From  said  judgment  plaintiflP  in  error 
prosecutes  error  to  this  court. 

The  only  question  for  consideration  relates  to  the  sufficiency 
of  the  petition. 

Two  questions  were  presented: 

1.  As  to  the  alleged  suspension  of  the  sentence. 

2.  As  to  the  delay  in  the  enforcement  of  the  sentence. 

As  to  the  first  proposition,  it  is  conceded  that  an  application 
was  made  to  the  probate  court  to  enter  such  order  of  suspension 
nunc  pro  tunc,  and  that  such  application  was  refused.  The  effect 
of  such  refusal  was  to  adjudicate  conclusively  that  no  such  order 
of  suspension  was  made. 

If  such  adjudication  was  erroneous,  the  remedy  of  plaintiif 
in  error  was  to  prosecute  error  therefrom.  Such  adjudication 
can  not  be  impeached  collaterally.  The  filing  of  the  motion  for 
a  new  trial  and  the  failure  of  the  court  to  pass  upon  the  same 
does  not  operate  to  annul  the  finding  and  judgment  upon  the 
application  for  a  nunc  pro  tunc  order. 

Plaintiff's  remedy  in  case  the  probate  court  refused  to  pass 
upon  such  motion  for  a  new  trial  was  to  compel  action  thereon 
by  a  writ  of  mandamus. 

We  have  carefully  examined  the  authorities  presented  as  to 
the  second  proposition  and  are  of  opinion  that  in  Ohio  the  mere 
failure  to  issue  an  execution  upon  the  judgment  in  question,  un- 
der the  circumstances  set  forth  in  the  petition,  is  not  a  bar  to 
an  execution  issued  thereon  and  now  in  the  hands  of  defendant 
in  error  as  sheriff. 

Considerable  stress  is  laid  upon  the  decision  of  Judge  Houck 
of  the  Fifth  District  in  a  recent  decision.  We  have  carefully 
considered  this  decision  and  are  of  opinion  that  the  case  at  bar 
is  clearly  distinguishable  from  the  one  decided  by  the  Fifth 
Appellate  District. 

The  case  decided  by  Judge  Houck  involved  a  sentence  of  im- 
prisonment for  a  fixed  term,  and  that  court  merely  held  that  un- 
der Section  13714,  General  Code,  the  trial  court  could  not  revoke 
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a  suspended  sentence  and  proceed  to  execute  the  sentence  after 
the  expiration  of  the  longest  period  for  which  the  defendant 
might  have  been  sentenced.  The  oase  at  bar  contains  no  fixed 
sentence  of  imprisonment,  but  merely  provides  for  imprisonment 
as  a  means  of  enforcing  the  collection  of  the  fine  and  costs,  and 
there  is  no  special  statute  limiting  the  time  for  executing  the  sen- 
tence under  consideration. 

The  demurrer  having  been  properly  sustained,  the  judgment 
should  be  affirmed. 

Execution  of  sentence  may  be  suspended  for  thirty  days  if 
counsel  desire  to  secure  the  judgment  of  the  Supreme  Court 
upon  this  case. 

Allread,  J.,  and  Ferneding,  J.,  concur. 


M/UNTCNANCE  OF  AN  OVERHANGING  CORNICE  ENJOINED. 

Ck)urt  of  Appeals  for  Shelby  County. 
Henry  F.  Young  et  al  v.  Ignatius  Henry  Thedieck. 

Decided,  February  13,  1918. 

Overhanging  Cornice — Party  Wall— Easement — Mandatory  Injunction 
Against  Maintenance  of  Cornice — Property  Rights  Shove  the  Same 
as  Those  on  the  Surface, 

1.  The  construction  and  maintenance  by  one  lot  owner,  of  a  cornice  ex- 

tending beyond  the  party  wall  over  the  lot  of  an  adjoining  pro- 
prietor without  his  acquiescence  or  consent  is  a  violation  of  the 
latter's  property  rights. 

2.  The  establishment  of  a  party  wall  does  not  by  implication  give  one 

proprietor  the  right  to  extend  his  structure  over  the  adjoining  lot. 

3.  The  fact  that  the  overhanging  cornice  is  constructed  above  the  pres- 

ent building  on  the  adjoining  lot  and  does  not  affect  the  present 
use  thereof  is  no  defense. 

4.  Mandatory  injunction  is  an  appropriate  remedy  to  enforce  the  prop- 

erty rights  so  violated. 

Z>.  F.  MiUs,  for  plaintiflf. 
Hess  &  Hess,  contra. 
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Allbbad,  J. 

This  action  was  brought  to  obtain  a  mandatory  injunction  to 
compel  the  removal  of  an  overhanging  cornice. 

The  pleadings  and  agreed  statement  of  facts  show  that  in 
the  construction  of  a  four-story  building,  the  defendant  ex- 
tended the  cornice  some  two  or  three  feet  over  the  premises  of 
plaintiff.  It  appears  that  the  cornice  is  above  the  plaintiff's 
building  and  does  not  interfere  with  the  present  use  of  the 
plaintiff's  property. 

There  is  a  party  wall  between  the  buildings  of  the  respective 
parties  which  has  been  extended  upward  to  accommodate  and 
form  part  of  the  defendant's  structure. 

The  question  involved  is  as  to  the  defendant's  right  to  main- 
tain the  overhanging  cornice. 

We  are  of  opinion  that  the  defendant's  easement  in  the  party 
wall  does  not  extend  beyond  the  wall  itself,  and  that  the  con- 
struction and  maintenance  of  the  cornice  extending  over  plaint- 
iff's premises  is  a  violation  of  his  property  rights.  Harringion 
V.  McCarthy,  169  Mass.,  492;  Nash  v.  Kemp,  49  Howard  Pr., 
523,  12  Hun.,  592 ;  Marion  v.  Johnson,  23  La.  Ann.,  593. 

We  have  examined  the  cases  cited  by  counsel  for  defendant 
involving  windows,  chimneys  and  upward  extensions  of  party 
walls.  In  none  of  those  cases  do  we  find  any  overhanging  struc- 
tures extending  beyond  the  partition  wall.  We  think  all  the 
cases  may  be  distinguished  upon  that  ground. 

We  are  also  of  the  opinion  that  the  fact  that  the  cornice  does 
not  now  interfere  with  plaintiff's  use  of  their  property  does  not 
affect  the  question.  The  plaintiff's  property  right  extends  up- 
ward indefinitely  and  those  rights  may  be  enforced  against 
invasion  to  the  same  extent  as  surface  rights. 

A  mandatory  injunction  will,  therefore,  be  issued  requiring 
the  defendant  to  remove  the  cornice  and  overhanging  structure 
within  six  months  and  defendant  will  be  required  to  pay  costs^ 

Decree  accordingly. 

KuNKiiE,  J.,  and  Ferneding,  J.,  concur. 
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RAILWAYS  OUSTED  PROM  CONTROL  OF  COMPETING 

LINES. 

Court  of  Appeals  for  Franklin  County. 

State  op  Ohio,  on  Relation  of  Timotuy  S.  Hogan,  Attorney- 
General,  V.  The  Hocking  Valley  Railway  Company  et  al. 

Decided,  August  22,  1917. 

Restraint  of  Trade — Brought  About  Through  Railuxiy  Control — Stock 
Ownership  Permissible  in  Kindfred  But  not  in  Competing  Lines — 
Railways  Ousted  from  Control  Provided  for  Under  the  Agreement 
of  1910. 

1.  The  Zanearville  ft  Western  Railway  is  a  feeder  and   therefore  a 

kindred  rather  than  a  competing  line  of  the  Toledo  ft  Ohio  Cen- 
tral, and  no  legal  impediment  exists  to  the  holding  of  its  stock 
by  the  Toledo  ft  Ohio  Central  or  the  Lake  Shore  ft  Michigan 
Southern.  Neither  is  there  objection  to  the  holding  of  Toledo  ft 
Ohio  Central  stock  by  the  Lake  Shore  ft  Michigan  Southern  or  to 
the  holding  of  Hocking  Valley  stock  by  the  Chesapeake  ft  Ohio. 

2.  The  agreement  of  March,  1910,  providing  for  the  acquisition  by  the 

Lake  Shore  and  Chesapeake  ft  Ohio  of  stocks  of  certain  coal  com- 
panies, and  for  the  exclusive  control  of  the  Toledo  ft  Ohio  Central 
by  the  Lake  Shore,  and  the  Hocking  Valley  by  the  Chesapeake  ft 
Ohio,  with  a  trusteeship  over  the  Kanawha  ft  Michigan,  with  a 
tonnage  agreement  and  arrangements  for  interchange  of  transpor- 
tation facilities,  was  inconsistent  with  the  decree  of  the  Circuit 
Court  of  FYanklin  County  of  January,  1910;  and  notwithstanding 
action  has  been  taken  by  the  Federal  Court  requiring  disposition 
of  the  stocks  so  acquired  and  surrender  of  control  in  so  far  as  it 
affects  interstate  commerce,  this  court  holds  that  the  state  is  en- 
titled to  the  benefit  of  additional  relief  with  respect  to  intrastate 
business,  and  grants  a  decree  of  ouster  with  reference  to  con- 
trol of  coal  mining  stocks  and  the  right  to  continue  in  the  enjoy- 
ment of  tonnage  agreements  and  the  interchange  of  transporta- 
tion facilities  complained  of. 

3.  The  New  Tork  Central  as  the  successor  to  the  Lake  Shore  in  con- 

trol of  the  Toledo  ft  Ohio  Central  is  properly  a  party  to  the  decree, 
but  so  much  of  the  supplemental  petition  as  is  involved  under  the 
averments  as  to  competition  between  the  New  Tork  Central  and  the 
Toledo  ft  Ohio  Central  is  dismissed  without  prejudice. 


»42  OHIO  COURTS  OP  APPEALS. 


State,  ex  rel,  y.  R&ilway.  [28  O.CA. 

Joseph  McOhee,  Attorney-Gteneral  of  Ohio ;  Frank  Davis,  Jr., 
special  counsel,  E.  C.  Morton,  M,  A,  Daugherty,  Webber,  McCoy 
&  Jones  and  E,  J.  O'Dell,  of  counsel  for  state. 

Lawrence  MaxxveU,  A.  C.  Reavitt  and  Wilson  &  Rectory  for 
the  Chesapeake  &  Ohio  and  Hocking  Valley  railway  companies. 

Doyle,  Lewis,  Lewis  &  Emery,  for  the  New  York  Central,  the 
Lake  Shore  &  Michigan  Southern,  the  Toledo  &  Ohio  Central,  the 
Zanesville  &  Western  and  the  Kanawha  &  Michigan  railway  com- 
panies. 

•  By  the  Court  (Kunkle,  Allread  and  Ferneding,  J  J.,  con- 
curring) . 

The  state  charges  the  defendants  with  a  combination  and  con- 
spiracy in  restraint  of  trade  in  respect  to  intrastate  traflSc. 

The  alleged  combination  attacked  by  the  state  in  the  present 
action  originated  in  the  ]\Iorgan  plan  of  reorganization  of  the 
Hocking  Valley  Railway  Company  which  contemplated  and  sub- 
sequently embraced  control  of  the  Toledo  &  Ohio  Central,  the 
Kanawha  &  Michigan,  and  the  Zanesville  &  Western  railway 
companies.  These  companies  were  largely  engaged  in  the 
transportation  of  bituminous  coal  from  the  Ohio  and  West  Vir- 
ginia coal  fields  to  the  cities  and  markets  of  Ohio  and  to  the 
Great  Lakes. 

In  the  process  of  the  financial  development  of  this  combination, 
there  was  acquired  a  controlling  stock  interest  in  certain  coal 
mining  companies  operating  the  Ohio  and  West  Virginia  dis- 
tricts, and  the  stock  of  the  Hocking  Valley  Company  (which  was 
then  the  holding  company)  fell  into  the  hands  of  what  is  called 
the  Trunk  Line  Syndicate,  composed  of  the  five  trunk  lines  con- 
trolling the  transportation  of  coal  from  the  entire  Appalachian 
mining  district  into  the  markets  of  the  middle  west. 

At  this  juncture,  the  state  filed  a  petition  in  quo  warranto  in 
the  Circuit  Court  of  Franklin  County,  which  resulted  in  a  judg- 
ment entered  January  18,  1910  (12  C.C.[N.S.],  49  and  145),  or- 
dering a  dissolution  of  the  ^lorgan  combination  between  the 
Hocking  Valley  on  the  one  hand  and  the  Toledo  &  Ohio  Central, 
the  Kanawha  &  Michigan  and  the  Zanesville  &  Western  upon  the 
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other;  and  also  ordering  a  dissolution  of  the  stock-holding  con- 
nection between  the  Hocking  Valley  Railway  Company  and  the 
various  coal  mining  companies  controlling  mines  along  the  line 
of  said  railway  in  the  Hocking  Valley  district  in  the  state  of 
Ohio. 

Following  the  final  judgment  of  the  Circuit  Court  of  Frank- 
lin County,  there  was  executed  what  is  known  as  the  March,  1910, 
agreement  between  the  Lake  Shore  and  Chesapeake  &  Ohio  rail- 
way companies  and  acquiesced  in  by  the  other  railroads  form- 
ing  the  Trunk  Line  Syndicate. 

Without  going  into  unnecessary  detail,  this  contract  provided 
for  the  acquisition  by  the  Lake  Shore  and  Chesapeake  &  Ohio 
companies  of  the  stock  held  by  the  five  companies  composing 
the  Trunk  Line  Syndicate.  It  also  provided  for  the  transfer 
of  the  Hocking  Valley  stock  exclusively  to  the  Chesapeake  & 
Ohio  and  of  the  Toledo  &  Ohio  Central  stock  exclusively  to  the 
Lake  Shore  Company.  The  contract  further  provided  for  the 
transfer  of  a  portion  of  the  stock  of  the  Kanawha  &  Michigan 
to  the  Chesapeake  &  Ohio  and  for  the  trusteeing  of  the  major- 
ity of  the  controlling  interest  in  the  Kanawha  &  ]\Iichigan  Com- 
pany for  the  joint  benefit  of  the  Lake  Shore  and  the  Chesapeake 
&  Ohio  companies. 

By  this  plan,  the  Hocking  Valley  Company  was,  through 
stock  ownership,  practically  acquired  by  the  Chesapeake  &  Ohio 
Company  and  by  similar  means  the  Lake  Shore  Company  prac- 
tically acquired  the  Toledo  &  Ohio  Central  and  the  Zanesville 
&  Western;  while  the  Kanawha  &  Michigan,  which  paralleled 
the  Chesapeake  &  Ohio  in  West  Virginia  and  the  Hocking  Val- 
ley in  Ohio,  and  connected  with  both  the  Toledo  &  Ohio  Central 
and  the  Hocking  Valley,  was  made  subject  to  joint  control  by 
the  Chesapeake  &  Ohio  and  the  Lake  Shore  companies.  This 
contract  provided  for  the  disposition  and  trusteeing  of  the 
stocks  in  the  coal  companies  which  the  Hocking  Valley  Railroad 
Company  had  been  ordered  to  dispose  of  by  the  decree  of  the 
Franklin  county  circuit  court. 

The  contract  contained  a  provision  for  the  joint  use  of  the 
western  division  of  the  Toledo  &  Ohio  Central  and  of  the  Hock- 
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ing  Valley  main  line  for  the  transportation  of  coal  ears  at  the 
option  of  either  company. 

There  was  a  further  provision  for  an  arrangement  for  the 
distribution  of  the  business  of  the  coal  companies  whose  bonds 
had  been  guaranteed  by  the  Toledo  &  Ohio  Central  and  the 
Hocking  Valley  Railway  Company,  to  protect  the  railway  com- 
panies upon  such  guaranty.  There  was  evidently  an  arrange- 
ment for  an  equal  division  between  the  Hocking  Valley  and  the 
T.  &  0.  C.  of  the  tonnage  originating  on  the  K.  &  M. 

Following  the  ^larch,  1910,  agreement  and  the  re-organiza- 
tion and  operation  of  the  railway  and  coal  companies  there- 
under, this  action  was  brought. 

Subsequent  to  the  bringing  of  this  action,  the  United  States 
Government  brought  an  action  in  the  United  States  Court  at 
Cincinnati  to  enjoin  the  various  railway  companies  from  car- 
rying out  the  March,  1910,  agreement  upon  the  ground  that 
the  same  and  the  operation  of  the  railroad  companies  there- 
under was  in  violation  of  the  federal  anti-trust  act.  This  action 
was  finally  decided  in  favor  of  the  Government,  and  the  defend- 
ants were  ordered  to  dispose  of  their  interest  in  the  said  coal 
companies,  and  the  Chesapeake  &  Ohio  was  ordered  to  dispose  of 
its  interest  in  the  Kanawha  &  Michigan  Railway  Company.  This 
order  has  been  carried  out  to  the  approval  of  the  United  States 
Court. 

"  At  the  instance  of  the  Attorney-General  of  Ohio,  who  ap- 
])eared  as  amicus  curiae,  the  United  States  Court  reserved  the 
(luestion  of  the  corporate  power  of  certain  of  the  railroad  com- 
panies to  hold  stock  in  the  other  railroad  corporations. 

The  railroad  now  owned  and  operated  by  the  Zanesville  & 
Western  was  probably  intended  by  the  original  promoters  to  be 
an  independent  competing  company  for  the  transportation  of 
bituminous  coal.  But  as  now  existing,  its  railroad  extends  only 
from  Thurston,  a  small  village  on  the  Toledo  &  Ohio  Central, 
into  the  coal  mining  district,  and  does  not  reach  the  coal  mar- 
kets either  directly  or  by  any  connections  independent  of  the 
Toledo  &  Ohio  Central. 

We  have  reached  the  conclusion  that  the  Zanesville  &  West- 
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ern  is  a  feeder  rather  than  a  competitor  of  the  Toledo  &  Ohio 
Central  and,  therefore,  that  there  is  no  legal  impediment  to 
the  right  of  the  Toledo  &  Ohio  Central  or  the  Lake  Shore  & 
Michigan  Southern  to  hold  the  capital  stock  of  the  Zanesville 
&  Western. 

The  New  York  Central  Railroad  Company,  the  successor  by 
consolidation,  of  the  Lake  Shore  Company,  was  brought  in  by 
a  supplemental  petition  charging,  among  other  things,  that  the 
New  York  Central  Company  was  a  competitor  of  the  Toledo 
&  Ohio  Central  Railroad  Company. 

The  question  of  the  right  of  one  railroad  company  to  acquire 
and  hold  the  stock  of  another  railroad  company  under  Sections 
8883  and  8784  of  the  General  Code  is  now  settled  by  the  recent 
decision  of  our  Supreme  Court  in  the  case  of  Pollitz  v.  the  Puh- 
lie  Utilities  Commission  of  Ohio,  96  Ohio  State,  page  — . 

The  only  condition,  therefore,  affecting  the  right  of  the  hold- 
ing company  to  acquire  the  stock  of  other  railroad  companies 
is  that  the  two  companies  are  kindred  and  not  competing. 

We  think  the  evidence  shows  that  the  Lake  Shore  Company 
and  the  Toledo  &  Ohio  Central  Company  were  connected  so 
as  to  permit  the  passage  of  trains  from  one  railroad  to  the  other. 
The  Chesapeake  &  Ohio  was  not,  at  the  time  this  action  was 
brought,  or  the  case  tried,  physically  connected  with  the  Hock- 
ing Valley,  but  we  think  that  makes  no  difference  in  view  of  the 
decision  in  the  Pollitz  case.  We  find,  as  a  fact,  that  the  Hock- 
ing Valley  Railway  Company  and  the  Chesapeake  &  Ohio  Rail- 
way Company  were  not  competitors  for  intrastate  business. 
The  United  States  Court  held,  by  necessary  inference  if  not 
directly,  that  those  companies  were  not  competitors  for  inter- 
state business  and  the  action  of  the  United  States  Court  is  the 
last  word  upon  the  subject  of  interstate  business.  We,  there- 
fore, follow  the  action  of  the  United  States  Court  in  respect  to 
interstate  commerce,  and  find  no  legal  impediment  to  the  Chesa- 
peake &  Ohio  Company  holding  the  stock  of  the  Hodking  Valley 
Company,  nor  do  we  find  that  the  acquisition  and  holding  of 
the  stock  of  the  Toledo  &  Ohio  Central  Railroad  Company  by 
the  Lake  Shore  Company  was  illegal. 
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The  state  contends,  and  we  think  correctly,  that  the  March, 
1910,  agreement  and  the  operation  of  the  railroad  companies 
thereunder,  down  to  the  time  when  the  relief  granted  by  the 
United  States  District  Court  was  put  into  effect,  was  not  a  com- 
pliance with  the  order  of  the  Circuit  Court  of  Franklin  County, 
but  amounted  to  a  continuance  of  the  unlawful  combination 
previously  existing. 

The  March,  1910,  agreement  and  the  operation  of  the  railroad 
companies  thereunder  did  not  terminate  the  railroad  ownership 
of  the  stock  in  the  coal  mining  companies  nor  the  guaranty  of 
bonds  of  such  companies  and  the  consequent  control  over  the 
business  of  such  companies.  The  provision  of  the  March,  1910, 
agreement  for  the  joint  control  of  the  Kanawha  &  Michigan 
Railroad  Company,  which  was  a  competing  company  with  both 
the  Chesapeake  &  Ohio  and  the  Hocking  Valley,  and  the  tonnage 
arrangement  with  reference  to  shipments  arising  thereon,  to- 
gether with  the  optional  exchange  of  transportation  facilities 
between  the  Hocking  Valley  Company  and  the  Toledo  &  Ohio 
Central  Company  as  to  its  western  division,  was  inconsistent 
with  the  complete  divorcement  of  the  Chesapeake  &  Ohio  and 
the  Hocking  Valley  and  the  Toledo  &  Ohio  Central  and  the 
Kanawha  &  Michigan  as  competing  systems  of  transportation. 

It  would,  therefore,  follow  that  the  combination  following  the 
March,  1910,  agreement,  and  in  existence  at  the  time  the  pres- 
ent action  in  quo  warranto  was  brought,  was  illegal  and  incon- 
sistent with  the  decree  of  the  Franklin  county  circuit  court. 

It  is  contended,  however,  that  since  the  judgment  of  the 
United  States  District  Court,  and  the  disposition  of  the  coal 
company  and  railway  stocks  under  the  approvjal  of  said  court, 
this  case  becomes  a  moot  case  and  that  no  order  can  be  made  or 
relief  granted. 

The  case  of  United  States  v.  Hamburg- American  Company^ 
239  U.  S.,  466,  is  cited. 

We  think,  upon  a  consideration  of  the  authorities,  that  the 
rule  that  a  court  should  not  decide  a  moot  question  does  not 
apply  to  the  present  case. 

First,  Because  the  question  is  not  entirely  moot.  This  court 
finding  it  proper  to  grant  additional  relief. 
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Second.  Because  the  subject  of  the  present  action  involves 
intrastate  traffic  which  was  not  involved  in  the  federal  action; 
and 

Third.  Because  the  state  should  be  entitled  to  the  benefit  of 
the  judgment  as  to  intrastate  traffic  over  which  it  has  exclusive 
control. 

The  judgment  of  the  United  States  District  Court  does  not 

assume  to  control  intrastate  traffic,'  and  whether  the  defendants 

■ 

would  observe  the  regulations  of  the  United  States  District 
Court  as  to  intrastate  traffic  depends  upon  their  volition  and 
not  upon  the  force  and  effect  of  the  order  of  the  United  States 
Court.  State  v.  Cox,  87  O.  S.,  335.  (See  opinion  of  Donahue, 
J.) 

It  is  true  that  the  stocks  of  the  coal  companies  and  the  Ka- 
nawha &  Michigan  Sailroad  Company  have  been  actually  dis- 
posed of  under  the  supervision  of  the  United  States  District 
Court,  but  the  state  is  entitled  to  have  the  dissolution  made 
permianent  as  to  intrastate  traffic  and  to  have  a  supervision  over 
the  future  conduct  of  the  defendants  in  respect  thereto. 

While  some  reference  was  made  in  the  majority  opinion  of 
the  judges  of  the  United  States  District  Court  to  the  optional 
exchange  of  facilities  between  the  Hocking  Valley  and  the  To- 
ledo &  Ohio  Central  as  to  its  western  division,  no  relief  was 
granted  in  that  court. 

We  think  it  is  important  that  the  two  competing  systems,  to- 
wit:  the  Chesapeake  &  Ohio  and  the  Hocking  Valley  on  the 
one  hand,  and  the  Toledo  &  Ohio  Central  and  the  Kanawha  & 
Michigan  on  the  other,  be  completely  divorced,  and  that  such 
optional  exchange  of  facilities  is  inconsistent,  especially  in  view 
of  the  prior  relationship  and  the  tendency  of  these  competing 
companies  towards  trade  restriction. 

It  therefore  follows  that  there  should  be  a  decree  ousting 
the  original  defendants  from  the  right  to  own  or  control  the 
stocks  of  coal  mining  companies  or  continue  the  guaranty  of 
bonds  of  such  companies;  that  the  defendants  should  also  be 
ousted  of  the  right  to  continue  the  exchange  of  facilities  be- 
tween the  Hocking  Valley  and  the  Toledo  &  Ohio  Central  as 
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stipulated  in  the  ^lareh,  1910,  agreement,  and  that  the  Chesa- 
peake &  Ohio  should  be  ousted  from  the  right  to  own,  control  or 
have  an  interest  in  the  captial  stock  of  the  Kanawha  &  Michigan 
Railroad  Company. 

The  New  York  Central  Railroad  Company  was  properly  made 
a  party  and  the  decree  should  operate  against  it  as  the  successor 
of  the  Lake  Shore  &  Michigan  Southern  Railroad  Company. 

The  as'^erment  of  the  supplemental  petition  against  the  New 
York  Central  Company  to  the  effect  that  that  company  is  a 
•competitor  with  the  Toledo  &  Ohio  Central,  is  in  the  nature  of 
an  original  cause  of  action  against  the  New  York  Central  Com- 
pany. 

The  chief  contention  upon  this  issue  being  that  the  Lake 
Erie,  Alliance  &  Wheeling,  operating  in  mining  district  No.  8, 
and  now  controlled  by  the  New  York  Central  Company,  is  a 
competitor  of  the  Toledo  &  Ohio  Central  Company.  It  is  true 
that  the  Lake  Erie,  Alliance  &  Wheeling  Company  was  one  of 
the  transportation  lines  involved  in  the  Morgan  plan,  and  if  the 
original  Morgan  plan  was  still  in  operation,  or  should  be  re- 
vived, the  situation  as  to  the  Lake  Erie,  Alliance  &  Wheeling 
Company  might  be  important,  but  in  view  of  the  relatively  small 
amount  of  competition  possible  between  the  Lake  Erie,  Alliance 
&  Wheeling  and  the  Toledo  &  Ohio  Central  Company,  and  also 
in  view  of  the  fact  that  the  New  York  Central  did  not  stipulate 
as  to  the  evidence  brought  into  the  record  from  the  United 
States  Court,  we  think  so  much  of  the  supplemental  petition  as 
is  involved  under  the  averments  as  to  competition  between  the 
New  York  Central  Company  and  the  Toledo  &  Ohio  Central 
Company  should  be  dismissed  without  prejudice. 

Decree  of  ouster  accordingly. 
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EFFECT  OF  FAILURE  OF  NEW  ADMINISTRATOR.  TO  GIVE 

NOTICE  OF  HIS  APPOINTMENT. 

Court  of  Appeals  for  Lake  County. 

The  Croxton  Mining  Company  v.  Sterling  W.  Hubbabd, 

Administrator  With  the  Will  Annexed  op 

John  H.  Bartow,  Deceased. 

Decided,  March,  1918. 

Estates  of  Decedents — Purpose  of  Notice  of  Appointment  of  Adminis- 
trator— Failure  to  Oive  Notice  Prevents  the  Running  of  the  Statute 
of  Limitations — Loss,  if  Any,  Palls  on  Heirs  Rather  Than  Credi- 
tors. 

By  Section  10757,  General  Code,  a  new  administrator  is  required  to 
give  notice  of  his  appointment,  and  where  he  fails  to  do  so,  the 
limitation  provided  by  Section  10722  will  not  avail  as  a  defense  to 
an  action  brought  more  than  six  months  after  the  rejection  of  the 
claim. 

Squires,  Sanders  &  Dempsey  and  Harry  E,  Hammer,  for 
plaintiff  in  error. 

Holden,  Hasten,  Duncan  &  Leckie,  contra. 

Metcalfe,  J. 

This  case  was  certified  to  this  court  from  Lake  county.  Plaint- 
iff here  was  plaintiff  below  and  seeks  to  recover  from  the  de- 
fendant, as  administrator,  etc.,  upon  two  promissory  notes  aggre- 
gating about  $18,000.  These  notes  were  executed  by  the  firm 
of  Drake,  Bartow  &  Company  to  the  plaintiff,  the  Croxton. 
Mining  Company. 

The  facts  necessary  to  an  understanding  of  the  question  be-, 
fore  us  are  substantially  as  follows :  The  plaintiff  is  a  mining 
company  operating  in  Minnesota.  The  firm  of  Drake,  Bartow  & 
Company  were  dealers  in  iron  ore  and  as  such  firm  executed  the 
notes  in  question  to  the  Croxton  Mining  Company  some  time  in 
the  year  1910.    In  1912  Mir.  Drake  died  and  by  his  death  the  firm 
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was  dissolved,  and  soon  afterwards  an  action  was  brought  by  the 
plaintiff  upon  these  two  notes  against  John  H.  Bartow,  as  one 
of  the  members  of  the  firm  of  Drake,  Bartow  &  Company. 

Before  the  ease  was  tried  Mr.  Bartow  died  and  the  action 
against  him  was  dismissed.  After  the  death  of  Mr.  Bartow, 
Pauline  L.  Bartow  was  appointed  executrix  of  his  will.  The 
plaintiff's  claim  was  then  presented  to  Pauline  Bartow,  as  such 
executrix,  but,  before  she  had  acted  thereon,  she  died  and  the 
defendant.  Sterling  Hubbard,  was  appointed  administrator  with 
the  will  annexed,  and  on  the  4th  day  of  December,  1913,  he  re- 
jected the  claim. 

After  Mr.  Hubbard's  appointment  as  such  administrator  with 
the  will  annexed,  he  failed  to  give  notice  of  his  appointment  and 
has  never  given  such  notice.  Before  the  expiration  of  six  months 
following  the  rejection  of  the  claim  a  petition  was  filed  against 
Hubbard,  as  administrator,  and  summons  issued,  which  was  re- 
turned not  served,  the  defendant  not  being  found  in  the  coun- 
ty. No  alias  summons  was  issued  until  about  seven  months 
after  the  rejection  of  the  claim,  when  such  summons  was  issued 
and  served  upon  the  defendant. 

It  is  claimed  that  by  reason  of  the  fact  that  more  than  six 
months  passed  from  the  date  of  the  rejection  of  the  claim  until 
summons  was  served  upon  the  defendant  that  the  action  was 
barred  by  the  statute  of  limitations.  That  is  the  only  question 
we  have  to  determine,  and  such  determination  depends  entirely 
upon  the  construction  to  be  given  to  the  language  of  Section 
10757,  General  Code. 

Section  10722,  General  Code,  provides: 

**If  a  claim  against  the  estate  of  a  deceased  person  be  exhibited 
to  the  executor  or  administrator  before  the  estate  is  represented 
insolvent  and  be  disputed  or  rejected  by  him,  and  has  not  been 
referred  within  six  months  after  such  dispute  or  rejection,  if 
the  debt,  or  any  part  of  it,  be  then  due,  or  within  six  months 
after  some  part  becomes  due,  the  claimant  must  commence  a  suit 
for  the  recovery  thereof  or  be  forever  barred  from  maintaining 
an  action  thereunder.  No  action  shall  be  maintained  thereon 
after  such  period  by  a  person  deriving  title  thereto  from  such 
claimant." 
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It  would  seem  to  be  an  indisputable  proposition  that  under  the 
provisions  of  this  section  the  plaintiff  is  barred,  unless  there  is 
some  saving  clause  in  the  statute  which  would  relieve  him  from 
the  necessity  of  beginning  his  action  within  six  months  from  the 
date  of  the  rejection  of  the  claim. 

It  is  claimed  that  such  saving  clause  is  found  in  the  following 
provision  of  Section  10757 : 

"The  new  administrator  shall  give  notice  of  his  appointment 
in  the  manner  prescribed  with  respect  to  an  original  adminis- 
trator. If  he  fails  so  to  do  he  shall  have  no  benefit  of  the  limita- 
tions herein  provided." 

Mr.  Hubbard  did  not  give  notice  of  his  appointment  as  new 
adminiBtrator  of  Mr.  Bartow's  estate,  nor  was  such  notice  given 
by  the  probate  judge. 

The  language  of  this  section  is  plain  and  unequivocal,  **If  ho 
fails  to  do  so,  he  shall  have  no  benefit  of  the  limitations  herein 
provided."  This  does  not  merely  grant  to  the  plaintiff  a  right, 
but  it  is  an  absolute  prohibition  to  the  administrator  and  takes 
away  his  right  to  plead  the  limitations  ** herein  provided."  As 
before  stated,  such  notice  was  not  given,  but  it  is  claimed  that 
under  the  present  provisions  of  the  law  such  notice  is  not  now 
required.  As  the  law  formerly  stood,  the  administrator  was  re- 
quired to  himself  publish  notice  of  his  appointment.  Revised 
Statutes,  6097. 

That  section  of  the  Revised  Statutes  has  been  amended  and 
as  it  now  stands  in  the  General  Code,  as  Section  10712,  provides 
that  within  one  month  after  bond  has  been  given  by  the  execu- 
tor for  the  discharge  of  his  trust,  the  probate  judge  shall  cause 
notice  of  the  appointment  to  be  published  in  some  newspaper  of 
general  circulation  in  the  county  in  which  the  letters  were  is- 
sued, for  three  consecutive  weeks. 

Section  10757,  however,  remains  unchanged,  but  it  is  urged 
that  the  requirement  of  that  section  that  the  ''new  administra- 
tor" give  notice  of  his  appointment  is  of  no  effect  because  the 
original  administrator  is  not  now  required  to  give  notice  him- 
self, but  the  duty  to  give  such  notice  rests  upon  the  probate* 
judge. 
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What  is  the  object  of  requiring  notice  to  be  given  of  the  ap- 
pointment of  an  executor  or  administrator  f  It  is  not  for  the 
benefit  of  the  administrator.  Plainly,  it  is  for  the  benefit  of  the 
creditors  alone  that  they  may  know  within  what  time  their 
claims  must  be  presented.  The  object  of  the  statute  is  not  to  re- 
quire some  particular  person  to  give  such  notice,  but  to  make 
sure  that  such  notice  shall  be  given.  The  fact  that  when  the 
Legislature  saw  fit  to  amend  Section  10722  it  did  not  amend 
Section  10757  could  not  affect  the  manifest  purpose  of  the  statute. 
The  reason  for  the  requirement  of  that  notice  be  given  upon 
the  appointment  of  a  new  administrator  is  just  as  apparent  as 
the  reason  for  giving  notice  of  the  appointment  of  the  original 
administrator.  The  creditors  have  a  right  to  presume  that  after 
the  death  or  removal,  as  the  case  may  be,  of  the  original  adminis- 
trator, matters  regarding  the  estate  will  remain  in  siatu  quo 
until  notice  is  given  of  the  appointment  of  the  new  administra- 
tor. The  language  of  the  statute  is  clear,  plain  and  unequivocal, 
and  to  hold  that  upon  the  appointment  of  a  new  administra- 
tor no  notice  is  required  to  be  given  is  to  ignore  its  provisions. 

The  limitations  ''herein  provided"  we  think,  plainly  refer 
to  the  limitations  upon  the  bringing  of  suits  provided  for  in 
Chapter  III,  Title  III,  General  Code ;  and  the  language  of  Sec- 
tion 10757  is  controlling  as  to  all  such  limitations. 

In  Pollock  V.  Pollock,  2  0.  C.  C,  140,  it  is  held  that  it  is  error 
for  the  court  to  render  judgment  on  a  claim  against  the  estate  of 
a  deceased  person  where  the  claim  had  been  rejected  more  than 
six  months  before  the  action  is  commenced,  and  the  failure  of  the 
executor  to  plead  the  statute  did  not  give  a  right  to  a  judgment. 
This  decision  only  relates  to  the  effect  of  the  six  months  limitation 
where  the  fact  which  under  Section  10757  suspends  the  operation 
of  Section  10722  does  not  exist. 

In  the  case  of  Miller  v.  Etving,  68  0.  S.,  976,  the  only  ques- 
tion, so  far  as  it  bears  upon  this  case  is,  whether  an  un- 
equivocal statement  made  by  an  administrator  to  a  claimant  that 
the  claim  was  rejected  and  he  would  get  nothing  on  it  unless 
at  the  end  of  a  law  suit,  was  such  a  rejection  as  would  set  the 
six  months  limitation  to  running?    The  court  held  that  it  was, 
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but  no  question  of  the  suspension  of  the  limitation  was  raised, 
and  so  in  the  case  of  Harris  v.  O'Connell,  85  0.  S.,  136,  there  is 
no  question  raised  as  to  the  suspension  of  the  statute  by  the 
failure  to  give  notice. 

In  the  case  of  In  re  Estate  of  Mary  Ward,  21  0.  C.  C,  153,  the 
question  is  raised  as  to  the  right  of  the  administrator  himself 
to  take  advantage  of  the  failure  to  give  notice-  of  the  appoint- 
ment in  the  prosecution  of  a  claim  in  his  own  favor,  the  court  say : 

*'Now,  if  he  fails  to  give  notice,  he  being  the  executor  himself, 
if  he  fails  to  perform  this  duty  which  the  statute  imposes  upon 
him,  we  are  of  the  opinion  that  he  can  not  take  advantage  of  his 
own  wrong.  •  •  •  He  can  not  take  advantage  of  his  own 
neglect  to  publish  notice. ' ' 

In  Ardey  v.  SheU,  77  0.  S.,  218,  the  holding  is  to  the  effect  that 
the  proof  of  publication  of  the  notice  of  the  appointment  of  the 
executor  or  administrator  forms  no  part  of  the  notice  to  creditors, 
and  is  not  for  the  benefit  of  creditors;  and  that  where  the  no- 
tice is  given  by  publication  as  required  by  law,  but,  the  proof 
of  such  publication  is  not  filed  for  more  than  a  year  after  giving 
bond,  the  two  years  limitation  provided  by  Section  6113,  Re- 
vised Statutes  (10746,  General  Code),  will  begin  to  run  from 
the  date  of  the  giving  of  the  bond.  No  other  question  appears  to 
have  been  raised  in  the  case  and  we  do  not  see  how  it  has  any 
application  here.  Plainly,  to  us  none  of  these  cases  sustain  the 
contention  of  the  defendant  in  error. 

We  are  unable  to  find  that  the  question  here  involved  has  been 
passed  upon  in  Ohio.  We  do,  however,  find  some  enlightening 
decisions  from  other  states.  In  Whiggins  v.  Admr.  of  Estate  of 
Levering,  9th  Mo.,  259,  the  first  paragraph  of  the  syllabus  is : 

'*The  limitations  of  three  years  does  not  apply  to  demands 
against  an  estate  unless'  the  executor  or  administrator  give  no- 
tice of  the  grant  of  letters  of  administration  as  required  by  law. 


»» 


And  in  the  opinion,  page  264 : 

''But  although  an  executor  or  administrator  can  not  waive 
this  bar  or  destroy  its  effect,  yet  he  may  by  his  negligence  in 
giving  notice  of  his  appointment  prevent  its  accruing,  and  in 
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such  case  if  either  of  the  parties  suffer  a  loss  it  must  be  the  heirs 

or  devisees  and  not  the  creditors.'' 

« 

In  Emerson  v.  Thompson,  16  Mass.,  428,  the  court  say  on  page 
431: 

<<•  •  •  jf  either  of  the  parties  suffer  a  loss  it  must  be  the 
heir  or  devisee  and  not  the  creditor ;  it  is  contrary  to  the  plain 
words  of  the  statute  to  bar  the  creditor  unless  the  notice  is  given 
as  therein  prescribed." 

**It  is  the  duty  of  an  administrator  de  bonis  non  to  give  notice 
of  this  appointment  the  same  bs  a  general  administrator."  1 
Rockwell,  Ohio  Probate  Practice,  pages  160-166. 

**The  failure  of  the  administrator  to  publish  notice  to  the 
creditor  of  his  appointment  as  required  by  statute  is  generally 
fatal  to  the  interposition  of  this  plea."  {The  Siaiute  of  Limi- 
tations, 2d  Woemer's  American  Law  of  Administration,  page 
841.) 

'"The  executor  or  administrator  can  not  avail  himself  of  the 
six  months  statute  of  limitations  unless  he  has  strictly  complied 
with  tbe  statute  requiring  him  to  obtain  an  order  of  the  surrogate 
for  the  publication  of  a  notice  to  creditors  to  present  their  claims 
and  has  published  the  proper  notice."  Hardy  v.  Ames,  47  Barb., 
431 ;  EUiott  V.  Cronks,  Admr.,  13  Wend.,  35 ;  Wickmore  v.  Foos, 
1st  Denio,  59;  Byron  v.  Mond<iy's  Admr.,  17  .Mo.,  557;  Gard- 
ner V.  Estate  of  Callaghan,  61  Wis.,  54 ;  Sewell  v.  Ballantine,  23 
Mass.  (6th  Pick.,  276) ;  Corliss  Steam  Engine  Co.  v.  Schumacker, 
109  Mass.,  417. 

We  think  these  decisions  clearly  show  that  the  purpose  of 
the  statute  requiring  the  giving  of  notice  is  to  advise  creditors 
of  the  fact  that  an  administrator  has  been  appointed,  and  that 
if  any  negligence  exists  in  the  failure  to  give  such  notice,  the 
loss,  if  any,  occasioned  thereby  must  fall  upon  the  heirs  and  not 
upon  the  creditors.  That  the  creditors  have  the  right  to  rely 
upon  the  plain  provisions  of  the  statutes,  and  the  failure  to  give 
notice  prevents  the  administrator,  or  a  new  administrator  as 
the  case  may  be,  from  setting  up  the  bar  of  the  statute  of  limi- 
tations ** herein  provided." 

It  is  the  fact  of  the  failure  to  give  notice  that  suspends  the 
bar  to  the  statute. 

Pollock,  J.,  and  Farr,  J.,  concur. 
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EJECTMENT  AGAINST  A  PUBLIC  SERVICE  CORPORATION. 

Court  of  Appeals  for  Sandusky  County. 

Ferdinajh)  Saner  v.  The  Lake  Shore  Electric  Rail- 
way Company. 

Decided,  October  6,  1916. 

Ejectment— Removal  Ordered  of  High  Tension  Electric  Wires— Main- 
tained Over  a  Lot  Not  Adjacent  to  the  Company's  Tracks, 

An  owner  of  real  estate  uot  adjoining  an  electric  inter  urban  railroad 

-  may  maintain  an  action  of  ejectment  to  require  the  removal  of  high 

tension  electric  wires  which  the  company  has  erected  over  his 

land  without  his  consent  and  uses  for  the  transmission  of  power  in 

the  operation  of  its  cars. 

2>.  B.  Love,  for  plaintiff  in  error. 
O'Farrell  &  Rimelspach,  contra. 
Error  to  the  court  of  common  pleas. 

Richards^  J. 

•Riis  case  was  in  this  court  once  before  aiid  on  that  occasion 
the  judgment  in  favor  of  the  railroad  company  was  reversed  on 
April  22,  1915,  and  the  case  remanded  to  the  court  of  common 
pleas.  After  the  case  was  remanded  to  that  court  the  plaintiff 
fUed  an  amended  petition  abandoning  the  claim  for  damages 
and  asking  only  that  the  defendant  be  ejected  from  the  premises. 

The  plaintiff  is  Hhe  owner  of  a  portion  of  out-lot  No.  156  in  the 
city  of  Fremont,  on  which  lot  he  had  erected  a  foundation 
preparatory  to  the  construction  of  a  dwelling-house.  The  de- 
fendant has  constructed  across  his  lot  and  over  the  foundation 
three  high  tension  wires,  each  carrying  approximately  eighteen 
thousand  volts  of  electricity  used  in  the  operation  of  its  electric 
railroad.  After  the  plaintiff  rested  his  case,  the  court  directed 
a  verdict  for  the  defendant  on  the  ground  that  the  plaintiff  had 
a  remedy  by  compelling  the  defendant  to  appropriate  an  ease- 
ment over  the  lot  for  the  construction  and  maintenance  of  its 
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wires,  and  the  sole  question  in  this  case  is  whether  under  these 
circumstances  the  plaintiff  has  the  right  of  ejectment. 

It  is  said  that  the  owner  of  the  life  estate  had  granted  the 
right  to  the  railroad  company  to  erect  and  maintain  these  wires ; 
but  however  that  may  be,  on  the  expiration  of  the  life  estate  the 
right  granted  no  longer  existed. 

We  have  had  some  difficulty  in  this  case  over  the  right  of  a 
person  to  maintain  ejectment  against  a  public  service  corpora- 
tion engaged  in  the  transportation  of  passengers  and  freight,  and 
we  are  aware  of  the  decisions  which  prohibit  the  sale  of  a  por- 
tion of  a  railroad  and  likewise  prohibit  ejectment  of  a  section 
of  a  railroad  from  a  given  piece  of  land,  and  holding  that  the 
remedy  is  to  cause,  in  the  one  case,  a  sale  of  the  whole  road,  and 
that  the  remedy  in  the  other  is  damages.  But  in  the  case  now 
under  consideration  the  claimed  right  of  the  company  is  simply 
for  the  maintenance  of  these  three  high  tension  wires,  and  we 
think  the  rule  thus  announced  ought  not  to  be  extended  or 
made  applicable  to  this  kind  of  a  case,  especially  in  view  of  the 
fact  that  these  wires  make  a  circuit  of  a  considerable  distance 
through  the  northerly  portion  of  the  city  along  a  route  away  from 
the  right-of-way  of  the  defendant  company.  It  is  clearly  no  ob- 
jection to  the  right  to  maintain  ejectment  that  no  poles  have 
been  or  will  be  actually  erected  by  the  defendant  company  upon 
the  land  of  the  plaintiff,  for  his  land  extends  to  the  sky  above 
and  his  right  to  maintain  ejectment  is  the  same  as  if  poles  had 
actually  been  constructed  and  were  being  maintained  upon  his 
land. 

Holding  that  among  the  rights  of  the  plaintiff  is  the  right  to 
maintain  ejectment,  the  judgment  will  be  reversed  and  the  case 
remanded  to  the  court  of  common  pleas  for  further  proceedings. 
We  may  suggest  that  iJ  an  order  of  ejectment  should  be  granted 
in  this  case,  its  execution  should  be  suspended  for  such  reason- 
able length  of  time  as  will  allow  the  defendant  company  to  re- 
adjust or  reconstruct  its  lines  of  wires. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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CONPCTENCY  OF  TESTIMONY  IN  A  WILL  CASE. 

Court  of  Appeals  for  Clark  Counter. 

Milton  J.  Baird  et  al  v.  Caroline  E.  Detrick  et  al.* 

Decided,  June  29,  1917. 

Wills — Action  to  Contest — Testimony  of  Attorney  Not  Incompetent — 
By  Reason  of  the  Fact  that  He  was  a  SuhscriMng  Witness — In- 
competency of  Declarations  Made  hy  a  Deceased  Subscribing  Wit- 
ness, 

1.  Where  a  testator  procured  his  attorney  to  become  a  subscribing 

witness  to  his  will,  he  thereby  expressly  consents  that  said  at- 
torney may  testify  as  fully  as  any  other  subscribing  witness  con- 
cerning declarations  made  to  him  by  the  testator  at  or  near  the 
time  of  execution  of  the  will,  and  must  be  regarded  as  having 
waived  the  exemption  of  Section  11494,  as  to  privileged  communi- 
cations. 

2.  Declarations  made  by  a  witness  to  the  will  immediately  after  leaving 

the  room  in  which  the  will  was  executed  do  not  constitute  any 
part  of  the  res  gesta,  and  said  subscribing  witness  having  since  de- 
ceased testimony  as  to  the  statements  which  he  then  made  is 
incompetent. 

3.  Where  from  the  nature  of  the  remarks  of  counsel  which  are  com- 

plained of  it  is  possible  that  they  may  have  been  provoked  by 
remarks  of  opposite  counsel,  a  reviewing  court  will  not  reverse 
a  judgment  upon  the  ground  of  misconduct  of  counsel  in  the 
absence  of  the  record  showing  so  much  of  the  statements  of 
opposite  counsel  as  would  be  necessary  to  disclose  whether  the 
remarks  complained  of  were  or  were  not  provoked. 

Stafford  &  Arthur,  McGrew  &  Laybourne,  WUUam  M.  Rocket 
and  W.  Y.  Mahar,  for  plaintiffs  in  error  and  certain  defendants 
in  error. 

Zimmerman  &  Zimmerman,  C.  8.  OUnger,  for  contestees  of 
will. 

Kunkle,  J. 

This  is  an  action  in  which  plaintiffs  in  error  seek  to  set  aside 
the  last  will  and  testament  of  Clara  J.  lilills. 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  October  23,  1917. 


WB  OHIO  COURTS  OF  APPEALS. 


Baird  7.  Detrlck.  [28  0.CJL 


An  issue  was  made  up  in  the  court  of  common  pleas  and  the 
grounds  relied  upon  for  setting  aside  such  will  were,  mental 
incapacity  and  undue  influence. 

The  trial  resulted  in  sustaining  the  will  by  the  concurrence 
of  nine  members  of  the  jury. 

Motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

Error  is  prosecuted  to  this  court  from  such  judgment. 

Various  grounds  of  error  are  assigned. 

We  have  read  the  record  in  this  case  and  have  carefully  con- 
sidered the  authorities  cited  in  the  very  helpful  and  exhaustive 
briefs  which  have  been  filed  by  counsel. 

We  shall  not  attempt  to  quote  from  the  record  in  detail  nor 
to  discuss  the  various  authorities  relied  upon  by  counsel.  We 
will  merely  announce  the  conclusions  at  which  we  have  arrived 
after  a  careful  examination  of  the  record  and  such  authorities. 

Plaintiflfs  in  error  claim  that  C.  S.  Olinger,  who  was  the 
attorney  for  the  testatrix  and  a  subscribing  witness  to  the  will, 
should  not  have  been  permitted  to  testify  concerning  certain 
declarations  of  the  testatrix  made  to  him  at  and  near  the  time 
of  the  execution  of  the  said  will. 

Upon  this  question  we  find  there  is  some  conflict  of  authority, 
but  we  think  the  weight  of  authority  and  the  better  reasoning 
upon  this  subject  supports  the  ruling  of  the  lower  court.  (See 
American  and  English  Encyclopedia  of  Law,  Vol.  23,  page  79; 
Thompson  on  Wills;  Page  on  Wills  and  various  other  author- 
ities cited  by  counsel.) 

The  privilege  conferred  by  Section  11494,  (Jeneral  Code,  is 
solely  for  the  benefit  of  the  client  and  may  be  waived  by  the 
client. 

We  think  when  a  testator  procures  his  attorney  to  become 
a  subscribing  witness  to  his  will  that  he  thereby  expressly  con- 
sents that  such  attorney  may  testify  as  fully  as  any  other  sub- 
scribing witness,  and  thereby  waives  the  exemption  of  Section 
11494,  General  Code. 

The  testator  knows  that  his  will  is  not  to  take  effect  until 
his  death,  and  when  he  instructs  his  attorney  to  prepare  a  will 
along  certain  lines  and  requests  him  to  sign  the  same  as  a  wit- 
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ness,  it  is  presumed  that  he  expects  the  attorney  to  testify 
generally  as  a  witness  in  establishing  such  will. 

The  testator's  requesting  the  attorney  to  act  as  a  witness  is 
equivalent  to  his  calling  him  as  a  witness  for  the  purpose  of 
establishing  the  instrument  so  witnessed  as  a  valid  will. 

It  is  also  urged  with  much  force  that  the  trial  court  erred 
in  refusing  to  permit  plaintiffs  in  error  to  prove  certain  decla- 
rations alleged  to  have  been  made  by  Dr.  R.  B.  House  shortly 
after  the  execution  of  the  will.  Dr.  House  was  one  of  the  sub- 
scribing witnesses  to  the  will.  He  testified  at  the  time  the  will 
was  probated,  but  died  before  the  trial  in  the  lower  court. 

The  rule  is  well  established  that  the  testimony  of  a  witness 
oan  not  be  impeached  by  showing  contradictory  statements, 
unless  the  attention  of  the  witness  is  first  called  to  such  alleged 
statements  and  the  opportunity  is  afforded  the  witness  of  either 
admitting,  denying  or  explaining  the  same. 

This  rule  is  not  changed  by  the  subsequent  death  of  the  wit- 
ness.    (See  15  0.  S.,  page  1.) 

It  is  claimed,  however,  by  counsel  for  plaintiffs  in  error  that, 
as  to  the  witness  ]Mrs.  Everhardt,  the  alleged  statements  of  Dr. 
House  were  made  immediately  after  coming  out  of  the  room 
in  which  the  testatrix  executed  her  will,  and  that  such  state- 
ments of  Dr.  House,  one  of  the  subscribing  witnesses  to  the 
will,  constituted  part  of  the  res  gestae. 

The  res  gestae  consisted  of  the  execution  of  the  will  in  ques- 
tion and  that  was  accomplished  before  Dr.  House  left  the  room 
in  which  the  will  was  executed. 

We  do  not  know  just  how  long  the  will  had  been  executed 
before  the  Doctor  left  the  room,  but  in  any  event,  we  are  of 
opinion  that  Dr.  House's  alleged  declarations  to  Mrs.  Ever- 
hardt did  not  form  any  part  of  the  res  gestae. 

It  is  claimed  that  the  trial  court  erred  in  excluding,  in  chief, 
the  testimony  of  Mrs.  Jauck  and  others  as  to  certain  declara- 
tions alleged  to  have  been  made  by  Mr.  Olinger,  who  drew  the 

win. 

Substantially  all  of  this  testimony  was  admitted  in  rebuttal 
and  we  are  of  opinion  that  the  trial  court  properly  excluded  the 
same  as  testimony  in  chief. 
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It  is  further  claimed  that  the  trial  court  abused  its  discre- 
tion in  various  respects,  such  as  in  interrupting  certain  wit- 
nesses; in  conducting  the  examination  of  certain  witnesses  to 
an  unwarranted  extent;  and  also  in  absenting  himself  from  the 
bench  during  a  considerable  portion  of  the  trial. 

Before  we  could  reverse  the  judgment  in  this  case  upon  any 
of  the  above  grounds,  we  would  be  required  to  find  that  the 
court  had  clearly  abused  its  discretion  in  one  or  more  of  such 
respects  and  that  the  court  had  thereby  prejudiced  plaintiffs 
in  error  in  the  proper  presentation  of  their  case. 

We  concede  that  even  in  the  trial  of  a  civil  case  the  parties 
are  entitled  to  the  presence  of  the  trial  judge  during  the  trial 
and  that  it  might  be  embarrassing  to  counsel  to  object  to  the 
court's  absence  from  the  court  room,  yet  in  order  to  predicate 
reversible  error  in  tlie  trial  of  a  civil  suit  upon  the  absence  of 
the  trial  court  from  the  court  room  during  a  portion  of  the 
time  it  should  appear  that  objection  was  made  to  such  absence 
or  that  the  absence  of  the  trial  judge  clearly  prejudiced  the 
rights  of  plaintiff  in  error. 

We  also  concede  that  the  trial  court  should  not  unduly  inter- 
fere with  the  examination  of  witnesses  to  the  prejudice  of  either 
party,  yet  the  trial  court  has  a  right  to  guide  the  trial,  and 
if  necessary,  develop  the  facts  requisite  to  a  fair  presentation 
of  the  case. 

From  a  careful  examination  of  the  record,  we  would  not  feel 
warranted  in  finding  that  the  trial  court  clearly  exceeded  its 
authority  in  any  of  the  above  respects  and  to  the  extent  of  pre- 
venting plaintiffs  in  error  from  having  a  fair  trial. 

Exception  is  also  taken  to  the  admission  and  rejection  of 
certain  testimonv. 

We  have  considered  all  the  objections  of  this  nature  com- 
plained of  in  the  briefs  of  counsel  for  plaintiffs  in  error.  In 
some  of  these  instances  the  substance  of  the  testimony  either 
had  already  been  or  was  subsequently  admitted ;  in  other  cases 
the  questions  were  not  proper  in  form  and  in  still  other  cases 
the  evidence  sought  to  be  introduced  was  incompetent. 

We  find  no  error  in  these  respects  which  we  consider  preju- 
dicial to  plaintiffs  in  error. 
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It  is  further  claimed  by  counsel  for  plaintiffs  in  error  that 
counsel  for  defendants  in  error  were  guilty  of  misconduct  dur- 
ing the  argument  of  the  case  to  the  jury. 

We  have  doubt  as  to  whether  the  alleged  misconduct  of  coun- 
sel for  defendants  in  error  has  been  brought  in  the  record  as 
required  by  the  decision  of  our  Supreme  Court  in  the  case  re- 
ported in  77  0.  S.,  page  529. 

Assuming,  however,  that  the  evidence  of  alleged  misconduct 
is  properly  before  the  court,  it  appears  that  only  a  portion  of 
the  arguments  of  counsel  are  presented.  The  record  does  not 
disclose  what  remarks,  if  any,  were  made  by  counsel  for  plaint- 
iffs in  error  which  may  have  provoked  some  of  the  remarks 
now  complained  of. 

In  the  absence  of  a  full  report  of  th§  arguments  of  counsel 
we  would  not  feel  justified  in  holding  that  the  alleged  miscon- 
duct of  counsel  for  defendants  in  error  was  such  as  would 
justify  a  reversal  of  the  judgment. 

Counsel  for  plaintiffs  in  error  also  insist  that  the  trial  court 
erred  in  giving  to  the  jury  in  advance  of  the  argument  spe- 
cial instruction  No.  2  as  requested  by  counsel  for  defendants 
in  error.  This  special  charge  is  not  as  complete  as  it  should 
have  been,  but  nevertheless  it  is  practically  the  same,  in  the 
respects  complained  of,  as  special  charge  number  five,  which 
was  given  by  the  court  to  the.  jury  in  advance  of  the  arguments 
At  the  request  of  counsel  for  plaintiffs  in  error. 

Special  charge  No.  5  being  given  at  the  request  of  counsel 
for  plaintiffs  in  error  we  can  not  see  how  it  could  be  prejudicial 
to  also  give  special  charge  No.  2  as  requested  by  counsel  for 
defendants  in  error. 

It  is  admitted  that  this  phaze  of  the  case  was  properly  stated 
by  the  court  in  the  general  charge  to  the  jury. 

We  are  also  of  opinion  that  the  alleged  misconduct  of  the 
jury  is  not  supported  by  the  weight  of  the  evidence. 

The  newly  discovered  evidence  referred  to  was  largely  cum- 
ulative and  we  think  the  trial  court  did  not  err  in  refusing  to 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

There  was  a  sharp  conflict  in  the  testimony.  A  number  of 
witnesses  called  by  defendants  in  error  testified  to  a  state  of 
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facts  which,  if  believed  by  the  jury,  would  have  justified  the 
verdict  which  was  returned.  It  is  equally  true  that  a  number 
of  witnesses  called  by  plaintiffs  in  error  testified  to  a  state  of 
facts  which,  if  believed  by  the  jury,  would  have  required  a 
different  verdict. 

The  decision  of  the  case  was  largely  a  question  of  determin- 
ing the  credibility  of  the  various  witnesses  and  the  weight  which 
should  be  given  their  testimony.  These  are  questions  which  are 
peculiarly  within  the  province  of  the  jury  and  from  a  careful 
consideration  of  the  entire  record,  we  would  not  feel  warranted 
in  disturbing  the  judgment  upon  the  ground  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence. 

We  have  considered  all  the  assignments  of  error  Hrged  by 
counsel  for  plaintiffs  in  error  in  their  briefs  but  finding  no 
error  in  the  record  which  we  think  constitutes  error  prejudicial 
to  plaintiffs  in  error,  the  judgment  of  the  lower  court  will  be 
affirmed* 

If  desired,  a  suspension  of  the  execution  of  the  judgment 
for  twenty  days  will  be  allowed,  so  as  to  enable  counsel  to  pre- 
sent the  case  to  the  Supreme  Court. 

Allread,  J.,  and  Pernedinq,  J.,  concur. 


rOROBLE  ENTRY  AND  DETAINRR  BEFORE  A 
JUSTICE  OF  THE  PEACE. 

Ck)urt  of  Appeals  far  Biahoning  County. 
Marko  Bucilu  et  al  v.  Bmil  J.  Hoffman  et  al. 

Decided,  1918. 

Jurisdiction— Of  a  Justice  of  the  Peace  in  Forcible  Entry  and  Detainer 
Cases— Sections  10223  and  10224. 

1.  In  actions  of  forcible  entry  and  detainer  the  Jurisdiction  of  the  Jus- 

tice of  the  peace  is  co-extensive  with  the  county,  but  such  Jurisdic- 
tion must  be  exercised  in  the  township  in  which  he  is  elected. 

2.  Where  a  Justice  of  the  peace  issues  summons  in  a  case  of  forcible 

entry  and  detainer,  returnable  in  a  township  of  the  county  other 
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than  the  one  in  which  he  is  elected  and  hears  the  case  and  ren- 
ders Judgment  in  such  other  township,  the  Judgment  is  void. 

J.  M.  ModerrelU,  for  plaintiff  in  errot. 
David  SteineVj  contra. 

METCAIiFE,  J. 

The  plaintiff  in  error  seeks  to  obtain  an  injunction  against  the 
defendants  in  error  to  prevent  the  enforcement  of  a  judgment 
of  eyietion  in  a  case  of  forcible  entry  and  detainer,  claiming 
that  the  judgment  is  Void  for  want  of  jurisdiction  in  the  justice 
of  the  peace  to  render  the  same. 

The  plaintiffs  are  lessees  of  the  property  in  question,  which  is 
situated  in  the  township  and  city  of  Youngstown,  and  the  defend- 
ant, Hoffman,  is  the  lessor.  This  action  was  brought  by  Hoff- 
man in  the  court  of  the  defendant  Brown,  a  justice  of  the  peace. 
Brown  was  elected  to  such  office  of  justice  of  the  peace  in  the 
township  of  Boardman,  Mahoning  county,  but  maiiitained  an 
office  in  the  city  of  Youngstdwn. 

The  summons  in  this  case  was  issued  by  the  justice  returnable 
at  his  office  in  the  city  of  Youngstown,  and  the  case  was  tried 
and  judgment  rendered  therein  in  the  city  of  Youngstown,  and 
not  within  the  limits  of  the  township  of  Boardman. 

The  only  question  we  have  here  is:  Did  the  justice  of  the 
peace,  in  an  action  in  forcible  entry  and  detainer,  have  the  right 
to  hold  court  and  render  judgment  in  a  township  other  than  the 
one  in  which  he  is  elected?  This  court  has  held  in  the  case  of 
RaUwc^  Co.  V.  Skipp  (unreported),  that  he  may  do  so  in  a 
criminal  case,  and  the  Supreme  Court  have  decided  the  same 
thing  in  Steele  v.  Karb,  78  0.  S.,  376,  in  both  of  which  cases  it 
is  held  that  in  criminal  cases  the  jurisdiction  of  the  justice  is 
co-extensive  with  the  county  containing  the  township  in  which  he 
was  elected,  and  that  he  may  hold  court  anywhere  within  the 
county.  His  power  is  granted  under  Section  13422,  General 
Code,  which  provides  that  he  shall  be  a  conservator  of  the  peace, 
and  that  he  may  upon  view  or  information  cause  the  arrest  of  a 
I>erson  and  issue  a  warrant  commanding  him  to  be  brought  be- 
fore himself  or  before  some  other  justice  of  the  peace  within 
the  county. 
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We  do  not  think,  however,  that  such  is  the  case  in  any  civil 
action.    By  Section  10223  it  is  provided: 

**  Unless  otherwise  directed  by  law  the  jurisdiction  of  justices 
of  the  peace  in  civil  cases  is  limited  to  the  township  wherein  they 
were  elected  and  wherein  they  reside.  No  justice  of  the  peace 
shall  hold  court  outside  of  the  limits  of  the  township  for  which 
he  was  elected." 

« 

This  provision  is  perfectly  clear  and  prohibits  a  justice  from 
holding  court  in  all  civil  cases  outside  of  the  limits  of  the  town- 
ship for  which  he  was  elected,  unless  otherwise  directed  by  law. 

It  is  claimed  here  that  he  is  otherwise  directed  by  SectioD 
10224,  Oeneral  Code,  Paragraph  V,  which  confers  upon  the  jus- 
tices of  the  peace  jurisdiction  to  try  forcible  entry  and  detainee 
cases  throughout  the  county,  that  is  to  say,  his  jurisdiction  to 
try  that  class  of  cases  is  co-extensive  with  the  county,  but  tha^ 
does  not  confer  the  right  upon  him  to  go  outside  of  his  township, 
issue  summons  outside,  returnable  outside,  and  hold  court  and 
render  judgment  outside  in  view  of  the  explicit  provisions  of 
Section  10223  that  no  justice  shall  hold  court  outside  of  the  town- 
ship in  which  he  is  elected. 

We  think  that  such  action  is  entirely  unwarranted  and  that 
the  defendant,  Brown,  could  not  exercise  the  jurisdiction  of  a 
justice  of  the  peace  outside  of  the  township  in  which  he  was 
elected,  but  plainly  has  the  right  to  bring  the  defendant  in  such 
case  into  the  township  where  he  was  elected. 

Judgment  for  plaintiff. 

Pollock,  J.,  and  Farr,  J.,  concur. 
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CERTIFICATION  Or  STREET  IMPROVEMENT  ORDINANCES. 

Court  of  Appeals  for  Cuyahoga  County. 

The  Guardian  Savings  &  Trust  Company,  as  Trustee  Under 
THE  Will  op  J.  G.  W.  Cowles,  Deceased,  v.  City  op 

Cleveland  et  al. 

Decided,  March  4, 1918. 

Municipal  Corporation — Method  of  Levying  Assessments  for  Street  Im- 
provements— Certification  of  Assessing  Ordinance  Directory  Only — 
Provision  for  Five  Per  Cent.  Additional  from  Date  Assessment 
Fans  Due— Not  a  Penalty  But  a  Fixing  of  the  Rate  of  Interest. 

1.  The  validity  of  an  assessment  ordinance  for  a  street  improvement 

of  a  municipality  is  not  affected  by  its  certification  or  lack  of 
certification  to  the  county  auditor. 

2.  Section  3893,  General  Code,  providing  that  such  certification  shall  be 

made  on  or  before  the  second  Monday  in  September  each  year  is 
directory  merely. 

3.  Where  a  city  charter  provides  that  forty  days  must  elapse  after 

the  passage  of  ordinances  in  order  to  allow  a  referendum  upon  the 
same,  before  they  become  effective,  and  an  assessment  ordinance 
is  passed  fixing  a  date  for  the  payment  of  the  assessment  earlier 
than  the  date  at  which  such  ordinance  becomes  effective,  such  defect 
or  inconsistency  is  cured  both  by  the  taking  effect  of  the  ordinance, 
and  by  the  provisions  of  Section  3911,  General  Code,  providing  that 
such  proceedings  shall  be  liberally  construed  and  formal  objec- 
tions disregarded. 

Maurer,  Bolton  &  Wilson,  for  the  plaintiffs. 
Wm.  B.  Woods,  contra. 

DUNLAP,  J. 

This  cause  comes  into  this  court  on  appeal  from  the  court  of 
common  pleas. 

Plaintiff's  petition  recites  that  plaintiff  is  the  owner  as  trus- 
tee of  certain  real  estate  described  in  the  petition  located  in 
part  on  East  140th  street,  in  part  on  East  141st  street  and  in 
part  on  East  143d  street;  also  the  passage  of  three  ordinances 
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by  the  city  of  Cleveland,  one  of  the  defendants  herein,  to-wit: 
**An  Ordinance  Determining  to  Proceed  with  the  Improvement 
of  East  140th  Street,"  *'An  Ordinance  Determining  to  Pro- 
ceed with  the  Improvement  of  East  141st  Street,"  and  **An 
Ordinance  Determining  to  Proceed  with  the  Improvement  of 
East  143d  Street,"  copies  of  which  containing  their  respec- 
tive dates  of  passage  are  fully  set  out;  said  ordinances  respec- 
tively fixing  October  1st,  1916,  November  1st,  1916,  and  No- 
vember 1st,  1916,  as  the  date  for  the  payment  of  the  assessment 
for  said  improvements,  and  reciting  that  bonds  or  notes  of  the 
city  of  Cleveland  shall  be  issued  ii\  anticipation  of  the  collection 
of  assessments  by  installments.  The  petition  recites  that  said 
ordinances  were  approved  by  the  mayor  on  the  following  dates 
respectively:  September  4th,  1916,  October  19th,  1916,  and 
October  19th,  1916,  and  that  they  became  eflfective  respectively, 
October  22d,  1916,  November  26th,  1916,  and  November  26th, 
1916.  It  then  cites  the  amount  of  the  assessments  levied  on  each 
lot  by  virtue  of  these  different  ordinances,  and  that  bonds  or 
notes  of  the  city  of  Cleveland  have  been  issued  in  anticipation 
of  the  collection  of  said  assessments  and  that  after  the  second 
Monday  in  September  of  the  year  1916,  the  city  of  Cleveland 
by  its  clerk  of  council  caused  to  be  certified  to  the  auditor  of  the 
county  said  assessments,  stating  the  times  of  payment  and  the 
amounts  thereof  as  fixed  by  said  ordinances,  including  five  per 
cent,  increased  interest  charges.  The  petition  then  chaises 
that  all  of  said  ordinances  are  unconstitutional,  illegal  and  void, 
in  that  they  authorize  a  taking  of  proi)erty  without  due  pro- 
cess of  law,  because  each  provides  that  interest  at  the  rate  of 
five  per  cent,  payable  annually  in  advance  should  be  added  and 
collected,  unless  the  total  amount  of  each  assessment  be  paid  on 
or  before  the  date  fixed  for  said  payment  in  said  ordinances 
which  date  by  the  ordinances  is  earlier  than  the  date  at  which 
the  ordinances  become  effective,  thereby  as  it  is  claimed  at- 
tempting to  require  the  plaintiff  either  to  pay  an  assessment  not 
then  lawfully  imposed,  or  in  default  of  such  payment  to  suffer 
a  penalty  of  five  per  cent,  interest  payable  annually  in  advance 
after  such  default.     Claim  is  then  made  that  the  action  of  the 
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city  of  Cleveland  in  certifying  and  of  the  defendant  Zangerle  as 
auditor  in  accepting  certification  placing  the  assessment  upon  the 
county  tax  list  was  illegal  and  void,  in  that  the  same  was  not  done 
prior  to  the  second  Monday  of  September  of  the  year  1916 ;  that 
in  spite  of  such  illegality  the  said  auditor  has  placed  all  of  said 
assessments  as  certified  upon  the  tax  list  of  the  county;  that 
the  first  half  of  the  first  installment  thereof  was  due  and  pay- 
able January  20th,  1917,  and  is  now  delinquent,  and  that  the 
second  half  thereof  will  become  due  and  payable  July  20th 
1917,  after  which  it  will  be  delinquent,  and  that  the  defendant 
O'Brien  as  treasurer  will  unless  restrained  collect  said  (assess- 
ments which  are  now  due  and  add  penalties,  etc.;  that  all  of 
said  assessments  constitute  a  lien  and  incumbrance  on  plaint- 
ifEs'  property  to  his  irreparable  injury  and  that  he  has  no  ade- 
quate remedy  at  law.  An  injunction  is  prayed  for  and  an 
order  requiring  the  cancellation  of  said  assessments  upon  the 
tax  records.  An  amended  and  supplemental  petition  is  also  filed 
which,  while  not  changing  the  allegations  of  the  first  petition, 
add  to  it  the  allegation  that  the  plaintifl!  in  its  capacity  as  trus- 
tee deeded  many  lots  during  the  year  1916  to  various  grantees, 
covenanting  that  said  properties  were  free  and  clear  of  all  in- 
cumbrances except  taxes  and  assessments  for  the  year  1916, 
which  taxes  and  assessments  the  plaintiff  agreed  to  pay,  and 
that  it  will  be  required  to  pay  some  $23,000  which  it  had  not 
contemplated  paying  unless  the  defendants  are  restrained  and 
the  taxes  canceled,  etc. 

The  city  of  Cleveland  being  the  only  real  party  in  interest 
alone  answers,  admitting  many  of  the  allegations  of  the  peti- 
tion but  denying  the  unconstitutionality  and  illegality  of  any  of 
its  acts  and  alleging  that  all  of  the  proceedings  were  in  accord- 
ance with  the  charter  of  the  city  of  Cleveland  and  the  laws  of 
the  state  of  Ohio,  setting  out  the  sections  of  the  charter  deemed 
appropriate  and  the  proceedings  had  thereunder. 

The  case  was  tried  upon  an  agreed  statements  of  facts,  fully 
sustaining  all  the  allegations  of  both  of  the  petitions  and  the  an- 
swer, which  we  regard  as  material  in  the  determination  of  this 
ease,  and  also  the  following  statement  not  contained  in  any  of  the 
pleadings : 
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''That  the  custom  and  practice  is  and  has  been  in  Cuyahoga 
county  that  assessments  levied  and  certified  to  by  ofiScials  of  the 
city  of  Cleveland  have  been  and  are  received  each  year  for  col- 
lection by  the  auditor  after  the  second  Monday  in  September, 
until  such  time  as  it  is  no  longer  possible  because  of  bookkeeping 
necessities  to  include  such  assessments  in  the  tax  duplicate  as 
made  up  for  each  year,  and  that  in  placing  the  assessment  in 
this  case  on  the  tax  duplicate  for  1916  the  city  and  county  offi- 
cials acted  in  accordance  with  such  established  custom." 


The  plaintiff  contends  for  a  judgment  on  its  behalf  upon 
two  main  grounds  or  reasons,  first,  ''that  the  certification  not 
being  made  on  the  date  required  by  statute  failed  to  charge  the 
properties  with  any  lien  such  as  could  be  enforced  by  the 
county  treasurer  by  proceedings  for  the  collection  of  taxes  or 
assessments,"  and,  second,  "that  the  ordinances  themselves  are 
invalid  because  they  impose  a  penalty  for  failure  to  pay  on  or 
before  a  date  when  payments  could  lawfully  be  demanded." 

The  case  is  important  both  on  account  of  the  amount  involved 
and  for  the  reason  that  future  bond  issues  for  the  improvement 
of  city  streets  must  be  largely  controlled  by  a  correct  decision 
of  this  case. 

The  first  question  to  be  considered  is  whether  in  the  certifica- 
tion of  the  clerk  of  the  council  to  the  county  auditor  he  must 
follow  the  provisions  of  Section  3892  of  the  (Jeneral  Code  of 
Ohio,  as  contended  for  by  plaintiffs'  counsel,  which  provides: 

"When  any  special  assessment  is  made,  has  been  confirmed 
by  council,  and  bonds,  notes  or  certificates  of  indebtedness  are 
issued  in  anticipation  of  the  collection  thereof  the  derk  of 
council  >Qn  or  before  the  second  Monday  in  September,  eacl^ 
year,  shall  certify  such  assessment  to  the  county  auditor  stat- 
ing the  amounts,  and  the  time  of  payment.  The  county  audi- 
tor shall  place  the  assessment  upon  the  tax  list  in  accordance 
therewith,  and  the  county  treasurer  shall  collect  it  in  the  same 
manner  as  other  taxes  are  collected."    •    •    • 

Or  is  it  proper  for  him  to  certify  as  provided  for  in  Section 
3905  of  the  General  Code  as  contended  for  by  defendants'  coun- 
sel, which  section  is  as  follows: 
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**The  council  may  order  the  clerk  or  other  proper* officer 
of  the  corporation  to  certify  any  unpaid  assessment  or  tax  to 
the  auditor  of  the  county  in  which  the  corporation  is  situated, 
and  the  amount  of  such  assessment  or  tax  so  certified,  shall  be 
placed  upon  the  tax-list  by  the  county  auditor,  and  shall,  with 
ten  per  cent,  penalty  to  cover  interest  and  cost  of  collection,  be 
collected  with  and  in  the  same  manner  as  state  and  county  taxes, 
and  credited  to  the  corporation.  Such  ten  per  cent,  penalty 
shall  in  no  case  be  added  unless  at  least  thirty  days  intervene 
between  the  date  of  the  publication  of  the  ordinance  making 
the  levy  and  the  time  of  certifying  it  to  the  county  auditor  for 
collection." 

Or  is  it  essential  that  either  of  these  two  sections  be  strictly 
complied  with!  The  plaintiff  prays  to  be  relieved  of  the  pay- 
ment of  the  first  installment  of  this  assessment  not  for  any  il- 
legalitj'^  or  informality  in  the  levying  of  the  same  (except  as  we 
shall  hereinafter  note)  but  because  of  irregularity  in  the  certifi- 
cation of  the  same  to  the  county  auditor.  Our  statutes  relating 
to  this  subject  of  certification  are  somewhat  confusing  and  per- 
haps inconsistent,  and  if  the  validity  of  assessments  depended 
upon  the  actual  compliance  with  the  law  relating  to  the  certifi- 
cation we  doubt  if  many  valid  assessments  of  property  could  be 
found.  Indeed,  the  certification  is  not  necessary  at  all.  Mu- 
nicipalities are  very  much  a  law  unto  themselves.  They  have 
the  power  to  levy  an  assessment  and  the  power  to  collect  the 
same  wholly  independent  of  the  county  auditor  and  county 
treasurer's  offices.  Prom  the  very  nature  of  things  their  action 
with  regard  to  certification  is  a  sort  of  private  matter.  It  does 
not  concern  us  much  as  to  just  what  agencies  the  city  uses  to 
collect  a  valid  assessment,  but  the  Legislature  of  the  state  did 
see  fit  to  legislate  upon  this  subject.  In  a  way  it  tendered  to 
the  cities  of  the  state  the  services  of  the  county  auditor  and 
treasurer.  Some  municipalities  accept  these  services  fully  as  is 
apparently  done  by  the  city  of  Cleveland ;  some  do  not.  We  are 
informed  that  Cincinnati,  for  instance,  collects  its  own  assess- 
ments through  the  city  treasurer,  and  only  certifies  to  the  coun- 
ty auditor  such  installments  of  the  assessments  as  are  delin- 
quent.    There  is  no  doubt  but  that  it  does  not  need  to  certify 
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even  tbese  delinquent  installments  for  the  same  may  be  collected 
by  snit  at  law  just  the  same  as  any  other  debt. 

With  this  simple  understanding  of  the  matter  in  our  minds 
it  becomes  apparent  that  the  statutes  with  regard  to  certification 
are  permissive  merely.  At  most  only  directory.  Of  course  if 
they  are  to  be  used  they  should  be  followed  but  the  failure  to 
observe  them  to  the  letter  does  not  give  the  property  owner 
whose  property  has  been  assessed  the  opportunity  to  destroy  the 
assessments.  Such  a  procedure  would  not  be  the  direct  attack 
which  the  law  requires  in  such  matters,  but  would  be  at  best  a 
collateral  attack  to  which  the  law  is  most  unfavorable.  The 
proper  method  to  make  oflficials  perform  their  duties  according 
to  statutes  is  by  the  action  in  mandamus.  We  are  not  therefore 
deeply  concerned  as  to  which  one  of  the  two  Sections  3892  and 
3905  of  the  General  Code  furnish  the  proper  rule  for  certifica- 
tion. A  contention  of  this  kind  can  only  becloud  the  real  issue 
and  tends  to  make  us  lose  sight  of  the  real  questions  in  our 
zealous  adherence  to  the  merits  of  the  one  or  the  other  section. 
Through  all  the  fog  thus  raised  we  must  keep  in  view  the  main 
question,  '*Can  cities  levy  assessments?  They  can.  How  do 
they  do  it?  By  the  proper  action  of  their  councils.  When  are 
these  assessments  payable?  At  the  time  mentioned  in  the  ordi- 
nance. Where  are  they  payable  ?  To  the  city  treasurer.  What 
is  the  function  of  the  auditor  and  treasurer  of  the  county  in 
such  cases?  They  are  at  most  simply  the  agencies  afforded  by 
the  Legisalture  to  municipalities  for  the  speedy,  effectual  col- 
lection of  these  assessments.  The  answers  to  these  questions 
clear  away  the  fog.  There  is  no  longer  any  mystery.  We  see 
the  process  clearly;  a  lawful  ordinance  is  passed  levying  an 
assessment;  the  amount  of  this  assessment  becomes  a  lien;  a 
time  is  fixed  for  the  payment;  that  time  is  in  the  instant  case 
under  one  ordinance  October  1st,  1916,  and  under  the  other  two 
ordinances  November  1st,  1916.  The  obligations  on  the  part 
of  the  defendant  property  holders  concerned  to  pay  at  that  time 
is  complete  and  binding.  Even  if  we  took  a  narrow  view  of 
the  situation  and  enjoined  the  county  treasurer  from  collecting 
on  the  ground  of  faulty  certification  there  would  remain  the 
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binding  obligation  to  pay  to  the  city  treasurer.  The  supple- 
mental petition  states  that  the  plaintiff  is  largely  interested 
because  it  has  sold  lots  assessed  by  this  ordinance  with  the  agree- 
ment that  it  would  pay  any  installment  of  any  assessment  falling 
due  in  1916.  For  its  information  with  regard  to  the  assess- 
ments it  was  its  duty  to  look  to  the  proper  authorities  of  the  city 
of  Cleveland.  The  law  is  plain  and  clear  that  such  assessments 
are  payable  at  the  time  fixed  by  the  ordinance  levying  the  same. 
It  is  complained  of  in  the  petition,  though  not  strongly  in- 
sisted upon  in  the  brief,  that  the  ordinances  are  invalid  because 
the  due  date  or  date  when  the  assessment  was  payable  was  fixed 
at  a  date  prior  to  the  date  at  which  the  ordinance  became 
effective.  Under  the  city  charter  ordinances  do  not  go  into 
effect  until  forty  days  after  their  passage.  Until  the  forty  days 
are  up  they  are  subject  to  a  referendum.  In  the  absence  of 
such  a  thing  they  immediately  become  effective.  Strictly  speak- 
ing this  means  that  the  whole  ordinance  as  written  goes  into 
effect  which  of  necessity  includes  the  effectiveness  of  said  due 
date.  Such  an  ordinance  while  revealing  an  apparent  incon- 
sistency is  not  rendered  thereby  void.  If  it  is  an  irregularity, 
we  think  it  plainly  falls  within  the  provisions  of  Section  3911, 
Gteneral  Code,  which  provides  that: 

•'Proceedings  with  respect  to  improvements  shall  be  liberally 
construed  by  the  councils  and  courts,  to  secure  a  speedy  com- 
pletion of  the  work,  at  reasonable  cost,  and  the  speedy  collec- 
tion of  the  assessment  after  the  time  has  elapsed  for  its  pay- 
ment, and  merely  formal  objections  shall  be  disregarded,  but 
the  proceedings  shall  be  strictly  construed  in  favor  of  the 
owner  of  the  property  assessed  or  injured,  as  to  the  limitations 
on  assessment  of  private  property,  and  compensation  for  dam- 
ages sustained.''  ,  ««j 

And  in  this  view  we  are  upheld  by  the  decision  in  the  case  of 
Bolton  V.  City  of  Cleveland,  35  0.  S.,  319,  the  second  paragraph 
of  the  syllabus  of  which  is  as  follows : 

*'By  an  assessing  ordinance,  passed  by  the  city  council  of 
the  city  of  Cleveland,  on  the  31st  day  of  July,  1866,  under 
authority  of  the  act  of  May  3,  1852,  the  abutting  lot  owners 
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were  required  to  pay  the  assessment  on  the  28th  day  of  the  same 
month:  Hetd,  That  the  defect  in  the  ordinance  was  within  the 
curative  provisions  of  Section  31  of  said  act.'' 

In  that  case  the  curative  provision  was  not  as  strong  as  we 
read  it  as  the  present  curative  section  of  the  code  quoted  above. 

This  consideration  pnactically  disposes  of  all  the  claims  of 
counsel  in  the  case. 

The  additional  claim  that  the  ordinance  is  invalid  because  a 
penalty  of  five  per  cent,  is  imposed  from  the  due  date  we  regard 
as  not  well  taken,  because  the  five  per  cent,  is  not  a  penalty 
but  is  a  provision  of  the  ordinance  providing  the  rate  of  inter- 
est such  assessment  shall  bear  after  the  time  that  it  is  due  or 
payable.  It  is  an  essential  part  of  such  ordinances.  Without 
it  the  fund  raised  by  the  assessment  would  be  insufficient  to 
meet  the  bonds  as  they  fall  due.  There  being  then  no  penalty 
there  is  no  ground  for  the  claim  ''that  the  ordinances  are  in- 
valid because  they  impose  a  penalty  for  failure  to  pay  on  or 
before  a  date  when  payments  could  lawfully  be  demanded." 

The  plaintiff  in  this  case  had  every  facility  for  complete  knowl- 
edge of  the  probable  action  of  the  city  council  long  before  that 
action  was  taken.  After  the  passage  of  the  preliminary  reso- 
lutions, but  early  in  the  year  1916,  certain  notices  required 
by  law  to  be  served  on  the  property  owners  interested  were 
served  upon  it.  These  notices  were  to  the  effect  that  objections 
to  the  improvement  would  be  heard  by  the  proper  authorities. 
The  plaintiff  remained  silent,  thus  tacitly  consenting  to  the 
improvement.  It  had  ample  means  of  thus  knowing  that  an 
assessment  would  probably  be  levied  payable  before  the  end  of 
the  year.  If  with  this  information  it  saw  fit  to  warrant  in  its 
deeds  to  purchasers  of  lots  in  the  manner  set  out  above,  we 
think  it  has  no  ground  to  complain.  It  took  its  chance,  and 
we  are  of  the  opinion  that  this  court  can  grant  no  relief. 

Judgment  is  entered  for  the  defendants  and  the  petition  is 
dismissed  at  plaintiff's  cost. 

Grant,  J.,  concurs;  Lieghley,  J.,  concurs  in  judgment. 
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DETERMINATION  AS  TO  THE  CAUSE  OF  COLLAPSE 

OF  A  BUILDING. 

Court  of  Appeals  for  Hamilton  County. 

The  Habtpord  Fire  Insurance  Company  v.  The  Cincinnati 
Ice  Manufacturing  &  Cold  Storage  Company. 

Decided,  April  15,  1918. 

Insurance^Policy  Not  Voided  for  False  Swearing — Where  a  Loss  Was 
Claimed  Without  Any  Comhustion  Being  Shoton — Application  of  the 
Valued  Policy  Rule — Competency  of  Photographs  Shoidng  Build- 
ings Damaged  by  Storm  During  Which  Plaintiff's  Building  Fen— 
Finding  of  Jury  Sustained  as  to  Cause  of  Collapse  of  Building. 

1.  When  a  policy  of  fire  insurance,  by  attaching  a  so-called  lightning 

clause  thereto  had  been  extended  to  cover  a  direct  loss  occasioned 
by  lightning,  without  otherwise  stating  or  repeating  contract  stipu- 
lations for  lightning  as  contained  in  the  body  of  the  policy  in  regard 
to  fire,  and  during  a  storm  the  building  so  insured  collapsed  and 
was  damaged  but  no  combustion  occurred  and  it  was  a  question 
whether  the  fall  of  the  building  was  caused  by  a  stroke  of  lightning 
or  by  the  force  of  the  wind,  liability  under  the  policy  can  not  be 
avoided  for  fraud  and  false  swearing  merely  because  the  affidavit 
for  proof  of  loss  improperly  termed  the  loss  a  "fire"  loss,  where 
there  was  no  attempt  to  mislead  or  defraud  the  insurance  com- 
pany.   . 

2.  The  valued  policy  rule,  provided  by  Sections  9583  and  9584,  Is  ap- 

plioable,  under  a  policy  covering  an  ice  making  plant,  to  the  cooling 
tower  and  the  machinery  contained  therein,  where  the  machinery 
and  buildings  are  used  as  an  entirety  and  come  within  the  terms 
of  the  valued  policy  act  both  as  to  the  amount  of  damages  and  pro 
rating  of  the  loss. 

3.  It  is  not  error  to  exclude  photographs  of  collapsed  buildings  which 

It  is  claimed  were  in  the  path  of  the  storm  prevailing  at  the  time 
plaintiffs  building  collapsed,  where  the  buildings  shown  in  such 
photographs  were  located  many  squares  distant  from  plaintiff's 
building  and  the  record  fails  to  show  that  they  were  in  the  path  of 
the  particular  windstorm  which  the  insurance  company  claims  de- 
stroyed plaintiff's  building. 

4.  An  insurance  company  is  not  at  liberty  to  refuse  to  name  an  ap- 

praiser In  accordance  with  the  provisions  of  the  policy  in  suit. 
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where  the  only  reason  for  so  doing  is  that  work  has  been  done  in 
the  way  of  restoring  the  damaged  property. 
5.  Where  the  evidence  is  conjectural  as  to  whether  the  collapse  of  a 
building  was  due  to  the  force  of  the  wind  or  to  a  bolt  of  lightning, 
and  an  explanation  is  offered  as  to  how  a  bolt  of  lightning  might 
have  damaged  a  wall  and  thus  caused  the  collapse  without  combus- 
tion occurring,  a  finding  by  the  jury  to  the  effect  that  the  fall  of 
the  building  was  due  to  lightning  will  not  be  disturbed  by  a  re- 
viewing court 

Black,  Swing  dk  Blcock,  J,  W,  Mooney  and  R,  M.  Edmonds,  for 
plaintiff  in  error. 

Harmon,  Colston,  Ooldsmith  &  Hoadly,  Oscar  Stoehr,  Galvin 
&  Galvin  and  J.  L.  Kohl,  contra. 

Jones,  P.  J. 

This  is  an  action  hrought  by  defendant  in  error,  the  Cincin- 
nati Ice  Manufacturing  &  Cold  Storage  Company,  as  plaintiff 
below,  against  plaintiff  in  error,  the  Hartford  Fire  Insurance 
Company,  as  defendant  below  (which  parties  will  be  herein- 
after referred  to,  for  convenience,  as  plaintiff  and  defendant, 
respectively),  to  recover  upon  four  policies  of  insurance  for  a 
loss  to  the  buildings  and  ice  manufacturing  machinery  of  the 
plaintiff  claimed  to  have  been  caused  by  lightning. 

There  is  no  question  but  that  the  cooling-tower  situated  upon 
the  roof  of  the  highest  building  did  fall  down  during  a  storm, 
resulting  in- serious  damage  and  loss  to  plaintiff.  No  part  of 
the  property,  however,  was  consumed  by  fire  nor  so  far  as  the 
record  shows  was  combustion  started  as  a  result  of  the  lightning. 
The  main  contention  between  the  parties  is  whether  the  fall 
of  the  cooling-tower  and  the  damage  occasioned  thereby  re- 
sulted from  lightning  or  was  caused  by  the  severe  windstorm. 

Upon  trial  to  a  jury  a  verdict  was  rendered  in  favor  of  the 
plaintiff  upon  which  judgment  was  entered.  It  is  sought  in  this 
proceeding  to  secure  a  reversal  of  that  judgment. 

The  first  ground  urged  for  a  reversal  by  plaintiff  in  error 
is  that  defendant  in  error  was  chargeable  with  fraud  and  false 
swearing  in  the  proofs  of  loss  made  by  it  to  the  insurance  com- 
pany, and  that  the  court  refused  to  give  the  insurance  company's 


OHIO  COURTS  OP  APPEALS.  276 


1918.]  Hamilton  County. 


special  charges  9  and  10  which  soug-ht  lo  make  void  the  policy 

because  of  such  false  swearing. 

The  clause  of  the  policy  under  which  this  defense  is  made  is 

as  follows: 

• 
**This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or  the  subject  thereof; 
or  if  the  interest  of  the  insured  in  the  property  be  not  truly 
stated  herein ;  or  in  case  of  any  fraud  or  false  swearing  by  the 
insufed  touching  any  matter  relating  to  this  insurance  or  the 
subject  thereof,  whether  before  or  after  a  loss." 

Each  of  the  policies  sued  upon  insured  plaintiff  in  stated  sums 
** against  all  direct  loss  by  fire,  except  as  hereinafter  provided" 
on  certain  buildings  and  structures;  also  upon  certain  boilers, 
engines,  ice  machines,  machinery,  shafting,  belting,  pulleys, 
pipes,  etc.,  therein  situated,  occupied  and  used  in  manufacturing 
ice  and  in  refrigerating  their  cold  storage  rooms. 

It  is  stipulated  in  a  printed  form  in  the  body  of  the  policies 
*'that  the  company  shall  not  be  liable  for  loss  caused  directly 
or  indirectly  by  invasion,"  etc.;  '*or  (unless  fire  ensues,  and, 
in  that  event  for  the  damage  by  fire  only)  by  explosion  of  any 
kind,  or  lightning ;  but  liability  for  direct  damage  by  lightning 
may  be  assumed  by  specific  agreement  hereon."  *'If  a  building 
or  any  part  thereof  fall,  except  as  the  result  of  fire,  all  insurance 
by  this  policy  on  such  building  or  its  contents  shall  immediately 


cease." 


By  a  printed  slip,  however,  attached  to  the  policy  and  made 
part  of  it,  designated  as  ** Lightning  Clause,"  it  is  provided: 
'*This  policy  shall  cover  any  direct  loss  or  damage  caused  by 
lightning  (meaning  thereby  the  commonly  accepted  use  of  the 
term  'lightning,'  and  in  no  case  to  include  loss  or  damage  by 
cyclone,  tornado  or  wind-storm)  not  exceeding  the  sum  insured, 
nor  the  interest  of  the  insured  in  the  property,  and  subject  in 
all  other  respects  to  the  terms  and  conditions  of  this  policy." 

By  these  provisions  it  was  undertaken  to  insure  the  property 
against  damage  by  lightning,  whether  or  not  fire  ensued,  and 
any  direct  loss  or  damage  caused  by  lightning  although  not  the 
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result  of  actual  combustion.  Nowhere  in  the  policy  outside 
of  the  two  above  references  is  loss  resulting  from  lightning 
mentioned  or  provided  for  except  by  classing  it  as  a  fire  loss. 
The  proofs  of  loss  submitted  by  the  insured  to  the  company 
used  the  word  ''fire"  as  it  appears  throughout  the  policy  to 
describe  the  loss,  and  while  they  specifically  refer  to  each  policy 
of  insurance  against  loss  or  damage  by  fire  according  to  the 
terms  and  conditions  printed  therein,  and  specifically  state  that 
a  fire  occurred  by  which  the  property  described  in  said  policy 
was  destroyed  or  damaged,  said  fire  originating  "from  stroke  of 
lightning,"  and  otherwise  refer  to  fire  as  the  cause  of  damage, 
there  is  no  direct  statement  in  the  affidavits  that  the  building  or 
any  part  of  the  property  insured  was  consumed  by  fire,  or  that 
any  combustion  ensued,  but  merely  that  loss  and  destruction 
resulted. 

The  word  "fire"  is  evidently  used  as  a  generic  term  to  cover 
all  losses  protected  by  the  policy  and  can  not  be  construed  to 
refer  to  losses  by  combustion  alone.  The  record  contains  much 
interesting  testimony  given  by  expert  scientists  as  to  the  nature 
and  manifestations  of  lightning  and  electrical  discharges  from 
the  clouds  during  thunder  storms,  but  it  is  apparent  that  exact 
rules  can  not  be  adduced  from  the  phenomena  collated  as  to 
what  results  follow  when  a  building  is  "struck  by  lightning." 
Lightning  is  always  accompanied  by  some  flash  of  light  caused 
by  incandescence  or  burning  of  gas,  so  to  that  extent  fire  is  a 
usual  manifestation.  The  damage  caused  by  lightning,  however, 
by  a  shock  knocking  down  a  tree  or  building,  is  not  necessarily 
followed  by  or  the  result  of  combustion,  yet  it  would  be  a  direct 
loss  or  damage  caused  by  lightning  within  the  terms  of  the 
"Lightning  Clause"  in  these  policies,  and  the  contrast  between 
the  terms  of  the  lightning  clause  and  the  provision  in  the  body 
of  the  policy  above  referred  to  which  exempts  such  damage 
unless  fire  ensues  is  a  recognition  of  this  difl?erence.  While  that 
may  not  be  material  it  is  shown  by  the  record  that  the  proofs 
of  loss  used  in  this  instance  were  prepared  on  blank  forms 
'  printed  for  the  use  of  the  insured  in  such  cases  of  loss  and  con- 
form to  the  language  of  printed  policies  used  for  fire  losses 
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which  by  the  addition  of  the  printed  lightning  clause  stipulation 
have  been  adapted  alao  to  insure  against  lightning. 

There  is  no  question  but  that  the  ordinary  fire  policy  such  as 
was  used  in  this  case  would  cover  damage  from  water  or  from 
smoke  or  from  the  collapse  of  a  building  which  was  the  result 
of  fire  although  actual  combustion  may  not  have  entered  into 
the  particular  loss  itself,  and  undoubtedly  these  policies  as  en- 
larged by  the  addition  of  the  lightning  clause  cover  damage  by 
lightning  where  combustion  is  not  an  element. 

Placing  this  construction,  therefore,  upon  the  policy  and  proof 
of  loss,  and  considering  the  testimony  of  Mr.  Schell  and  Mr. 
Lippincott,  called  on  behalf  of  the  insurance  company,  and  of 
the  officer  and  employee  of  the  insured,  we  can  not  find  that 
there  was  any  evidence  of  fraud  or  false  swearing  introduced 
which  would  require  or  justify  the  giving  of  special  charges 
9  and  10 — as  they  must  be  given  or  refused  in  the  exact  lan- 
guage in  which  they  were  presented — and  the  court  therefore 
was  not  in  error  in  refusing  them.  Undoubtedly  a  provision  in 
a  policy  avoiding  liability  under  it  for  fraud  or  false  swearing 
occurring  in  the  proofs  of  loss  is  upheld  and  constitutes  a  com- 
plete bar  to  any  recovery  under  the  policy  (Insurcmce  Co.  v. 
Beverly,  14  C.  C,  468),  but  it  is  a  general  rule  that  misstate- 
ments in  a  proof  of  loss  to  forfeit  the  policy  must  be  not  only 
false,  but  unlawfully  false.  A  mere  innocent  mistake  will  not 
amount  to  fraud  or  false  swearing  within  the  provisions  of  the 
policy.  (4  Cooley  Briefs  on  the  Law  of  Insurance,  3415.)  We 
also  find  that  the  part  of  the  general  charge  as  given  by  the 
court  in  relation  to  this  claim  of  false  swearing  was  a  proper 
charge  and  all  that  the  defendant  was  reasonably  entitled  to. 

The  plaintiff  in  error  next  urges  as  a  ground  of  error  that 
the  verdict  and  judgment  are  excessive,  and  that  the  charge  of 
the  court  in  fixing  the  amount  of  recovery  is  erroneous  because 
the  pro  rating  clause  in  the  policies  in  suit  were  disregarded, 
and  because  the  other  concurrent  insurers  were  necessary  parties 
to  the  action.  It  is  particularly  urged  that  even  though  the 
valued  i)olicy  rule  provided  by  Sections  9583  and  9584,  General 
Code,  might  be  applied  to  the  first  paragraph  of  the  description 
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of  the  property  improved,  limited  particularly  to  the  buildings, 
it  could  not  apply  to  the  property  constituting  the  cooling 
tower  and  ice  making  machinery  as  detailed  and  described  in  the 
second  clause  of  the  property  insured  for  the  reason  that  the 
latter  must  be  deemed  personal  property  or  chattels,  as  distin- 
guished from  real  estate. 

A  very  lengthy  and  impressive  discussion  is  furnished  by 
counsel  for  plaintiff  in  error  in  numerous  briefs  to  support  this 
contention,  but  the  correctness  of  their  position  depends  upon 
a  conclusion  that  the  judgment  of  the  Supreme  Court  in  the 
case  of  Fire  Ins.  Co.  v.  Dennison,  93  O.  S.,  404,  is  not  sound  law 
and  does  not  properly  construe  Sections  9583  and  9584.  In  our 
opinion,  the  decision  in  that  case  is  correct;  but  if  counsel  are 
right  in  this  contention  they  must  address  their  argument  to  the 
Supreme  Court  rather  than  to  the  court  of  appeals,  as  this 
court  is  conclusively  bound  by  the  decision  of  the  Supreme 
Court  and  it  is  useless  for  counsel  to  undertake  to  have  us  disre- 
gard or  refuse  to  follow  it. 

The  case  of  Insurance  Co.  v.  Luce,  1]  C.  C,  476,  holds  that 
property  situated  and  used  as  was  the  ice  machine  property  in 
this  case  constitutes  fixtures,  and  whether  technically  a  part  of 
the  real  estate  itself  or  not,  the  items  enumerated  in  the  second 
paragraph  of  the  description  of  property  in  the  policies  all 
constitute  ** structures''  within  the  terms  of  Section  9583.  The 
testimony  of  Mr.  Siegel  giving  the  details  of  the  items  included 
in  this  property  and  the  damage  thereto,  none  of  which  testimony 
was  challenged  or  disputed,  shows  that  the  building,  fixtures 
and  machinery  were  used  as  an  entirety  and  came  within  the 
terms  of  the  valued  policy  act  and  the  authorities  above  men- 
tioned both  as  to  the  pro  rating  and  as  to  the  amount  of  the 
damages.  The  court,  therefore,  did  not  err  in  refusing  to  give 
special  instruction  No.  11  or  in  its  general  charge  instructing 
the  jury  that  these  items  properly  were  ''structures"  within 
the  contemplation  of  the  law  of  the  state  of  Ohio. 

It  is  also  urged  that  the  trial  court  erred  in  excluding  photo- 
graphs representing  damage  by  wind  to  other  buildings  in  Cin- 
cinnati which  were  claimed  to  have  been  in  the  path  of  the 
storm  in  which  plaintiff's  buildings  were  damaged. 
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The  admission  of  such  evidence  was  largely  in  the  discretion 
of  the  trial  court.  It  appears  that  the  two  photographs  offered 
represented  collapsed  buildings  which  were  located  many  squares 
away  from  the  property  involved  in  this  case,  and  the  record 
fails  to  show  definitely  and  conclusively  that  they  were  in  the 
path  of  the  particular  wind-storm  which  defendant  contends 
caused  plaintiff's  damage.  We  can  not  say  that  the  court  erred 
in  refusing  to  admit  this  evidence. 

Nor  do  we  find  that  the  court  erred  in  allowing  questions 
to  be  asked  of  Mr.  Lippincott,  the  insurance  adjuster,  as  to  the 
extent  of  plaintiff's  loss — especially  so,  as  the  witness  failed 
to  directly  answer  the  question  excepted  to  in  such  a  way  as  to 
fix  any  definite  sum. 

There  is  no  question  but  that  under  WeU  v.  Connecticut  Fire 
Ins,  Co.,  23  C.C.(N.S.),  281,  and  other  cases  cited,  the  insurance 
company  was  entitled,  upon  its  disagreement  with  the  insured 
as  to  the  extent  of  the  loss,  to  have  an  appraisement  by  virtue 
of  the  terms  of  the  insurance  policy;  but  when  the  insured 
named  its  appraiser  and  requested  the  insurance  company  to 
also  name  an  appraiser  in  accordance  with  the  provisions  of  the 
policy,  the  insurance  company  could  not  refuse  to  do  so  merely 
because  work  had  been  done  by  the  insured  in  the  way  of  restora- 
tion of  the  property  damaged. 

As  a  part  of  its  general  charge,  the  court  said : 

'*The  first  question  you  will  determine  when  you  retire  for 
deliberation  will  be,  what  caused  the  loss  and  damage  ?  If  you 
find  from  all  the  evidence,  facts  and  circumstances  of  this  case 
that  the  loss  and  damage  was  caused  by  a  stroke  of  lightning, 
then  your  verdict  should  be  for  the  plaintiff." 

While  it  is  true  that  this  clause  taken  alone  would  be  errone- 
ous, though  positive  in  its  form,  it  must  be  taken  in  connection 
with  all  the  remaining  parts  of  the  general  charge  which  set 
out  and  discuss  the  different  defenses  of  the  insurance  company 
and  cover  the  entire  case.  We  can  not  therefore  say,  consider- 
ing the  charge  as  a  whole,  that  the  use  of  the  language  quoted, 
taken  with  the  remainder  of  the  charge,  served  to  mislead  the 
jury,  or  was  so  prejudicial  to  the  defendant  as  to  require  a 
reversal. 
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The  main  contention,  however,  is  that  the  verdict  was  con- 
trary to  the  manifest  weight  of  the  evidence. 

The  record  discloses  very  interesting  testimony  in  regard  to 
the  cause  of  the  injury  and  the  character  of  the  storm.    It  is 
argued  on  behalf  of  the  insurance  company  that  the  evidence 
conclusively  shows  that  the  collapse  of  the  cooling  tower  and 
the  consequent  damage  to  the  building  was  caused  by  wind,  and 
to  support  their  contention  they  have  produced  the  testimony 
of  the  United  States  weather  reports  and  the  observer  as  to 
the  local  record  of  the  direction  and  velocity  of  the  wind,  amount 
of  rain  and  general  characteristics  of  the  unusual  storm  which 
visited  the  locality  at  the  time  of  the  damage.    They  also  argue 
that  lightning  would  necessarily  have  shown  some  fusing  or 
burning  of  the  metals  or  wood  showing  the  track  taken  by  the 
electric  current  and  that  the  lightning  would  have  followed 
water  pipes  which  extended  higher  and  outside  of  the  brick 
wall.    On  behalf  of  the  plaintiff  it  is  with  equal  force  contended 
that  the  evidence  submitted  conclusively  shows  that  the  time  of 
the  actual  collapse  of  the  cooling  tower  and  the  consequent 
damage  coincided  exactly  with  a  stroke  of  lightning  and  severe 
thunderclap  which  was  testified  to  by  numerous  railroad  men 
and  others  who  were  in  the  immediate  vicinity  and  that  it  pre- 
ceded by  some  distinct  period  of  time  the  strong  wind  which 
followed.    It  is  insisted  that  this  was  absolutely  shown  by  the 
fact  that  the  dense  ammonia  fumes  were  blown  from  the  col- 
lapsed building  south  and  southeast  under  the  Eighth  street 
viaduct  and  as  far  as  Pearl  street  down  Eggleston  avenue,  upon 
which  the  railroad  tracks  were  located  and  on  which  tracks  and 
the  adjoining  switch  tracks  a  number  of  witnesses  were  then 
engaged  in  shifting  cars.    It  is  also  insisted  on  behalf  of  plaint- 
iff that  the  brine  pipe  offered  the  best  conductor  for  the  elec- 
tricity, so  near  the  top  of  the  building  that  it  would  be  preferred 
by  the  electric  current  to  either  the  water  pipe  or  the  brick 
walls,  and  that  the  lightning  might  well  have  demolished  enough 
of  the  brick  wall  to  reach  this  brine  pipe  and  follow  it  down  to 
the  earth  without  showing  other  evidence  than  the  broken  wall 
at  the  top  which  caused  and  was  obliterated  by  the  falling  of 
the  cooling  tower. 
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While,  of  course,  in  the  very  nature  of  things  a  difficult 
question  is  raised  as  to  just  what  caused  an  accident  such  as 
this,  the  issue  is  one  which  is  peculiarly  the  province  of  the 
jury  to  decide.  A  careful  consideration  of  all  of  the  minute  and 
interesting  evidence  and  careful  arguments  of  counsel  submitted 
in  this  case  fails  to  convince  the  court  that  the  verdict  of  the 
jury  can  be  held  contrary  to  the  manifest  weight  of  the  evi- 
dence; nor  do  we  find  in  the  numerous  points  suggested  any 
prejudicial  error  which  would  require  a  reversal  of  the  judg- 
ment, which  therefore  must  be  affirmed. 

Hamilton,  J.,  concurs. 


MUNICIPAL  CONTROL  OF  GASOLINE  AND  OIL 

PILLING  STATIONS. 

Court  of  Appeals  for  Franklin  County. 

City  op  Columbus,  State  op  Ohio,  ex  rel  The  Moobe  Oil 
Company,  v.  Joseph  Dauben,  as  Building  Inspector 

OP  THE  City  op  Columbus. 

Decided,  November  7,  1917. 

Municipal  Corporations — May  Prescribe  Conditions  Under  Which 
Ckuoline  and  Oil  Filling  Stations  May  he  Operated — Use  of  Ex- 
isting Plants  Not  Affected— But  to  Oreatly  Enlarge  a  Plant  Bub- 
jects  it  to  Regulative  Ordinance. 

1.  The  Columbus  ordinance  regulating  the  location,  construction  and 

operation  of  public  gasoline  and  oil  filling  stations  or  sales  depots 
is  not  open  to  constitutional  objection,  but  the  provisions  of  this 
ordinance  are  prospective  and  are  not  applicable  to  the  main- 
tenance or  operation  of  gasoline  or  oil  filling  plants  in  existence 
at  the  time  the  ordinance  became  effective. 

2.  But  an  owner  who  undertakes  to  tear  down  an  existing  structure, 

used  as  a  sales  or  gasoline  or  oil  filling  depot,  and  to  erect  a  new 
plant  with  greatly  Increased  capacity  and  equipment  can  not  claim 
exemption  from  the  provisions  of  a  regulative  ordinance. 
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Weber,  McCoy  &  Jones,  and  JET.  S,  Kerr,  attorneys  for  Re- 
lator. 

Henry  L.  Scarlett,  James  M.  Butler,  E.  E.  Burns  and  L.  L. 
Boger,  attorneys  for  defendant. 

KUNKLE,  J. 

This  is  an  action  in  mandajnus  in  which  the  relator  seeks 
to  compel  the  defendant,  the  Building  Inspector  of  the  city  of 
Columbus,  to  issue  a  building  permit  to  relator  for  the  recon- 
struction of  a  public  oil  and  gasoline  filling  station,  including 
tanks  and  buildings,  at  the  comer  of  Broad  and  21st  streets  in 
the  city  of  Columbus. 

Defendant  refuses  to  issue  such  permit  upon  the  sole  ground 
that  the  relator  has  not  complied  with  the  provisions  of  section 
one  of  Ordinance  No.  28932  of  the  city  of  Columbus,  regulating 
the  location,  erection  and  maintenance  of  public  oil  filling  sta- 
tions, and  which  ordinance  was  passed  by  the  council  of  the  city 
of  Columbus,  July  1915,  and  approved  by  the  mayor  of  said 
city  July  3rd,  1915.  The  provisions  of  said  ordinance  are  as 
follows : 

*' Section  1.  That  it  shall  be  unlawful  for  any  person,  firm 
or  corporation  for  themselves  or  as  agents,  renters,  or  lessees, 
to  locate,  build,  erect,  construct,  maintain,  or  operate  any  pub- 
lic gasoline  or  oil  filling  station  or  sales  depot  on  or  within 
187^^  feet  from  curb  line  of  any  street  in  the  city,  or  to  con- 
struct or  maintain  a  driveway  from  the  street  over  the  curb 
and  sidewalk  to  such  station  or  depot,  when  three-fourths  (%) 
of  the  buildings  on  both  sides  of  the  street  for  a  distance  of 
five  hundred  (500)  feet  in  either  direction  from  the  proposed 
location  of  each  wall  of  such  oil  filling  station  or  sales  depot 
are  used  exclusively  for  residence  purposes,  without  first  secur- 
ing the  written  consent  of  two-thirds  (2/3)  of  the  owners  of 
the  property  abutting  on  the  street  for  a  distance  of  500  feet 
in  each  direction  from  the  median  line  of  such  proposed  oil 
filling  station  or  sales  depot,  according  to  the  frontage  on  both 
sides  of  the  street. 

Section  2.  Any  person,  firm,  or  corporation,  or  any  agent, 
renter,  or  lessee,  of  any  such  person,  firm  or  corporation  who 
shall  violate  any  of  tJie  provisions  of  this  ordinance  shall  be 
fined  not  less  than  $100  nor  more  than  $500  for  each  oflFense, 
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and  each  week  of  continued  violation  of  this  ordinance  shall 
constitute  a  separate  offense  after  the  first  prosecution  has 
been  begun. 

Section  3.  This  ordiuiance  shall  tabe  effect  and  be  in  force 
from  and  after  the  earliest  period  allowed  by  law,  but  shall 
not  apply  to  or  be  operative  against  any  owner  or  operator 
of  any  public  gasoline  or  oil  filling  station  or  sales  depot  here- 
tofore erected,  unless  two-thirds  of  the  owners  of  the  property 
for  whose  consent  this  ordinance  makes  provision  file  with  the 
city  clerk  within  thirty  days  after  this  ordinance  takes  effect 
their  written  protest  against  the  further  operation  of  such 
station  or  depot" 

When  the  said  ordinance  became  effective,  the  relator  was 
the  lessee,  and  subsequently  became  the  owner  of  the  real  estate 
situated  at  the  corner  of  Broad  and  21st  streets  in  the  city  of 
Columbus  and  had  erected  and  was  maintaining  a  gasoline  and 
oil  filling  station  on  said  premises. 

In  April  of  the  present  year,  with  a  view  to  enlarging  its 
business,  the  relator  tore  down  the  original  buildings  on  the 
said  premises  and  prepared  plans  and  specifications  for  the 
erection  of  a  more  elaborate  building,  with  rest  rooms  for  pa- 
trons and  with  greatly  increased  storage  capacity  and  with  in- 
creased facilities  and  equipment  for  the  transaction  of  its  busi- 
ness. 

The  original  plant  was  conducted  on  the  said  premises  by 
means  of  access  thereto  from  an  alley  on  the  rear  of  the  said 
lot  and  from  21st  street. 

The  plans  for  the  proposed  structure  involve  an  additional 
passageway  over  the  sidewalk  on  Broad  street. 

Counsel  'for  defendant  claims  that  the  proposed  structure 
should  be  regarded  as  a  new  structure,  and  would  therefore 
fall  within  the  scope  of  section  one  of  the  ordinance  above  re- 
ferred to. 

The  relator  contends: 

(1)  That  the  said  ordinance  is  unconstitutional. 

(2)  That  if  the  ordinance  is  found  to  be  constitutional,  that 
the  relator  is  exempt,  by  virtue  of  the  provisions  of  Section  3 
of  said  ordinance. 
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We  have  carefully  considered  the  unusually  exhaustive  and 
helpful  briefs  which  have  been  filed  by  counsel.  We  shall  not 
attempt  to  analyze  or  distinguish  the  various  authorities  cited 
therein,  but  will  merely  announce  the  conclusion  at  which  we 
have  arrived  after  an  examination  of  such  authorities. 

We  have  previously  considered  the  question  of  the  constitu- 
tionality of  section  one  of  the  ordinance  in  question.  Since 
our  decision  in  the  Speice  care,  the  Supreme  Court  of  the 
United  States  has  affirmed  the  celebrated  bill  board  case  of 
Cusack  Company  v.  City  of  Chicago,  decided  January,  1917, 
and  upheld  the  constitutionality  of  tiie  bill  board  ordinance  in 
question,  which  ordinance  involved  a  principle  similar  to  the 
one  in  controversy. 

In  the  Speice  case  the  validity  of  Section  one  of  the  ordi- 
nance in  question  was  conceded  by  the  court  to  be  constitu- 
tional, and  we  are  confirmed  in  that  opinion  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  bill  board  case 
above  referred  to. 

This  court  also  held  in  the  Speice  case  that  the  ordinance 
should  be  considered  prospectively,  and  that  it  did  not  apply 
to  the  maintenance  and  operation  of  a  gasoline  or  oil  filling 
plant  in  existence  at  the  time  the  ordinance  became  eflfective. 

The  question  now  for  consideration  is,  whether  the  said  ordi- 
nance exempts  an  owner  or  operator  of  an  existing  business 
who  tears  down  his  buildings  and  undertakes  to  rebuild  them 
with  greatly  increased  facilities,  including  additional  means  of 
access  to  said  premises  and  therefore  including  additional  bur- 
dens upon  the  adjacent  streets. 

Construing  Section  3  with  the  remainder  of  the  ordinance, 
we  have  reached  the  conclusion  that  it  was  intended  by  said 
ordinance  to  exempt  only  the  existing  capital  and  business  of 
public  gasoline  and  oil  filling  stations,  and  to  relieve  the  exist- 
ing owner  of  such  stations  from  being  subjected  to  a  possible 
loss  of  an  existing  investment  and  business. 

We  do  not  intend  to  hereby  express  an  opinion  as  to  the 
extent  an  owner  of  an  existing  property  may  go  in  the  way  of 
repairs  or  improvements  to  an  existing  plant  without  subjecting 
himself  to  the  provisions  of  section  one  of  said  ordinance. 
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We  are  of  opinion,  however,  that  when  an  owner  tears  down 
an  existing  structure  and  erects  a  new  one  with  greatly  in- 
creased storage  capacity  and  equipment,  with  a  new  driveway 
and  means  of  access  thereto,  and  arranges  to  equip  the  new 
building  with  electrical  displays  such  as  are  contemplated  and 
so  forth,  that  such  person  falls  within  section  one  of  said  ordi- 
nance. 

We  have  carefully  considered  the  plans,  specifications  and 
other  evidence  which  has  been  presented  and  are  of  opinion 
that  the  proposed  improvements  do  not  bring  the  relator  within 
the  exemption  provided  in  Section  3  of  said  ordinance. 

In  view  of  the  conclusions  above  stated,  it  is  apparent  that 
the  relator  lias  not  established  a  clear  right  to  the  relief  sought. 

Peremptory  writ  refused. 

Allread  and  Ferneding,  JJ.,  concur. 


INVAUDITY  OF  STATUTES  AUTHORIZING  THE  LiCENSINC 

or  TRANSIENT  DEALERS. 

Court  of  Appeals  for  WaynQ  County. 

H.  P.  Evans  v.  City  op  Wooster. 

Decided,  February  Term,  1914. 

Constitutional  Law — Statutes  Giving  Authority  to  Compel  Transient 
Dealers  to  Take  Out  Licenses  Invalid  for  Indefiniteness — Revieu)- 
ing  Court  Without  Authority  to  Consider  Validity  of  an  Ordinance 
Not  Incorporated  in  the  Record. 

1.  A  court  in  reviewing  the  decision  of  a  mayor  upon  demurrer  to  an 

affidavit  of  complaint,  involving  the  validity  of  the  ordinance  un- 
der which  the  affidavit  is  drawn,  is  not  at  liberty  to  consider  the 
ordinance  unless  it  has  been  put  into  the  record  in  the  trial  be- 
fore the  mayor  and  has  thus  become  a  part  of  the  bill  of  excep- 
tions. 

2.  Sections  8673  and  3676,  G.  C,  in  so  far  as  they  purport  to  authorize 

the  requirement  of  licenses  from  transient  dealers  as  a  condition 
of  their  doing  business  within  the  municipality  are  unconstitu- 
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tional  and  void,  and  ordinances  based  on  these  statutes  are  there- 
fore without  effect. 

By  the  Court. 

The  plaintiflf  in  error  was  arrested  on  an  affidavit  sworn  out 
before  the  mayor  of  the  city  of  Wooster  charging  him  with  the 
violation  of  one  of  the  city  ordinances  in  that: 

*'0n  or  about  the  2(>th  day  of  February,  A.  D.  1913,  at  the 
city  of  Wooster,  county  of  Wayne  and  state  of  Ohio,  opened  up 
and  conducted  a  store  for  the  temporary  sale  of  goods,  wares  and 
merchandise  in  a  store-room  on  South  Market  street,  in  said  city, 
which  goods,  wares  and  merchandise  consisted  of  pianos.  He, 
the  said  H.  F.  Evans  being  then  and  there  a  transient  dealer  in 
said  goods,  wares  and  merchandise  without  getting  a  license  or 
paying  a  license  fee  so  to  do.  Said  H.  F.  Evans  at  said  time  and 
place  not  selling  by  sample  only  nor  was  he  a  producer  offering 
or  exposing  for  sale  agricultural  articles  or  products,  nor  a 
manufacturer  of  said  goods,  wares  and  merchandise  nor  were 
they  products  of  his  own  raising,  contrary  to  Sections  253,  254 
and  255  of  the  Revised  Ordinances  of  the  city  of  Wooster,  Ohio. 


>» 


After  certain  preliminary  motions  and  demurrers  to  the  affi- 
davit had  been  filed  a  trial  was  had  before  the  said  mayor  re- 
sulting in  the  conviction  of  plaintiff  in  error  for  the  offense 
charged,  and  upon  such  conviction  he  was  ordered  to  pay  a  fine 
of  $25  and  costs,  and  to  stand  committed  until  the  fine  and  costs 
are  paid.  A  bill  of  exceptions  was  prepared  embodying  the 
testimony  that  was  offered  before  the  mayor  and  the  case  was 
taken  by  a  petition  in  error  to  the  court  of  common  pleas  where 
the  finding  and  judgment  of  the  mayor  were  affirmed. 

A  petition  in  error  was  then  filed  in  this  court  seeking  to  re- 
verse the  judgment  of  the  court  of  common  pleas  and  of  the 
said  mayor.  No  copy  of  the  ordinance  appears  in  the  record, 
and  it  is  claimed  that  in  testing  the  sufficiency  of  the  affidavit 
under  the  ordinance  of  the  city,  the  court  is  without  authority  to 
look  to  the  ordinance  itself,  or  to  take  judicial  notice  of  its  exist- 
ence, and  therefore  that  it  must  be  presumed  that  the  affidavit 
and  ordinance  w^ere  sufficient  to  sustain  the  conviction.  And 
this  seems  to  be  the  law  in  Ohio,  so  held  in  21  C.  C,  761,  which 
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was  afterwards  aflBrmed  by  the  Supreme  Court  of  Ohio  without 
report.  But  it  is  urged  as  error  to  this  court  that  the  statutes 
authorizing  cities  and  villages  to  pass  ordinances  such  as  the  or- 
dinance must  have  been,  under  which  this  defendant  was  con- 
victed, were  and  are  unconstitutional  by  reason  of  being  in  con- 
flict with  the  provisions  of  both  the  state  and  federal  constitu- 
tions. 

While  we  can  not  look  to  the  ordinance  itself  we  can  look  to 
the  statute  that  authorizes  a  city  or  village  to  pass  such  an  or- 
dinance, and  as  the  ordinance  itself  defining  certain  acts  as  of- 
fenses against  the  municipality  can  not  rise  higher  than  the  source 
which  authorizes  it  to  be  passed  as  part  of  the  law  of  the  mu- 
nicipality, if  the  statute  or  source  from  w;hich  it  is  derived  is 
violative  of  the  provisions  of  the  Constitution,  the  ordinance  it- 
self must  be  so. 

The  statutes  authorizing  cities  and  villages  to  pass  ordinances 
making  such  offenses  as  the  plaintiff  in  error  was  charged  with, 
punishable  are  Section  3673-3676  of  the  General  Code.  These 
sections  provide  that  municipalities  shall  have  the  general  power 
to  license  transient  dealers  or  persons  who  temporarily  open 
stores  or  places  for  the  sale  of  goods,  wares  or  merchandise,  and 
in  granting  such  license  may  exact  and  receive  such  sum  of 
money  as  it  may  think  expedient  and  delegate  to  the  mayor 
thereof  authority  to  grant,  issue  and  revoke  such  licenses. 

Certain  exceptions  are  made  to  the  authority  thus  given,  such 
as  that  the  provisions  of  these  sections  shall  not  apply  to  persons 
selling  sample  only,  and  excusing  persons  from  being  required 
to  have  a  license  to  sell  their  own  product.  It  is  held  in  the 
14  C.  C.  Rep.,  at  page  592,  in  the  second  clause  of  the  syllabus 
that  the  act  of  March  25,  1890,  authorizing  the  licensing  of  tran- 
sient dealers  in  cities  and  villages  violated  Sections  1  and  2  of 
the  bill  of  rights  and  is  therefore  invalid.  It  was  further  held 
by  the  Circuit  Court  of  Licking  County  that  the  statute  author- 
izing the  passage  of  an  ordinance  similar  in  its  provisions  and 
making  the  same  acts  complained  of  in  this  proceeding  criminal 
and  punishable  by  fine,  was  unconstitutional  and  void.  This 
judgment  of  the  Licking  county  court  was  afterward  affirmed 
by  the  Supreme  Court  of  Ohio.    These  two  judgments  having 
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been  given  by  the  circuit  court  of  this  appellate  district  of  which 
this  court  is  the  successor,  we  feel  that  these  decisions  are  the 
law  so  far  as  this  district  is  concerned,  and  that  we  are  bound  by 
them  and  therefore  bound  to  hold  that  the  sections  of  the  stat- 
ute referred  to  authorizing  the  ordinance  under  which  this  prose- 
cution is  held  are  at  least  unreasonable  in  the  authority  granted, 
and  for  that  reason  the  ordinance  passed  under  the  provisions  of 
such  statute  are  unauthorized  and  void.  Further  the  matters 
and  things  which  are  held  in  the  14  C.  C,  to  render  the  ordi- 
nance under  discussion  in  that  case  void  apply  with  equal  force 
to  any  ordinance  such  as  would  authorize  the  prosecution  of  an 
offense  such  as  is  prosecuted  in  this  case,  that  is,  there  is  no  pro- 
vision either  in  the  statute  authorizing  municipalities  to  license 
transient  dealers  and  those  who  temporarily  open  stores  for  the 
sale  of  goods,  wares  and  merchandise,  or  defining  what  is  meant 
by  opening  a  store  for  the  temporary  sale  of  goods,  or  what  con- 
stitutes a  transient  dealer.  That  is,  there  is  no  limit  fixed  in  the 
statute,  and  therefore  no  limit  could  be  fixed  by  ordinance  under 
the  statute  which  defines  what  length  of  time  shall  constitute  a 
temporary  sale  of  goods  or  the  temporary  opening  of  a  store  for 
the  sale  of  goods,  and  because  these  thing»i  are  so  held  to  be  un- 
constitutional we  feel  that  any  ordinance  such  as  the  one  under 
which  this  plaintiff  in  error  was  persecuted,  would  be  an  unrea- 
sonable exercise  of  the  authority  granted  by  the  Legislature  to 
municipalities  and  would  therefore  be  void.    49  0.  S.,  536. 

It  will  therefore  be  the  judgment  of  this  court  that  the  judg- 
ment of  the  court  of  common  pleas  affirming  the  judgment  of 
the  Mayor  of  Wooster  shall  be  reversed  and  the  prisoner  will  be 
discharged.  The  defendant  in  error  will  pay  the  costs.  Ex- 
ceptions. 
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DETERMINATION  AS  TO  WHETHER  A  PARTNERSHIP 

EXISTED. 

Court  of  Appeals  for  Hamilton  County 

August  Herrmann,  Individually  and  as  an  Alleqhd  Part- 
ner OF  Louis  Werk  and  Charles  E.  Bultman.  v. 
E.  Bruce  Rohn  and  Charles  S.  Qeisinger  et  al.* 

Decided.  April  30,  1917. 

Partnership— Contract  Which  Constituted  a  Partnership — NotwitJi- 
standing  a  Declaration  that  a  ^Partnership  teas  Not  Intended — 
Agreement  in  Writing  Providing  How  a  Possible  Judgment  in  a 
Pending  Cause  Against  the  Parties  Should  he  Liquidated — Admis- 
sible in  Evidence  as  an  Admission  Against  Interest, 

1.  The  existence  of  partnership  liability  is  not  affected  by  stipulations 

in  the  contract  between  the  parties  that  no  partnership  relation 
is  to  exist  between  them,  and  that  one  of  the  said  parties  is  to  have 
the  absolute  control  and  management  of  the  business  and  be  liable 
for  the  debts.    Wood  v.  Vallette,  7  O.  S.,  172,  followed. 

2.  Where  W  and  B  enter  into  a  contract  whereby  W  lends  B  a  sum  of 

money  with  no  stipulation  for  interest  or  repayment,  B  agreeing 
to  turn  over  to  W  a  percentage  of  the  profits  of  his  business  and 
not  to  transfer  the  business  without  the  consent  of  W  and  first 
giving  him  a  privilege  of  purchase,  and  thereafter  W  actively  en- 
gaged In  securing  credit  for  B  and  advises  persons  having  dealings 
with  B  that  he  (W)  is  financially  interested,  liability  for  the 
debts  of  the  business  is  incurred  by  W. 

3.  In  an  action  against  B,  W  and  H  as  a  partnership,  upon  checks  of 

B  and  for  money  advanced  to  B  as  trustee  to  protect  his  account 
as  broker,  where  partnership  liability  is  denied  by  W  and  H  and 
H's  contract  with  B  was  oral,  an  agreement  signed  by  W  and  H 
a  short  time  before  the  trial,  provided  ftr  payment  of  any  Judgment 
which  might  be  rendered  against  them  and  division  of  the  amount 
of  the  judgment  between  them  and  that  neither  should  settle  with- 
out the  consent  of  the  other,  is  admissible  in  evidence  as  an  admis- 
sion against  interest  and  a  circumstance  tending  to  show  that 
they  felt  equally  bound. 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  thif> 
case  overruled  by  the  Supreme  Court,  October  9,  1917. 
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Cogan,  Williams  &  Ragland,  for  plaintiffs  in  error. 
Victor  HeintZy  Geoffrey  Goldsmith,  Froome  Morris,  Little  ford 
Hunemeyer,  Bayly,  Simmons  &  DeWitt,  for  defendants  in  error. 
Charles  Case  and  Carl  Lehmann,  contra. 

Gorman,  J. 

In  the  Superior  Court  of  Cincinnati  the  defendants  in  error, 
Rohn  and  Geisinger,  who  were  partners  in  AUentown,  Pennsyl- 
vania, brought  an  action  against  August  Herrmann,  Louis  Werk 
and  Charles  E.  Bultman,  to  recover  money  on  four  causes  of  ac- 
tion set  out  in  their  petition.  The  first  three  causes  of  action 
were  upon  checks  issued  by  C.  E.  Bultman  as  trustee,  and  the 
fourth  cause  of  action  was  for  moneys  advanced  to  Charles  E. 
Bultman,  trustee,  to  protect  said  Bultman 's  account  as  a  broker. 
The  total  amount  claimed  was  $13,703.43. 

Upon  the  trial  of  the  cause  below  to  a  jury,  a  verdict  was  re- 
turned in  favor  of  plaintiffs  and  against  all  the  defendants  in 
the  sum  of  $10,425.32. 

Thereupon  August  Herrmann  prosecuted  error  to  this  court 
and  has  filed  his  petition  in  error  herein,  and  the  defendant 
Louis  Werk  has  filed  a  cross-petition  in  error,  each  seeking  to 
reverse  and  set  aside  the  verdict  and  judgment  which  was  en- 
tered thereon  in  the  superior  court.  The  defendant  Charles 
E.  Bultman  has  not  prosecuted  error  to  the  judgment. 

The  claim  of  plaintiffs  was  that  these  three  defendants,  Au- 
gust Herrmann,  Louis  Werk  and  C.  E.  Bultman,  were  partners 
doing  business  as  brokers  under  the  name  of  C.  E.  Bultman.  A 
great  mass  of  evidence  was  heard  in  the  court  below,  and  the 
cause  having  been  fully  considered  by  the  court  a  motion  to  set 
aside  the  verdict  was  overruled  and  judgment  entered  thereon 
against  all  of  the  defendants. 

It  is  claimed  by  plaintiff  in  error  Herrmann :  first,  that  there 
is  not  sufficient  evidence  in  the  record  to  show  that  he  was  a 
partner  of  Bultman;  second,  that  the  verdict  is  against  the 
weight  of  the  evidence ;  and,  third,  it  is  claimed  that  there  was 
error  in  the  admission  of  evidence  and  in  the  charge  of  the  court 
and  the  failure  to  give  certain  special  charges. 
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An  examination  of  the  record  satisfies  us  that  there  was 
sufficient  evidence  to  submit  this  case  to  the  jury  so  far  as  Herr- 
mann is  concerned.  As  to  the  defendant  in  error,  Louis  Werk, 
we  think  that  it  is  established  by  a  preponderance  of  the  evi- 
dence that  Werk  was  a  partner  of  Bultman. 

It  appeared  upon  the  trial  that  Louis  Werk  had  entered  into 
a  written  agreement  with  Charles  E.  Bultman  on  or  about  the 
10th  day  of  June,  1914,  and  we  think  the  evidence  warranted 
the  jury  in  finding  that  Herrmann  had  entered  into  a  similar 
contract  at  the  same  time  with  Bultman,  although  the  evidence 
fails  to  show  that  Herrmann's  contract  was  in  writing.  This 
contract  in  substance  provided  that  Werk  was  to  loan  $10,000 
to  Bultman.  There  was  no  time  stipulated  when  this  money 
was  to  be  repaid  or  returned ;  no  evidence  of  indebtedness  taken ; 
no  interest  to  be  paid  upon  the  loan ;  nor  was  there  any  promise, 
whatsoever  to  repay  the  money.  In  the  agreement  the  parties 
stipulated  that  they  were  not  to  be  partners.  It  was  further 
agreed  that  Werk  .was  not  to  be  liable  for  any  of  the  debts  of 
the  business,  but  that  the  business  should  be  conducted  by  Bult- 
man, and  that  he  should  have  absolute  control  of  the  manage- 
ment thereof  and  be  liable  for  all  the  debts.  It  was  further 
stipulated  that  Bultman  was  not  to  transfer  his  business  to  any 
one  without  first  obtaining  the  consent  of  Werk ;  and  that  Werk 
should  have  the  first  privilege  of  purchasing  the  business.  It 
was  further  stipulated  that  Werk  was  to  receive  fifteen  per  cent. 
out  of  the  profits  of  the  business.  After  the  business  was  opened 
up,  both  Werk  and  Herrmann  took  an  active  part  in  securing 
credit  for  Bultman  and  in  advising  persons  who  had  dealings 
with  Bultman  that  they  were  financially  interested.  Bultman 
at  their  request  employed  a  friend  of  Herrman  and  Werk,  who 
remained  in  the  office  of  Bultman  and  was  paid  by  Bultman, 
but  who,  as  Bultman  expressed  it,  was  the  most  expensive  piece 
of  bricia-brac  he  ever  had  about  the  office.  This  man  made  re- 
ports to  Herrmann  and  to  Werk  as  to  the  manner  in  which  the 
business  was  conducted  by  Bultman.  While  the  evidence  does 
not  disclose  that  Herrmann  ever  signed  any  written  agreement 
such  as  did  Werk,  it  is  in  evidence  that  Herrmann  agreed 
orally  to  sign  a  similar  agreement. 
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Both  Herrmann  and  Werk  advanced  the  amount  of  money 
which  each  agreed  to  advance,  and  it  can  not  be  doubted,  we 
think,  that  the  evidence  adduced  was  sufficient  to  warrant  the 
jury  in  returning  a  verdict  against  both  Herrmann  and  Werk  as 
well  as  against  Bultman. 

However  this  may  be,  we  can  not  say  that  the  verdict  is  so 
manifestly  against  the  weight  of  the  evidence  as  to  require  us 
to  set  aside  the  judgment  and  return  the  cause  to  the  superior 
court  for  a  new  trial.  The  trial  court  heard  the  evidence,  saw 
the  witnesses  face  to  face,  observed  their  demeanor  and  their 
conduct.  The  jury  also  had  the  same  opportunity  as  the  trial 
court.  They  returned  this  verdict  and  the  trial  court  refused 
to  set  it  aside  upon  the  ground  that  it  was  manifestly  against 
the  weight  of  the  evidence,  or  upon  the  ground  that  there  was 
insufficient  evidence.  A  reviewing  court  under  such  circum- 
stances should  hesitate  to  set  laside  a  verdict  and  judgment  on 
the  ground  that  the  same  is  against  the  weight  of  the  evidence. 

Notwithstanding  the  fact  that  both  Herrmann  and  Werk  tes- 
tified that  they  did  not  intend  to  be  partners,  and  notwithstand- 
ing the  fact  that  in  Werk's  agreement  and  in  the  agreement 
which  Herrmann  was  to  sign — if  he  did  not  sign  it — they  were 
not  to  be  partners,  the  question  as  to  the  partnership  was  not 
to  be  determined  by  their  declarations. 

It  was  held  in  Wood  v.  Vallette,  7  0.  S.,  172,  that  notwith- 
standing the  fact  that  the  parties  stipulated  they  were  not  to  be 
partners,  the  question  as  to  the  partnership  was  to  be  deter- 
mined by  the  acts  a^d  conduct  and  the  agreements  of  the  parties. 

The  case  of  Wood  v.  Vallette,  supra,  was  under  consideration 
in  the  later  case  of  Harvey  v.  Childs,  28  0.  S.,  319,  and  in  that 
case  the  court  distinguished  the  case  of  Wood  v.  Valleite  from 
the  case  that  was  under  consideration.  The  case  of  Harvey  v. 
Childs  was  a  single  transaction  and  not  involving  a  series  of 
transactions  or  a  business  enterprise.  But  the  case  of  Wood  v. 
Vallette  was  approved  in  Harvey  v.  Childs. 

It  was  also  held  in  the  case  of  Cox  v.  Hickman,  99  E.  C.  L.,  27, 
decided  by  the  House  of  Lords,  that  a  partnership  could  be  im- 
plied in  law  by  the  acts  and  conduct  of  the  parties,  and  the 
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agreements  entered  into  by  them,  notwithstanding  the  fact  they 
had  stipulated  they  were  not  to  be  partners. 

In  the  ease  at  bar  there  is  no  question  but  that  Bultman  was 
authorized  to  act  for  Werk  and  Herrmann.  Their  agreement 
was  that  they  were  to  participate  in  the  profits.  The  adv.ance- 
ment  of  the  money  which  each  was  to  make  to  Bultman  does  not 
bear  any  of  the  ear-marks  of  a  loan,  but  has  the  characteristic 
indicia  of  advancements  in  the  business. 

As  was  well  said  in  the  case  of  Beecher  v.  Busch,  45  Mich., 
189: 

**It  is  nevertheless  possible  for  parties  to  intend  no  partner- 
ship and  yet  to  form  one.  If  they  agree  upon  an  arrangement 
which  is  a  partnership  in  fact,  it  is  of  no  importance  that  they 
call  it  something  else,  or  that  they  even  expressly  declare  that 
they  are  not  to  be  partners." 

This  statement  of  the  law  is  in  line  with  the  rule  laid  down 
in  Wood  V.  Vallette,  supra. 

It  is  objected  by  counsel  for  Herrmann  that  a  certain  agree- 
ment entered  into  between  Werk  and  Herrmann,  three  days 
before  the  case  was  tried  in  the  court  below,  was  improperly 
admitted  in  evidence.  This  agreement  was  in  writing,  signed 
by  Herrmann  and  Werk,  and  in  substance  provided  that  in  the 
litigation  pending  against  Herrmann  and  Werk  in  the  Superior 
Court  of  Cincinnati,  if  a  judgment  should  be  rendered  against 
either  or  both,  or  it  should  be  necessary  to  pay  any  claims  in 
those  actions,  Herrmann  would  pay  all  sums  up  to  $10,00Q  with 
interest,  that  being  the  amount  which  Werk  had  contributed  as 
a  loan  to  Bultman ;  and  for  all  sums  above  $10,000  and  interest, 
each  of  the  parties,  Herrmann  and  Werk,  would  be  liable  and 
pay  in  equal  proportions  or  fifty  per  cent,  thereof.  Th«  parties 
further  agreed  not  to  settle  or  compromise  any  suits  or  claims 
involved  in  said  litigation  without  the  consent  of  the  other. 
Each  of  the  parties  agreed  to  furnish  his  own  attorney  to  de- 
fend the  actions  and  the  claims,  and  to  pay  one-half  of  the 
costs  and  expenses,  if  any. 

We  think  this  paper  was  admissible  in  evidence  against  both 
Herrmann  and  Werk,  as  admissions  against  interest  and  cir- 
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cumstances  tending  to  show  that  they  both  felt  equally  bound, 
each  for  one-half  of  any  judgment  that  might  be  rendered 
against  either. 

Upon  a  careful  consideration  of  the  entire  case  and  the  rec- 
ord, we  have  come  to  the  conclusion  that  there  is  no  error  in 
the  record  prejudicial  to  either  plaintiff  in  error  or  the  cros&- 
petitioner  in  error,  Louis  Werk.  It  appears  to  us  that  substan- 
tial justice  was  done  by  the  court  and  jury  in  the  trial  below,  and 
the  judgment  is  therefore  aflSrmed. 

Jones,  P.  J.,  and  Hamilton,  J.,  concur. 


DETERMINATION  AS  TO  LIABILITY  FOR  AN 
AUTOMOBILt  ACCIDENT. 

Court  of  Appeals  for  Crawford  County. 

QuEENiE  Place,  by  Bebt  E.  Place,  Quabdian,  v. 

Lewis  H.  Berry. 

Decided,  December  1,  1916. 

Negligence — As  Between  Two  Occupants  of  an  Automobile  in  Collision 
With  Another  Machine — Where  there  Are  Two  Plausible  Theories 
of  an  Accident  the  One  Adopted  by  the  Jury  Will  be  Upheld. 

A  young  lady  accompanied  by  her  escort,  both  of  whom  were  minors, 
rode  to  the  next  county  seat  In  an  automobile  belonging  to  the 
girl's  father.  For  a  time  the  car  was  run  by  her,  but  during  the 
journey  its  operation  was  surrendered  by  her  to  the  young  man. 
As  they  approached  their  destination  their  machine  collided  with 
another  automobile,  causing  injury  to  the  plaintiff  below.  The 
mechanism  of  the  car  was  such  that  either  of  its  occupants 
could  have  stopped  it  without  changing  position,  had  ordinary 
care  been  exercised.  The  jury  found  in  favor  of  the  young  man, 
and  assessed  damages  against  the  young  lady.    Held: 

That  while  it  would  have  been  competent  for  the  jury  to  have  found 
the  couple  were  engaged  in  a  joint  enterprise,  yet  the  theory 
that,  at  the  time  of  the  accident,  the  young  man  was  operating 
the  car  as  the  agent  of  his  companion  is  tenable,  and  the  rule 
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that  all  reasonable  presumptions  should  be    indulged  in  favor  of 
the  validity  of  the  judgment  requires  that  it  be  affirmed. 

H.  R.  Schuler  and  C.  E.  McBride,  for  plaintiff  in  error. 
William  C,  Beer,  contra. 

By  the  Court  (Crow,  Kinder  and  Robinson,  JJ.). 

Plaintiff's  action  in  the  court  of  common  pleas,  which  re- 
sulted in  a  verdict  and  judgment  thereon  in  the  amount  of  $1,- 
500,  was  for  personal  injuries  sustained  by  him  from  contact 
with  an  automobile  occupied  at  the  time  by  plaintiff  in  error, 
Quenie  Place,  who  was  a  defendant  below  with  Bert  E.  Place, 
who  was  her  father,  and  one  Paul  D.  Sweney. 

In  an  early  stage  of  the  action  it  was  dismissed  as  to  the  de- 
fendant Bert  E.  Place. 

On  the  trial,  verdict  and  judgment  were  rendered  in  favor 
of  Paul  D.  Sweney. 

The  undisputed  evidence  shows  that  Queenie  Place  and  Paul 
D.  Sweney,  both  of  whom  were  minors,  started  in  an  automobile 
owned  by  the  young  lady's  father,  the  said  Bert  E.  Place,  for 
a  drive  which  commenced  in  Galiori.  Miss  Place  was  operating, 
the  car  at  the  time  they  started  from  Gallon,  but  on  the  trip  to 
Bucyrus,  where  plaintiff's  injuries  occurred,  she  gave  over  the 
operation  of  the  car  to  Mr.  Sweney,  who  continued  to  drive 
until  they  reached  the  latter  city  and  until  after  plaintiff  sus- 
tained his  injuries.  At  a  point  in  Bucyrus  just  off  the  public, 
square  the  car  struck  plaintiff  below  and  carried  him  some 
distance  until  it  collided  with  the  rear  of  another  automobile 
standing  ahead  of  it  in  the  street. 

The  evidence  introduced  in  behalf  of  plaintiff  below  tends  to 
show  that  the  position  of  Miss  Place  at  the  side  of  Mr.  Sweney 
was  such  that  by  the  exercise  of  ordinary  care  she  could,  because 
of  the  mechanism  with  which  the  car  was  provided,  have  caused 
it  to  stop  in  time  to  have  avoided  colliding  with  the  standing 
car. 

Plaintiff's  evidence  also  tends  to  show  that  by  the  exercise  of 
due  care  on  the  part  of  Mr.  Sweney,  he  could  have  stopped  the 
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car  before  the  collision,  not  only  by  turning  the  switch,  but 
also  by  the  application  of  a  brake,  neither  of  which  he  attempted 
U  do.  ^ 

While  the  theory  of  counsel  on  behalf  of  defendant  in  error 
is  that  the  liability,  if  any,  of  Queenie  Place  arose  from  her  neg- 
ligence in  failing  to  personally  exercise  the  claimed  requisite 
care  to  avoid  the  injury  to  plaintiff  below,  and  while  that  con- 
tention is  not  without  support,  the  province  of  the  court  in  re- 
viewing the  case  is,  of  course,  not  limited  to  such  consideration. 

All  reasonable  presumptions  in  favor  of  the  judgment's  valid- 
ity must  be  indulged,  and  if  upon  any  proper  view  the  record 
is  in  such  state  as  to  sustain  the  verdict  and  judgment,  the  latter 
must  be  affirmed. 

Under  all  the  circumstances.  Miss  Place  and  Mr.  Sweney  could, 
by  the  jury  have  been  found  to  have  been  engaged  in  a  joint 
enterprise,  in  which  status  each  would  be  answerable  for  the 
tortious  acts  of  the  other.  Sherman  &  Redfield's  Law  of  Negli- 
gence, Sixth  Edition,  page  317;  57  L.  R.  A.  (N.  S.),  436-439, 
and  cases  cited  in  note. 

Another  view  of  the  transaction  is  worthy  of  consideration, 
namely,  that  the  jury  may  have  concluded  that  Mr.  Sweney  was 
the  agent  of  Miss  Place  at  the  time  of  the  injury.  And  it  can 
not  be  said  that  such  conclusion  is  entirely  without  warrant.  As- 
suming Miss  Place  to  have  been  in  rightful  possession  of  the  car, 
Mr.  Sweney  was  either  her  agent  in  its  operation  or  voluntarily 
assumed  with  her  the  management  of  the  car,  or  wholly  super- 
seded her  in  its  operation.  If  the  latter,  then  the  contention  of 
the  plaintiff  that  she  was  personally  negligent  when  she  saw  the 
position  of  peril  of  plaintiff  below,  which  his  evidence  tended- 
to  show  she  saw  or  could  have  seen,  and  failed  to  exercise  due 
care,  would  be  correct. 

The  consistent  view,  inasmuch  as  the  jury  found  in  favor  of 
Mr.  Sweney,  is  that  they  regarded  him  as  the  agent  of  Miss 
Place  at  the  time  plaintiff  received  his  injuries. 

Counsel  for  plaintiff  in  error  argue  that,  upon  that  theory,  the 
judgment  should  be  reversed  because  Mr.  Sweney  was  not  a 
proper  party.  * 
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So  far  as  that  contention  affects  plaintiff  below  it  is  a  suffi- 
cient answer,  that  she  can  not  in  the  first  instance  raise  it  in 
the  reviewing  court.  The  proper  practice  is  that  employed 
in  the  case  of  76  Ohio  State,  509. 

Numerous  reasons  are  urged  for  reversal  of  the  judgment. 
All  have  been  examined,  and  none  found  of  such  character  as 
to  afford  that  relief  to  plaintiff  in  error. 

The  charge  is  not  wholly  free  from  inaccuracies.  Much  might 
have  been  omitted,  and  the  jury  left  adequately  informed  of 
the  issues  and  their  duty  in  respect  to  them.  But  the  charge 
does  sufficiently  set  forth  the  various  material  questions  for  the 
jury's  determination,  and  does  also  adequately  inform  them  of 
the  rights  and  liabilities  of  the  parties  to  the  suit,  and  does  fully 
acquaint  them  respecting  their  province.  Possessing  these  at- 
tributes, and  containiilg  nothing  prejudicially  erroneous,  the 
charge  can  not  be  deemed  an  improper  one. 

If  the  duty  rested  on  this  court  to  determine  the  facts,  it  might 
not  have  done  so  as  did  the  jury.  But  the  court's  duty  is  to 
review  and  to  reverse  only  where  there  is  error  substantially 
affecting  a  right  of  the  complaining  party.  The  record  is  not  in 
that  condition,  and  consequently  the  judgment  must  be  affirmed. 


AS  TO  WHETHER  A  WULL  WAS  SIGNED  AT  THE  END. 

Court  of  Appeals  for  Madison  County. 

Alice  C.  Chandler  et  al  v.  Minnie  Dockman  et  al. 

Decided,  Decemiber  5,  1917. 

Wills — Pages  so  Put  Together  as  to  Place  the  Sheet  Containing  the 
Testimonium  Clause  on  Top— Orderly  Construction  Shown  by  Shift- 
ing the  Sheets  and  Instrument  Held  Valid, 

Where  a  will,  written  on  two  sheets  of  paper,  Is  so  pinned  together  as 
•to  put  the  sheet  containing  the  testimonium  clause  on  top  and  the 
sheet  manifestly  intended  as  the  first  page  on  the  bottom,  but  by 
reading  the  last  page  first  and  the  first  page  last  continuity  and 


298  OHIO  CX)UBTS  OP  APPEALS. 

Chandler  et  al  v.  Dockman  et  al.  [28  O.CJL 

an  orderly  construction  of  the  instrument  is  shown,  it  should  be 
treated  as  signed  at  the  end  as  required  by  law,  and  not  as  in- 
valid because  of  the  evident  mistake  in  fastening  the  sheets  to- 
gether. 

Murray  &  "Emery,  for  plaintiffs  in  error. 

C  jB.  Hornbeck  and  Huggins,  PretzTnan  &  Davies,  contra. 

KUNKLE,  J. 

This  is  a  proceeding  to  contest  the  will  of  Harriett  Stouffer, 
deceased.  The  will  consists  of  two  typewritten  sheets  of  paper, 
which  were  fastened  together  by  brads  or  paper  fasteners. 

This  instrument  was  presented  to  the  Probate  Court  of  Madi- 
son County,  and  an  application  was  made  to  probate  the  same  as 
the  valid  last  will  and  testament  of  Harriett  Stouffer.  The  pro- 
bate court  refused  to  probate  the  same.  An  appeal  from  the 
judgment  of  the  probate  court  was  taken  to  the  court  of  com- 
mon pleas  and  that  court  admitted  the  will  to  probate  as  being 
the  valid  last  will  and  testament  of  the  said  Harriett  Stouffer. 

Plaintiffs  in  error  then  filed  a  petition  in  the  Common  Pleas 
Court  of  Madison  County  to  contest  the  said  will.  The  case 
was  submitted  to  the  court  upon  the  pleadings  and  an  agreed 
statement  of  facts.  Upon  the  undisputed  facts,  the  trial  court 
instructed  the  jury  to  return  a  verdict  finding  that  the  said  in- 
strument was  the  valid  last  will  and  testament  of  said  deceased. 
From  such  judgment,  error  is  prosecuted  to  this  court. 

In  brief,  it  is  contended  that  the  instrument  in  question  is 
not  the  valid  last  will  and  testament  of  said  deceased  because 
the  same  is  not  signed  at  the  end  thereof,  as  required  by  Section 
10505,  General  Code. 

This  contention  is  based  upon  the  fact  that  the  signature  of 
the  testator  and  of  the  attesting  witnesses  is  upon  the  first  or 
upper  page  as  the  sheets  are  fastened  together. 

The  following  is  a  copy  of  said  will  as  it  appears  in  the  record, 
marked  Exhibit  No.  1,  namely: 

(Top  Page.) 

'*Pift,  I  hereby  appoint  my  husband,  Abram  J.  Stauffer  and 
J.  B.  Woods  of  Plain  City,  Madison  County,  Ohio,  as  Sole  Exec- 
utors of  this,  my  last  Will  and  testament. 
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<t 


In  Witness  whereof,  I  hereunto  set  my  hand  at  Plain  City, 
County  of  Madison,  this  12th  day  of  June  1914. 

**Habribtt  Stouppeb. 
"Signed  and  Sealed  by  said  Harriett  Stauflfer,  who  at  the 
same  time  published  and  declared  the  same,  as  and  for  her  last 
will  and  Testament,  in  the  presence  of  us,  who,  in  her  presence, 
and  in  the  presence  of  each  other,  and  at  her  request,  have  hereto 
Subscribed  our  names  as  witnesses. 

''John  H.  Shultz. 
'*j0s.  nunamakeb." 

(Bottom  Page.) 

**The  last  will  and  testament  of  Harriet  Stouflfert 

"In  the  Name  of  the  benevelant  Father  of  all. 

"I,  Harriet  Stouffer  of  the  village  of  Plain  City,  County  of 
Mladison,  in  the  State  of  Ohio,  being  in  good  health  of  body,  and 
of  sound  and  Disposing  mind  and  memory,  and  being  desirous 
of  settling  my  wordly  Affairs  while  i  have  strenght  and  capacity 
so  to  do,  do  make,  publish,  and  declare  this  my  last  will  and  testa- 
ment. 

"First.  I  give  and  bequeth  to  my  beloved  husband,  Abram 
J.  Stouffer,  all  my  real  Estate  and  personal  Property  that  i  may 
possess  at  my  dead  in  fee  Simple,  and  at  his  head  if  there  is  any 
left  to  be  distrubed  as  follows  to-wit,  to  my  sister  Marry  Bow- 
ers, the  sum  of  One  Dollar,  to  my  Neisses  EflSe  Converce,  Allice 
Chandler,  Roby  Beach  and  Charles  Guy  the  Sum  of  one  dollar 
each. 

"To  Minnie  Dockman  and  Ettie  Dockman  two  hundred  Dol- 
lars each. 

"To  the  Presbyter ean  Church  of  Plain  City,  Two  Hundred 
Dollars. 

"Second.  It  is  my  wish  that  wen  the  above  bequeths  are  paid 
that  my  Executors  herein  after  named  shall  see  that  John  Guy 
my  Brother  if  in  need  shall  hold  in  trust  for  him  whatever  they 
may  deem  sufficient  for  his  wants  before  any  distribution  is  made 
of  the  remainder  of  my  estate  that  may  be  left  at  the  death  of 
my  Husband  Abram  J  Stauffer, 

"Third.  Whatever  property  both  personal  or  real  that  may 
be  left  after  Clouse  first  and  Second  in  this  will  has  been  com- 
plied with  shall  be  devided  as  follows,  to-wit,  to  Ellen  Shank 
the  one  Eight  of  the  estate  Left,  to  Marry  Ann  McKinneys  Chil- 
dren, one  Eight,  Thurman  Guy  one  third  and  to  Rhoda  Fraham 
and  her  Heirs  Two  Thirds? 

"Fourth.  If  any  of  the  witnin  named  Parties  herein  should 
become  dissatisfied  with  the  distribution  made  by  me  or  attempt 
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by  law  or  otherwise  to  set  this  will  aside,  they  shall  forfeit  all 
rights  to  share  there  under  and  their  interest  whatever  it  may 
be  shall  revert  to  the  other  Heirs  herein  mentioned." 

It  clearly  appears  from  an  inspection  of  the  original  will  that 
the  lower  or  second  sheet  as  fastened  together  was  ii^tended  to  be 
the  first  part  of  the  will  and  that  the  first  or  upper  sheet  as 
fastened  together  was  intended  to  be  the  concluding  portion  of 
the  will. 

The  lower  or  second  sheet  of  the  will  begins  as  follows : 

''The  last  will  and  testament  of  Harriet  Stoufifer? 
"In  the  Name  of  the  benevelant  Father  of  all. 


<( 


I,  Harriet  Stouffer  of  the  village  of  Plain  City,"  etc. 


This  instrument  then  proceeds  with  regular  continuity  down 
to  the  bottom  of  said  page  and  ends  with  paragraph  No.  4,  and 
commences  at  the  top  of  the  first  or  upper  page  with  paragraph 
No.  5  and  proceeds  with  regular  continuity  down  to  the  testi- 
monium clause  thereof,  which  was  clearly  intended  to  be  the  end 
of  the  will. 

The  signature  of  the  testator  immediately  follows  such  testi- 
monium clause. 

The  attestation  clause  appears  to  the  left  of  the  testator's 
signature  upon  said  sheet  and  is  immediately  followed  by  the 
signatures  of  the  subscribing  witnesses. 

A  careful  examination  of  the  will  convinces  us  that  the  end  of 
the  will,  within  the  meaning  of  Section  10505  of  the  General 
Code,  is  the  blank  line  evidently  intended  for  signature  immedi- 
ately following  the  testimonium  clause.  This  is  the  place  at 
which  the  will  in  question  is  signed. 

We  think  this  holding  is  not  inconsistent,  but  in  harmony 
with  the  rule  announced  by  our  Supreme  Court  in  71  0.  S.,  395 ; 
77  0.  S.,  104,  and  80  0.  S.,  691, 

In  the  case  of  Irwin  v.  Jacques,  71  0.  S.,  p.  395,  Judge  Price, 
in  announcing  the  decision,  says: 

''There  should  be  some  continuity  in  the  expression  of  the 
testator's  wishes,  and  if  a  part  of  the  will  is  aside  from  the  con- 
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tinuity  of  the  language,  such  as  the  marginal  matter  in  this 
ease,  there  should  be  some  word  or  character  used  as  reference 
to  the  place  it  should  occupy  in  relation  to  the  other  provisions, 
80  that  the  end  of  the  will  may  be  ascertained." 

r 

Under  the  rule  of  continuity  of  expression  so  announced,  we 
think  the  beginning  and  end  of  this  will  can  be  definitely  fixed 
by  an  examination  of  the  context. 

In  the  Sears  case,  77  0.  S.,  104,  the  court  in  substance  held : 
That  the  end  of  the  will  was  the  blank  line  for  signature  imme- 
diately following  the  testimonium  clause,  and  the  will  in  that 
case  was  held  invalid  because  the  testator  did  not  sign  at  such 
place,  but  wrote  her  name  as  a  part  of  the  testative  clause  im- 
mediately following. 

In  the  Mader  case,  80  0.  S.,  699,  the  will  was  held  valid,  where 
the  testator  signed  upon  the  blank  line  immediately  following 
the  testimonium  clause,  notwithstanding  the  fact  that  there  was 
a  considerable  blank  space  between  the  testimonium  clause  and 
the  dispositive  part  of  the  will. 

In  this  case,  Judge  Crew,  among  other  things,  employs  the 
following  language: 

**  While  the  leaving  of  a  blank  spacesuch  as  found  in  this  will 
was  imprudent  in  that  it  afforded  an  opportunity  for  fraudu- 
lent practice,  nevertheless,  the  leaving  of  such  blank  is  not  of  it- 
self suflBcient  to  invalidate  the  will.  By  usage  and  custom,  in 
every  orderly  constructed  will,  the  testimonium  clause  is  uni- 
versally recognized  and  adopted  as  the  formal  conclusion  and 
end  of  such  will,  unless  from  the  instrument  itself  a  contrary 
intent  appears."    •    •    • 

In  the  case  of  Stinson's  estate,  228  Pennsylvania,  p.  475,  the 
court,  commencing  at  the  bottom  of  page  477,  states : 

**His  written  declaration  is  his  animus  iestandi;  when  it  is 
fully  expressed  his  will  is  finished  and  the  end  of  it  reached. 
It  is  there  that  his  signature  must  appear  as  evidence  that  it  is 
his  will.  "What  he  regards  as  the  end  of  his  will  and  that  must 
manifestly  be  regarded  as  the  end  of  it  from  an  inspection  and 
reading  of  the  writing  is  the  end  of  it  under  the  statute,  which 
contains  nothing  about  the  spacial  or  physical  end  of  it." 
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From  a  careful  consideration  of  the  authorities  pertinent  to 
this  issue  and  of  the  instrument  in  question,  we  have  reached  the 
conclusion  that  the  instrument  under  consideration  was  signed 
by  the  testatrix  at  the  end  thereof,  and  that  the  trial  court  upon 
the  undisputed  facts  correctly  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  validity  of  the  will. 

Finding  no  prejudicial  error  in  the  record,  the  judgment  of 
the  lower  court  will  be  afSrmed. 

Allread,  J.,  and  Fbrneding,  J.,  concur. 


AUTHORITY  OP  JUSTICE  Or  THE  PEACE  TO  GRANT 

A  NEW  TRIAL. 

Court  of  Appeals  for  Lucas  County. 

Adolph  Brand  v.  Michael  Murray  et  al. 

Decided,  June  7,  1916. 

Justice  of  the  Peace — Exemptions  to  the  Overruling  of  a  Motion  for  a 
NetD  Trial  Not  Based  on  Statutory  Grounds. 

The  authority  of  a  justice  of  the  peace  to  grant  a  new  trial  is  not 
limited  to  the  grounds  named  in  Section  10352,  General  Code,  but 
since  the  amendment  in  1902  of  Section  6565,  Revised  Statutes,  as 
now  contained  in  Section  10361,  General  Code,  a  justice  of  the  peace 
may  also  grant  a  new  trial  on  the  grounds  named  in  that  section. 

C.  8,  Curtis,  for  plaintiff  in  error. 

Lawton  &  Saalfield  and  J,  L  O'Connor,  contra. 

% 

m 

Chittenden,  J. 

Application  for  rehearing  of  motion  to  strike  bill  of  exceptions 
from  the  files. 

This  cause  is  being  considered  on  an  application  for  rehearing 
of  a  motion  to  strike  from  the  files  the  bill  of  exceptions  for  the 
reason  that  the  same  was  not  signed  within  the  time  required 
by  statute.    The  cause  was  tried  before  a  justice  of  the  peace 
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who  rendered  a  decision  and  entered  judgment  on  the  7th  day  of 
December,  1915.  On  the  10th  day  of  December,  1915,  a  mo- 
tion for  a  new  trial  was  filed.  The  hearing  on  this  mulion  was 
adjourned  from  time  to  time,  and  the  motion  was  heard  on  De- 
cember 20,  1915,  and  was  overruled,  exceptions  noted  and  ten 
days  allowed  for  the  filing  of  a  bill  of  exceptions.  The  bill  of 
exceptions  was  signed  and  filed  on  December  29,  1915.  The  mo- 
tion for  a  new  trial  was  based  upon  several  grounds,  among 
others,  that  the  judgment  rendered  is  contrary  to  law,  that  it  is 
not  sustained  'by  sufficient  evidence,  and  because  of  error  in 
the  admission  of  evidence. 

It  is  contended  by  defendants  in  error  that  the  exceptions 
should  have  been  prepared,  allowed  and  signed  within  ten  days 
from  the  entering  of  the  judgment,  and  that  the  motion  for  a 
new  trial  filed  by  the  defendant  below,  not  being  based  upon 
statutory  grounds,  can  not  operate  to  extend  the  time  for  the 
signing  of  such  bill  of  exceptions.  It  is  contended  that  the  au- 
thority of  a  justice  of  the  peace  to  grant  a  new  trial  is  limited 
by  the  terms  of  Section  10352,  Qeneral  Code,  which,  in  sub- 
stance, provides  that  a  new  trial  may  be  granted  when  the 
justice  is  satisfied  that  the  verdict  was  obtained  by  fraud,  parti- 
ality or  undue  means,  and  that  the  causes  mentioned  are  the  only 
grounds  for  a  new  trial,  and  apply  only  when  the  case  is  tried 
by  a  jury. 

Reliance  is  had  upon  the  case  of  Thompson  v.  Ackerman,  21 
C.  C,  740,  and  that  decision  does  sustain  the  proposition  con- 
tended for  by  defendants  in  error.  That  decision  was  rendered 
in  1901  when  there  were  no  grounds  for  a  new  trial  except  those 
contained  in  Section  6560,  Revised  Statutes,  now  Section  10352, 
General  Code.  At  the  time  of  that  decision  Section  6565,  Re- 
vised Statutes,  now  Sections  10360, 10361, 10362  and  10363,  Gh,n- 
eral  Code,  was  in  the  form  found  in  93  0.  L.,  104.  Section 
6565,  Revised  Statutes  as  there  enacted,  referred  to  no  grounds 
for  a  new  trial  in  addition  or  supplemental  to  Section  6560, 
Revised  Statutes,  and  the  same  situation  is  true  in  relation  to 
the  decision  of  the  Supreme  Court  in  the  State  v.  Langensiroer, 
67  O.  S.,  7,  the  facts  in  the  latter  case  bringing  it  under  the  act 
found  in  93  0.  L.,  104. 
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In  1902  Section  6565,  Revised  Statutes,  was  amended,  and  by 
the  terms  of  the  Amendment  additional  grounds  for  a  new  trial 
were  incorporated  therein,  as  found  in  Section  10361,  General 
Code,  its  provisions  now  'being  that  if  the  ^'exception  is  to  the 
decision  of  the  court,  on  a  motion  to  direct  a  non-suit  or  to  arrest 
the  testimony  from  the  jury,  or  for  a  new  trial  because  the 
verdict,  or  if  the  jury  is  waived,  the  finding  of  the  court  is 
against  the  law  and  the  evidence,  or  on  the  admission  or  re- 
jection of  evidence,  the  party  excepting  must  reduce  his  ex- 
ceptions to  writing"  and  present  them  to  the  trial  justice  within 
the  time  limited  by  the  same  section  (now  Section  10360,  Gen- 
eral Code),  which  is  within  **ten  days  from  the  date  of  over- 
ruling the  motion  for  a  new  trial,"  if  such  motion  be  made,  etc. 
It  will  be  seen  that  a  radical  change  in  the  terms  of  Section  6565, 
R.  S.,  was  made  by  this  amendment,  and  that  the  decisions  cited 
by  defendants  in  error  were  rendered  with  reference  to  the  law 
as  it  stood  before  the  amendment.  The  wording  of  the  section 
as  now  found  in  the  General  Code  is,  we  think,  plain  and  un- 
ambiguous, and  we  hold  that  the  bill  of  exceptions  was  filed 
within  the  time  provided  by  statute. 

The  application  for  rehearing  will  be  denied. 

Richards,  J.,  and  Kinkade,  J.,  concur. 
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UDGAL  EFFECT  OF  LANGUAGE  USED  IN  A  DEED  NAMING  THE 

USE  TO  BE  MADE  OF  THE  PROPERTY. 

Court  of  Appeals  for  Wayne  County. 

John  Fawcbtt  Labwill  et  al  v.  John  P.  Farrelly. 

Decided,  March  22,  1918. 


Deeds — Declaration  as  to  Purpose  of  the  Grant  Without  Effect,  Unless-- 
Presumption  that  the  Whole  Title  Passed — Conditions  Lessening 
the  Estate  Conveyed  Must  he  Strictly  Construed. 

The  use  in  a  deed  of  general  warranty  of  the  words,  "for  the  use  and 
sole  benefit  of  the  Catholic  church  and  such  other  erections  as  may 
be  needed  for  the  use  of  the  said  Catholic  church/'  does  not  consti- 
tute a  condition  subsequent  or  engraft  a  limitation  upon  the  title, 
but  at  most  is  a  mere  suggestion  or  unen forcible  request  or  desire. 

L.  R.  Critchfieldj  Sr.,  and  A.  D.  Metz,  for  plaintiffs  in  error. 
John  McSweeny  and  M.  P.  Mooney,  contra. 

HoucK,  J. 

Proceedings  in  error. 

The  error  complained  of  in  this  case  is  in  quieting  the  title 
to  certain  real  estate  located  in  the  city  of  Wooster,  Ohio,  claimed 
to  be  owned  in  fee  simple  by  the  defendant  in  error  here,  who  -was 
the  plaintiff  below. 

The  trial  judge  in  the  common  pleas  court  granted  to  the  said 
Farrelly  all  the  relief  prayed  for  in  his  petition,  thereby  holding 
that  John  Fawcett  Larwill  and  the  other  defendants  below,  the 
plaintiffs  in  error  here,  had  no  interest  either  legal  or  equitable 
in  and  to  the  real  estate  in  question. 

The  contention  in  this  lawsuit  is  as  to  the  legal  effect  of  the 
following  words,  "for  the  use  and  sole  purpose  of  the  Catholic 
church  and  such  other  erections  as  may  be  needed  for  the  use 
of  said  Catholic  church." 

This  language  appears  in  the  granting  clause  of  a  deed  made 
on  the  27th  day  of  May,  1857,  by  Joseph  H.  Larwill  and  his  wife, 
Nancy  Q.,  to  the  Reverend  Amadeiis  Bappe  and  others.    Tbeee 


306  OHIO  COURTS  OP  APPEALS. 


Larwlll  et  al  v.  Farrelly.  [28  O.C.A. 

grantees  and  all  subsequent  grantees  by  a  series  of  deeds  con- 
veyed all  their  interest  in  and  to  said  lands  described  in  the  said 
Larwill  deed  to  the  said  John  P.  Parrelly,  who  is  now  in  posses- 
sion of  same,  claiming  to  be  the  owner  thereof  in  fee  simple. 
The  granting  clause  in  the  Larwill-Rappe  deed  reads: 

**That  the  said  Joseph  H.  Larwill  and  Nancy  Q.  Larwill,  his 
wife,  for  and  in  consideration  of  the  just  sum  of  $1,100  in  hand 
paid,  the  receipt  whereof  we  do  hereby  acknowledge,  have  given, 
granted,  bargained,  sold,  released  and  conveyed,  and  do  by  these 
presents  give,  grant,  bargain,  sell,  release,  convey  and  confirm 
unto  the  said  Reverend  Amadeus  Rappe,  Frederick  Buchholtz  and 
Michael  Carroll,  and  their  heirs  and  assigns  forever,  for  the  use 
and  sole  purpose  of  the  Catholic  church  and  such  other  erections 
as  may  be  needed  for  the  use  of  said  Catholic  church,  a  certain 
tract  or  parcel  of  land  situate  in  said  Wayne  county,  and  de- 
scribed as  follows:"    (Here  the  premises  are  described.) 

The  habendum  clause  reads : 

**To  have  and  to  hold  the  said  described  premises  hereby  sold 
as  aforesaid,  or  meant  or  intended  so  to  be,  with  all  the  privileges 
and  appurtenances  thereunto  belonging  or  in  any  wise  pertaining 
unto  the  said  Amadeus  Rappe  and  Frederick  BucHioltz  and 
Michael  Carroll,  and  unto  their  heirs  and  assigns  forever,  for 
the  sole  use  and  benefit  of  said  Catholic  church  and  said  other 
erections  as  aforesaid,  and  the  said  Joseph  H.  Larwill  and  Nancy 
Q.  Larwill,  his  wife,  for  themselves  and  for  their  heirs,  execu- 
tors, and  administrators,  do  covenant,  promise  and  agree  to  and 
with  the  said  Reverend  Amadeus  Rappe  and  Frederick  Buchholtz 
and  Michael  Carroll,  their  heirs  and  assigns,  that  they,  the  said 
Joseph  H.  Larwill  and  Nancy  Q.  Larwill,  his  wife,  are  lawfully 
seized  of  the  premises  aforesaid,  and  that  the  said  premises  are 
free  and  clear  of  and  from  all  encumbrances  whatever,  and  fur- 
ther that  the  said  Joseph  H.  Larwill  and  Nancy  Q.  Larwill,  his 
wife,  will  well  and  truly  warrant  and  forever  defend  the  premises 
herein  and  hereby  granted  unto  the  said  Reverend  Amadeus 
Rappe  and  Frederick  Buchholtz  and  Michael  Carroll,  and  to 
their  heirs  and  assigns,  from  the  lawful  claims  and  demands  of 
all  and  every  person  whomsoever." 

r 

The  conceded  facts  are  that  the  property  described  in  said  deed 
ifi^  not  used  by. the  Catholic  church  for  church  purpo^ps,  .but  its 
use/for  samjB *has;.entirely. ceased...., That:  Joseph  H-.  Jiar^ill  gn^ 
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Nancy  Q.  Larwill,  his  wife,  have  departed  this  life,  and  that  the 
plaintiffs  in  error  are  their  only  surviving  heirs  at  law. 

The  proper  solution  of  one  question  will  determine  the  rights 
of  the  parties  to  this  controversy,  namely :  What  is  the  legal  ef- 
fect, as  used  in  said  deed,  of  the  language,  **for  the  use  and 
sole  purpose  of  the  Catholic  church  and  such  other  erections  as 
may  be  needed  for  the  use  of  said  Catholic  church,"  and,  does  it 
constitute  a  condition  subsequent? 

A  condition  will  not  be  raised  by  implication  from  a  mere 
declaration  contained  in  an  instrument  that  the  grant  is  made 
for  a  particular  or  certain  purpose,  unless  it  is  coupled  with  words 
clearly  showing  upon  their  face  such  a  condition. 

In  a  warranty  deed,  such  as  the  one  now  before  us  for  construc- 
tion, which  contains  the  usual  words  of  warranty  and  alienation 
of  title  of  grantors,  the  law  presumes  that  all  of  the  grantor's 
title  and  interest  in  the  real  estate  described  in  said  instrument 
passes  to  the  grantee,  unless  by  some  plain  language  used  there- 
in the  contrary  is  shown. 

Conditions  which  in  any  way  have  a  tendency  to  destroy  or 
lessen  estates  are  not  favored  by  the  law,  and  thus  are  strictly 
construed,  and  all  doubts  are  resolved  against  restrictions. 

"While  it  is  true  that  no  precise  form  of  words  is  necessary 
or  essential  to  create  a  condition  subsequent,  nevertheless  it  must 
be  created  if  in  a  deed  by  such  terms  as  to  leave  no  doubt  of  the 
intentions  of  the  grantor  so  to  do. 

The  language  used  by  the  grantors  in  the  deed  in  the  case  at 
bar  is  clear,  plain  and  unambiguous,  and  there  is  no  doubt  about 
its  meaning,  but  as  we  interpret  and  construe  it,  falls  far  short 
of  being  sufficient  to  create  a  condition  subsequent. 

So  far  as  creating  limitations  upon  the  title  conveyed,  it  cer- 
tainly does  not.  In  legal  effect  it  has  no  force,  and  the  most  that 
can  be  claimed  for  it  is  that  it  might  be  construed  as  a  mere 
wish  or  desire  on  the  part  of  the  grantors  to  have  the  property 
used  for  the  purposes  indicated  by  the  language;  but  in  effect 
it  is  a  mere  suggestion,  an  urienforcible  request  or  desire. 

An  examination  of  the  deed  nowhere  discloses  any  language 
that  could  be  construed  as  intended  to  create  any  limitation  upon 
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the  fee  simple  title  in  the  grantees,  their  heirs  and  assigns,  and 
we  find  no  reservations  or  limitations  contained  in  said  deed. 

It  is  generally  known  that  when  an  estate  granted  is  intended 
to  be  terminated  or  forfeited  that  certain  terms  are  used  in  the 
granting  clause,  or  somewhere  in  the  deed,  declaring  that  the 
estate  conveyed  is  to  be  forfeited  *'in  the  event  that"  certain 
conditions  are  not  complied  with.  But  in  the  deed  now  before  us 
there  is  an  utter  absence  of  any  such  provisions. 

Courts,  in  construing  deeds  and  like  written  instruments,  must 
be  guided  by  the  intention  of  the  parties  to  them,  and  this  must 
be  determined  by  the  language  used  in  the  instrument,  the 
question  being  not  what  the  parties  meant  to  say,  but  the  mean- 
ing of  what  they  did  say,  as  courts  can  not  put  words  into  an 
instrument  which  the  parties  themselves  failed  to  do. 

The  deed  in  this  case  is  regular  upon  its  face.  It  conveys  cer- 
tain lands,  for  a  valuable  consideration,  to  the  grantees,  their 
heirs  and  assigns  forever,  and  warrants  the  title  to  same  against 
the  claims  of  all  others.  It  contains  no  words  of  forfeiture  or 
limitation,  nor  is  there  any  provision  for  re-entry.  Thus  it  fol- 
lows that  the  mere  fact  that  the  present  owner  of  the  lands  has 
ceased  to  use  same  * '  for  the  use  and  sole  purpose  of  the  Catholic 
church,"  etc.,  would  not  in  law  vest  the  plaintiffs  in  error  with 
the  title  to  said  real  estate. 

It  follows  from  what  we  have  already  said  that  the  judgment 
below  is  right.  We  have  examined  all  of  the  alleged  errors,  as 
claimed  by  plaintiffs  in  error,  and  we  find  none  of  them  of  that 
substantial  nature  as  would  warrant  a  reversal  of  the  judgment 
below. 

'     The  judgment  of  the  common  pleas  court  is  affirmed  and  the 
case  is  remanded  to  that  court  for  execution. 

Powell,  J.,  and  Shields,  J.,  concur. 
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STATUS  OP  UNSORN  CHILD  NOT  AFFECTED  BY  DIVORCE 

or  ITS  PARENTS. 

Court  of  Appeals  for  Greene  County. 

Beamy  A.  Wilson  v.  Db  Etta  Wilson  et  al. 

Decided,  November,  1917. 

Descent — Not  Bwtardized  Therehy—fiut  Becomes  an  Heir  to  His 
Father's  Estate— May  Sue  to  Contest  His  Father's  Will— Plea  in 
Abatement  in  a  Will  Contest, 

1.  The  legitimacy  of  a  child  is  not  affected  by  the  fact  that  it  was  begot- 

ten before  the  marriage  and  born  after  the  divorce  of  it3  parents, 
and  such  a  child  is,  therefore,  an  heir-at-law  of  its  father  and  as 
such  has  an  interest  in  the  contest  of  his  father's  will. 

2.  Notwithstanding  all  the  defendants  have  answered  to  the  merits 

in  an  action  to  contest  a  will,  a  motion  in  the  nature  of  a  plea 
in  abatement,  denying  the  heirship  of  plaintiff  and  his  interest  in 
the  subject-matter  of  the  suit,  is  properly  determinable  before 
the  issue  as  to  the  validity  of  the  will  is  submitted. 

Marcus  Shoup  and  W.  L.  Miller,  for  plaintiflf  in  error. 
M.  J.  Hartley  and  C.  L.  Darlington^  contra. 

KUNKLB^  J. 

Plaintiflf  in  error  (plaintiflf  in  the  lower  court)  brings  an  action 
to  contest  the  will  of  William  M.  Wilson. 

Plaintiflf  in  error  claims  that  he  is  the  only  child  and  heir  at 
law  of  said  William  M.  Wilson. 

The  legatees,  devisees  and  the  executor  named  in  the  said 
will  are  made  parties  defendant  in  this  case. 

Defendants  below  filed  an  answer  consisting  of  a  geneiud  de- 
nial of  all  the  facts  contained  in  the  petition  except  as  to  the 
death  of  William  M.  Wilson ;  the  fact  that  he  left  surviving  him 
his  wife,  De  Etta  Wilson ;  that  his  will  has  been  duly  proved  as 
such ;  that  the  said  De  Etta  Wilson  is  his  executrix  and  that  the 
persons  named  in  the  petition  are  devisees  and  legatees  there- 
under. 11     : 
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Subsequent  to  the  filing  of  said  answer,  two  of  the  defend- 
ants, namely,  Nellie  VanHorn  Moorehead  and  Mary  VanHom 
Smith  Dare,  filed  a  plea  in  abatement  in  which  they  deny  that 
plaintiff  in  error  is  a  child  or  heir  at  law  of  William  M.  Wilson, 
deceased,  and  further  state  that  the  plaintiff  in  error  is  not  re- 
lated to  said  William  M.  Wilson,  and  has  no  interest  whatever 
in  the  subject-mAtter  of  the  suit. 

Thereupon  the  case  came  on  for  hearing  upon  the  said  plea* 
in  abatement,  and  was  submitted  to  the  court  upon  such  plea 
and  the  evidence. 

The  trial  court  found  that  the  plaintiff  in  error  was  not  an 
heir  at  law  of  William  IVL  Wilson,  deceased,  and  had  no  interest 
in  his  estate  and  had  no  right  to  maintain  this  action. 

The  plea  in  abatement  was  therefore  sustained  and  the  petition 
dismissed. 

From  such  judgment,  plaintiff  in  error  prosecutes  error  to 
this  court. 

We  have  carefully  read  the  record  in  this  case  and  consid- 
ered the  various  authorities  cited  in  the  briefs  of  counsel.  We 
shall  not,  however,  attempt  to  discuss  either  the  evidence  oi  the 
authorities  in  detail,  but  will  merely  announce  the  conclusion 
at  which  we  have  arrived  after  a  careful  examination  of  the 
record  and  authorities  cited. 

In  brief,  however,  it  appears  from  the  record  that  the  said 
William  M.  Wilson  was  married  to  Ida  J.  Dawes  on  January  10, 
1876,  at  Logansport,  Indiana ;  that  at  the  time  of  said  marriage, 
the  said  Ida  J.  Dawes  was  pregnant  and  that  a  child  was  born 
to  her  June  23,  1876,  at  Cincinnati,  Ohio. 

The  testimony  tends  to  show  that  shortly  prior  to  the  mar- 
riage of  the  said  William  M.  Wilson  and  Ida  J.  Dawes  the  said 
Wilson  attempted  to  induce  Ida  J.  Dawes  to  go  to  Dayton,  Ohio, 
for  the  purpose  of  having  an  abortion  committed,  and  that  her 
refusal  to  do  so  angered  the  said  Wilson ;  that  he  did  induce  her, 
however,  to  go  to  Cincinnati  for  the  same  purpose ;  that  she  went 
to  the  hospital  of  Dr.  Reamy  at  Cincinnati,  where  the  said  Wil- 
son had  arranged  for  her  treatment.  The  record  discloses  that 
in  the  meantime  the  family  of  Ida  J.  Dawes  became  alarmed  and 
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sought  out  the  aaid  William  M.  Wilson  and  demanded  that  he 
disclose  the  whereabouts  of  the  said  Ida  J.  Dawes. 

It  appears  that  as  a  result  of  these  efforts,  Ida  J.  Dawes 
was  brought  back  to  Logansport,  Indiana,  the  home  of  herself  and 
also  of  the  said  Wilson. 

A  family  conference  was  held  with  the  said  Wilson,  which 
resulted  in  his  agreeing  to  marry  the  said  Ida  J.  Dawes.  The 
mother  of  Ida  J.  Dawes  insisted  upon  the  marriage  for  the  pur- 
pose of  giving  the  expected  child  a  name.  The  following  appears 
on  page  5  of  the  record,  namely : 

'*He  (meaning  the  said  Wilson)  said  he  would  marry  her 
but  he  would  not  live  with  her.  He  wasn't  going  to  be  dis- 
graced and  would  not  have  this  thing  niade  public  but  he  would 
marry  her.  And  my  mother  said  she  simply  asked  for  a  name 
for  the  child.  He  was  willing  and  brought  his  license  and  the 
minister — an  Episcopal  minister. 


>> 


The  marriage  ceremony  was  performed  at  the  home  of  Ida 
J.  Dawes  in  the  presence  of  members  of  her  family  and  John  C. 
Nelson,  a  friend  of  the  said  Wilson,  the  said  Nelson,  who  testi- 
fies in  this  case,  being  invited  by  Mr.  Wilson  to  accompany  him. 

Immediately  after  the  marriage,  the  testator  left  his  said  wife 
and  did  not  subsequently  live  with  her. 

Shortly  after  the  marriage  of  the  said  parties  and  before  the 
birth  of  the  said  child,  the  said  parties  were  divorced  by  the 
Circuit  Court  of  Cass  County,  Indiana.  The  wife  secured  the  di- 
vorce and  also  an  allowance  for  alimony. 

In  her  complaint  for  divorce  she  asked  for  alimony  for  the 
support  of  herself  and  to  pay  the  expenses  of  her  expected  sick- 
ness and  also  asked  for  the  custody  of  her  unborn  child. 

The  court  found  the  facts  stated  in  the  complaint  to  be  true ; 
granted  the  divorce ;  awarded  her  alimony  and  also  the  custody 
of  the  unborn  child. 

Among  other  things,  it  is  urged  by  counsel  for  plaintiff  in 
error  that  the  trial  court  erred  in  hearing  and  considering  the 
special  plea  in  abatement  which  was  filed  by  two  of  the  defend- 
ants after  they  had  joined  with  the  other  defendants  in  filing  an 
answer  to  the  merits  of  the  case. 
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Counsel  for  plaintiff  in  error  concede  that  their  client's  right 
to  maintain  an  action  to  contest  the  will  may  be  properly  raised 
and  determined  on  a  motion  in  the  nature  of  a  plea  in  abate- 
ment but  they  insist  that  such  plea  was  waived  in  the  case  at  bar 
by  reason  of  the  fact  that  all  of  the  defendants  filed  an  answer  to 
the  merits  of  the  case. 

In  a  suit  to  contest  a  will,  the  statute  requires  that  an  issue 
be  made  up  and  tried  as  to  whether  the  paper  writing  in  question 
is  or  is  not  the  valid  last  will  and  testament  of  the  testator.  This, 
therefore,  is  the  only  issue  contemplated  in  the  final  submission 
of  the  case  to  the  jury. 

The  question  of  plaintiff's  interest  or  right  to  maintain  the 
suit  should  therefore  be  made  by  a  special  plea  and  should  be 
tried  and  determined  before  the  trial  upon  the  issue  as  to  the 
validity  of  the  will.  The  answer  which  was  filed  in  this  case  is 
in  substance  a  general  denial  and  is  therefore  not  inconsistent 
with  a  plea  in  abatement  for  the  reason  that  such  plea  also  denies 
the  allegations  of  the  petition  as  to  the  heirship  of  plaintiff  in 
error. 

If  the  plaintiff  in  error  is  not  an  heir  of  the  decedent,  then 
he  has  no  interest  in  the  subject-matter  and  can  not  maintain  this 
action. 

We  think  the  trial  court  properly  heard  the  case  upon  the 
plea  in  abatement. 

Upon  the  question  of  the  heirship  of  plaintiff  in  error,  after  a 
careful  consideration  of  the  record  and  especially  of  the  acts 
and  the  conduct  of  the  said  William  M.  Wilson,  we  are  of  opinion 
that  the  evidence  establishes  the  fact  that  the  said  William  M.- 
Wilson was  the  father  of  plaintiff  in  error  and  that  the  marriage 
in  question,  under  the  circumstances,  disclosed  by  the  record,  was 
an  acknowledgment  upon  the  part  of  William  M.  Wilson  of  the 
paternity  of  this  child. 

Upon  the  marriage  of  the  said  Wilson  and  Ida  J.  Dawes,  the 
unborn  child  became  legitimate  and  was  capable  of  inheriting 
from  the  father  under  the  common  law. 

In  the  case  of  Miller  v.  Anderson,  43  Ohio  St.,  473,  the  opinion 
of  Judge  Atherton  contains  a  general  discussion  of  the  common 
law  rule  in  respect  to  the  legitimacy  of  children. 
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We  think  this  discussion  applies  to  heirship  and  the  right  of 
inheritance,  although  the  issue  in  that  case  was  limited  to  pro- 
ceedings under  the  bastardy  statutes.. 

Among  the  authorities  discussed  by  Judge  Atherton  in  the 
decision  above  referred  to  is  the  case  reported  in  Tioga  Co.  v. 
South  Creek  (Tp.)  75  Pa.  St.,  453,  in  which  the  following  lan- 
guage is  used : 

''That  the  parents  should  be  permitted  to  bastardize  the  child 
is  a  proposition  which  shocks  our  sense  of  right  and  decency  and 
hence  the  rule  of  law  forbids  it." 

Further  mention  is  also  made  by  Judge  Atherton  of  the  fol- 
lowing rule,  viz: 

**This  doctrine  is  recognized  in  Parker  v.  Wat/,  15  N.  H.,  45; 
Davis  -v.. Houston,  2  Yeates  (Pa.),  289;  Page  v.  Denimon,  1 
Grants  Cases,  377 ;  S.  C,  29  Pa.  St.,  420,  in  which  case  the  court 
in  addition  hold  that :  '  Whether  the  child  is  begotten  in  or  out 
of  wedlock,  if  marriage  precedes  the  birth,  the  presumption  of 
paternity  is  the  same,  and  it  can  only  be  bastardized  by  proof 
of  non  access.'  " 

There  is  also  discussed  in  this  decision  the  case  of  State  y. 
Bomaine,  58  Iowa,  46,  48,  wherein  the  rule  is  announced  that: 

''If  a  woman  be  pregnant  at  the  time  of  the  marriage  and 
if  pregnancy  be  known  to  the  husband,  he  should  be  conclusively 
presumed  to  be  the  father." 

Reference  is  also  made  therein  to  the  case  of  Staie  v.  Herman, 
35  N.  C.  (13  Ired.),  502,  wherein  the  Supreme  Court  of  North 
Carolina  holds,  that : 

"A  child  born  in  wedlock,  though  bom  within  a  month  or  day 
after  marriage,  is  legitimate  by  presumption  of  law  and  where 
the  mother  was  visably  pregnant  at  the  marriage  it  is  a  presump- 
tion Juris  et  de  jure  that  the  child  was  the  offspring  of  the  hus- 
band.'' 

Without  further  citing  authorities,  we  think  the  rules  above 
announced  are  well  established. 
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Under  the  eommon  law,  the  child  was  considered  as  being  in 
legal  existence  and  capable  of  inheriting  as  a  legitimate  child 
from  the  date  of  the  marriage  between  the  natural  father  and 
mother,  irrespective  of  the  shortness  of  the  time  of  the  birth  of 
the  child  after  such  marriage. 

If  the  unborn  child  is  legitimatized  by  the  act  of  marriage, 
then  in  our  opinion  the  child  can  not  thereafter  be  bastardized 
nor  rendered  illegitimate  by  any  subsequent  act  of  either  of  its 
parents. 

It  is  in  effect  conceded  by  counsel  for  defendants  in  error 
that  if  the  decree  for  divorce  between  the  father  and  mother  of 
this  child  had  been  withheld  until  after  the  birth  of  the  said 
child,  that  the  child  would  then  be  legitimate  m  it  would  have 
been  born  during  actual  wedlock. 

Under  the  statutes  of  our  state,  as  well  as  at  common  law, 
we  are  of  opinion  that  a  decree  for  divorce  between  the  parties 
does  not  effect  the  status  of  children.  We  think  this  rule  would 
include  children  en  ventre  as  well  as  those  actually  bom. 

It  appears  from  the  record  that  the  decree  for  the  divorce  in 
question  does  not  undertake  to  bastardize  the  unborn  child,  but 
recognizes  it  as  a  feature  of  the  marriage  and  fixes  its  custody. 

The  law  favors  the  legitimacy  of  children  and  it  would  be  a 
harsh  rule  which  would  permit  a  decree  for  divorce  between  the 
parents  to  so  operate  as  to  bastardize  an  .unborn  child  which 
would  be  considered  legitimate  had  the  entry  of  divorce  been 
withheld  a  day,  a  week,  or  for  any  period  of  time  after  the  birth 
of  the  child. 

We  think  a  holding  to  the  effect  that  a  decree  for  divorce  can 
operate  to  change  the  status  of  an  unborn  child  is  contrary  to  the 
humane  policy  of  the  law. 

We  have  considered  this  case  as  one  arising  under  the  Ohio 
law  for  the  reason  that  the  law  of  Indiana,  to  which  reference  is 
made,  is  not  plead  nor  proven,  and  the  presumption  is  that  the 
law  of  the  forum  controls  the  rights  of  the  parties.  Erie  Ry.  v. 
Welsh,  89  Ohio  St.,  81;  Coffinberry  v.  Blakeslee,  22  C.C.(N.S.), 
34  (38  O.C.C.,  462) ;  Wettstein  v.  Bank,  20  C.C.(N.S.),  201, 204 
(38  O.C.C.,472,475.) 
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Upon  a  careful  consideration  of  the  entire  record  and  the 
authorities  cited,  we  are  forced  to  the  conclusion  that  the  judg- 
ment of  the  trial  court  is  contrary  to  the  evidence.  Such  judg- 
ment will  therefore  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Judgment  reversed. 

Allbead,  J.,  and  Ferneding,  J.,  concur. 


EXEMPTION  PROM  JURY  SERVICE. 

Court  of  Appeals  for  Franklin  County. 

State  op  Ohio,  on  the  Relation  op  James  0.  Cutler  and 

Simeon  Nash,  v.  John  B.  Miles,  as  Clebk  op  the 

Common  Pleas  Court  op  Franklin  County. 

Decided,  May  17,  1917. 

Constitutional  Law—Validity  of  Amended  Section  5211,  Relating  to 
Exemption  from  Military  Service. 

Section  5195  of  the  revised  and  recodified  military  laws  of  the  state 
(107  O.  L.,  387),  providing  that  contributing  members  of  the 
Ohio  National  Guard  shall  be  exempt  from  jury  service,  is  not 
open  to  the  objection  which  rendered  this  provision  invalid  as  It 
stood  in  its  original  form  (Section  5211,  G.  C),  nor  is  it  in  con- 
flict with  any  other  constitutional  provision  but  is  valid  and  en- 
forcible. 

Turney^  Olds  &  Sipe  and  Simeon  Nash,  for  plaintiff. 
Robert  P.  Duncan,  contra. 

By  the  Court  (Kunkle,  Allread  and  Ferneding,  J  J.,  con- 
curring) . 

This  case  is  submitted  to  this  court  upon  a  demurrer  to  the 
petition  of  the  plaintiffs. 

The  action  involves  the  constitutionality  of  the  provisions  of 
Section  5211,  General  Code,  providing  that  contributing  mem- 
bers to  the  Ohio  National  Guard  shall  be  exempt  from  service  as 
jurors. 
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We  have  carefully  considered  the  authorities  cited  in  the  very 
exhaustive  briefs  which  have  been  filed  by  counsel.  We  shall  not^ 
undertake  to  discuss  in  detail  these  authorities  so  cited,  but  will 
merely  announce  the  conclusion  at  which  we  have  arrived  after 
a  consideration  of  such  authorities.  We  shall  adopt  this  course 
for  the  reason  that  this  case  can,  and  doubtless  will,  be  taken 
to  the  Supreme  Court  where  it  can  be  authoritatively  reported. 

A  former  act  embodying  some  of  the  features  of  the  act  under 
consideration  was  before  our  Supreme  Court  in  the  caae  of  Ha- 
mann  v.  Heekin,  88  0.  S.,  p.  207,  wherein  such  former  act  was 
held  unconstitutional. 

We  have  carefully  examined  the  present  act  in  connection 
with  the  case  above  referred  to,  and  are  of  opinion  thiat  the  pres- 
ent act  does  not  come  within  any  of  the  objections  made  by  the 
Supreme  Court  to  the  former  act,  nor  do  we  think  it  conflicts  with 
any  provision  or  limitation  of  the  Constitution. 

We  appreciate  the  suggestion  of  counsel  for  defendant  as  to^ 
the  wisdom  of  the  exemptions  from  jury  duty  provided  in  this 
act,  but  that  is  a  question  for  consideration  by  the  Legislature 
rather  than  by  the  courts. 

Demurrer  overruled. 


D£TERMINATION  AS  TO  COMPARATIVE  NRCU4GEKCE. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  &  Columbus  Tractign  Co.  et  al  v. 

Murphy,  Administratob.* 

Decided,  February  12,  1914. 

Degree  of  Negligence  and  of  Freedom  from  Negligence — Presumption 
as  to  Freedom  of  Both  Parties  from  Negligence — Course  of  Em- 
ployment and  Scope  of  Duties — Employee  Electrocuted  by  Wires 
Near  Machine  at  which  He  Had  Been  Placed  for  Work. 

1.  When  the  evidence  establishes  the  negligence  of  an  employer,  and  the 
circumstances  of  the  death  of  an  employee  shows  negligence  on 
the  part  of  the  deceased,  the  question  of  the  degree  of  negligence 
of  each  becomes  one  for  the  jury  under  proper  instructions  from 
the  court 

^Motion  to  certify  record  in  this  case  overruled  by  the  Supreme  Court, 
May,  1914. 
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2.  Where  an  employee  reported  for  duty  at  the  usual  time,  was  at  the 

place  where  during  working  hours  his  work  for  the  day  was  to  be 
performed,  and  came  in  contact  with  the  wires  which  caused  his 
death  by  electrocution  within  less  than  ten  feet  of  the  machine 
upon  which  he  was  to  work  as  soon  as  the  foreman  finished 
his  breakfast,  it  can  not  be  said  as  a  matter  of  law  that  he  was  not 
acting  at  the  time  within  the  scope  of  his  employment.  The 
question  is  one  of  fact  to  be  submitted  to  the  Jury  under  proper 
instructions  from  the  court. 

3.  In  a  suit  by  an  administrator  of  a  deceased  employee  for  damages 

on  account  of  the  alleged  negligence  of  the  employer,  which  negli- 
gence it  is  charged  caused  such  death,  the  law  presumes  at  the 
outset  of  the  case  that  both  parties  are  free  from  negligence. 

C.  B.  Matthews  and  Harry  Klein,  for  plaintiflfs  in  error. 
Daniel  W,  Murphy  and  Thomas  L,  Michie,  contra. 

Jones  (E.  H.),  J. 

This  action  was  brought  in  the  court  of  common  pleas  by  de- 
fendant in  error,  Daniel  W.  Murphy,  as  administrator  of  the 
estate  of  Otto  Smith,  deceased,  for  damages  on  account  of  the 
death  of  the  intestate,  caused,  as  alleged  in  the  petition,  by  the 
negligence  of  the  plaintiff  in  error,  the  Cincinnati  &  Columbus 
Traction  Company,  of  which  company  the  decedent  was  at  the 
time  of  his  death  an  employee.  He  had  been  called  from  his 
usual  work  as  a  bridge  carpenter  in  the  employ  of  said  company 
to  assist  in  the  repair  of  the  generator  of  said  company  at  its 
sub-station  at  Madeira — a  station  on  the  line  of  said  company's 
road.  The  machinery  of  this  sub-station  had  been  burned  out 
daring  a  storm,  by  reason  of  which  an  emergency  had  arisen 
requiring  an  extra  number  of  men  to  string  wires  and  do  other 
work  necessary  to  restore  normal  conditions  so  that  the  cars 
could  be  operated  over  the  road. 

The  petition  alleges  that  while  so  employed  at  said  time  and 
place  the  plaintiff's  said  intestate  was  electrocuted,  and  that 
his  death  was  caused  by  physical  contact  of  both  his  hands  with 
two  wires  which  the  defendant  then  had  at  its  said  station  and 
which  were  used  to  charge  its  generator. 

The  facts  as  shown  by  the  evidence  are,  that  the  storm  which 
resulted  in  the  damage  took  place  on  a  certain  Saturday  evening. 
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and  that  during  the  whole  of  the  following  day,  Sunday,  the 
decedent,  together  with  the  other  employees  called  upon,  was 
engaged  in  stringing  wires  at  the  said  place;  that  he  worked 
until  the  evening  of  said  day ;  and  that  he  then  went  to  his  home 
and  returned  on  the  following  morning  at  about  the  usual  hour 
of  beginning  work  to  resume  his  labors  at  said  sub-station.  His 
foreman,  at  the  time  of  or  shortly  after  decedent's  arrival,  went 
to  the  second  floor  of  the  building  in  which  the  power  machinery 
was  located  to  eat  his  breakfast  with  the  family  of  the  station 
agent,  who  occupied  said  floor  as  his  home.  The  work  on  the 
previous  day  consisted  in  part  in  stringing  wires  from  a  box 
car  some  little  distance  away  from  the  sub-station,  in  which  a 
generator  had  been  temporarily  placed,  to  the  machinery  in  the 
first  floor  of  this  sub-station.  These  wires  were  taken  into  the 
building  at  or  near  one  of  the  windows  in  the  second  story  and 
were  carried  down  to  the  first  floor  along  the  wall  upon  one  side 
of  the  stairway  leading  to  the  rooms  above.  It  was  while  waiting 
for  the  foreman  to  finish  his  breakfast  that  the  decedent  in  some 
manner  came  in  contact  with  these  wires,  and  by  reason  thereof 
came  to  his  death. 

The  negligence  complained  of  in  the  petition  is  that  the  de- 
fendant company  left  said  wires  without  any  insulation,  and  un- 
guarded, that  the  intestate  had  no  knowledge  that  they  were 
charged  with  an  electric  current  and  no  warning  was  given  him 
of  the  danger,  and  that  he  was  not  aware  nor  had  he  any  means 
of  knowing  of  such  danger. 

The  trial  below  resulted  in  a  verdict  for  the  plaintiff,  defend- 
ant in  error  here,  upon  which  judgment  was  afterwards  ren- 
dered, and  it  is  to  reverse  that  judgment  that  this  proceeding 
in  error  is  prosecuted. 

It  is  contended  in  the  brief  for  plaintiff  in  error,  first,  that  the 
decedent's  death  was  the  result  of  his  own  willful  and  deliberate 
act ;  in  other  words,  due  solely  to  his  own  negligence. 

The  evidence  in  the  case  fully  establishes  the  negligence  of  the 
traction  company.  The  evidence  shows  that  when  the  intes- 
tate quit  his  work  on  Sunday  evening  and  left  for.  his  home  the 
current  was  not  turned  on  and  these,  wires  were  not' charged- 
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There  is  some  little  conflict  upon  this  point,  but  the  evidence  in 
favor  of  this  view  greatly  preponderates.  In  fact,  about  the 
only  evidence  to  the  contrary  is  that  of  Mr.  Charles  E.  Smith, 
the  foreman  above  referred  to,  whose  testimony  is  on  page  57 
of  the  bill  of  exceptions: 

**  Question.  Can  you  say  whether  Otto  Smith  knew  that  those 
wires  were  charged  on  Monday  morning  or  not  ? 

**  Answer.  He  should  have  known  it ;  he  knew  that  they  would 
have  to  be  charged  to  run  the  road  or  to  run  the  rotary,  and  he 
knew  that  they  were  charged  on  Sunday  evening  before  he  left 
there,  because  we  started  up  the  niachinery  before  he  left." 

But  the  same  witness  (bill  of  exceptions,  page  48)  had  previ- 
ously stated: 


2f 


Answer.    No,  sir,  there  was  no  current  in  those  wires  on 
Sunday." 


The  negligence  of  the  defendant  company  having  been  proven, 
and  granting  that  the  circumstances  of  the  death  showed  negli- 
gence on  the  part  of  decedent,  the  question  of  the  degree  of  negli- 
gence of  each  became  one  for  the  jury,  by  the  provisions  of 
Section  6245-1,  General  Code,  under  proper  instructions  from 
the  court. 

The  charge  of  the  court  seems  to  us  to  contain  a  full  and  clear 
explanation  to  the  jury  of  the  rule  with  reference  to  the  doc- 
trine of  comparative  negligence.  Such  being  the  case,  we  have 
no  authority  to  disturb  the  verdict  of  the  jury  even  though  the 
evidence  might  tend  to  show  negligence  on  the  part  of  the  plaint- 
iff's intestate. 

Another  point  urged  by  counsel  for  plaintiff  in  error  in  argu- 
ment is  that  at  the  time  of  the  accident  the  decedent  was  not 
acting  for  the  defendant  traction  company  within  the  course  of 
his  employment  or  the  scope  of  his  duties.  The  evidence  bearing 
upon  this  point  has  been  summed  up  in  what  was  said  above  with 
reference  to  the  time  of  the  accident  and  the  place  where  it  oc- 
curred. The  decedent  came  in  contact  with  the  wires  which 
caused  his  death  within  less  than  ten  feet  of  the  machine  upon 
which  he  was  to  work  as  soon  as  the  foreman  finished  his  break- 
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fast.  The  lips  of  the  decedent  having  been  instantly  sealed  by 
death,  no  one  knows  or  ever  will  know  jnst  why  he  was  upon  the 
stairway  at  the  time,  and  no  satisfactory  inference  can  be  drawn. 
He  may  have  been  on  his  way  to  ask  his  foreman  some  question 
with  reference  to  his  work,  or  it  is  possible  that  he  expected  to 
rest  upon  the  steps  while  waiting.  In  either  event  we  think  the 
jury  would  be  justified  in  finding  that  he  was  acting  within  the 
scope  of  his  employment;  and  plaintiff  having  shown  that  dece- 
dent had  reported  for  duty  at  the  usual  time,  and  that  he  was 
at  the  place  where  during  working  hours  his  work  for  the  day 
was  to  be  performed,  we  think  it  can  not  be  said  as  a  matter  of 
law  that  he  was  not  acting,  at  the  time,  within  the  scope  of  his 
employment,  and  was  not  about  his  master's  business.  The  Su- 
preme Court  of  Ohio,  in  the  case  of  Lima  Ry.  Co,  v.  Little,  67 
Ohio  St.,  91,  has  held  that  this  question  is  one  of  fact  to  be  sub- 
mitted to  the  jury  under  proper  instructions  from  the  court. 

The  third  point  urged  in  the  brief,  namely,  that  the  jwcy  and 
court  can  not  guess  as  to  the  liability  of  the  defendant,  is  dis- 
posed of  by  what  has  been  said  above.  There  was  ample  evidence 
tending  to  show  negligence  on  the  part  of  defendant.  The  law 
presumes  at  the  outset  of  the  case  that  both  parties  are  free 
from  negligence,  and  the  plaintiff  below  as  well  as  the  defendant 
had  the  benefit  of  this  presumption.  There  having  been  evidence 
of  negligence  on  the  part  of  defendant,  and  assuming  that  the 
jury  would  be  warranted  in  finding  that  the  plaintiff's  intestate 
was  also  negligent,  and  the  relation  of  master  and  servant  or 
employer  and  employee  having  been  shown,  the  case  was  one  for 
submission  to  the  jury  under  the  authority  of  the  section  of  the 
General  Code  above  referred  to. 

We  find  no  error  in  the  proceedings  in  the  court  below,  and 
believe  that  substantial  justice  has  been  done. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  concurs.    Swing,  J.,  not  participating. 
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DISTRIBUTION  OF  UNDETERMINED  PORTIONS  UNDER. 

A  WILL. 

Court  of  Appeals  for  Hamilton  County. 

Broebmann,  Jr.,  v.  Kessling  et  ai». 

Decided,  May  14,  1914. 

WilU^— Undetermined  Portions  of  an  Estate — Distributed  Per  Capita 
for  Sake  of  Equality — Division  Among  Orandchildren. 

1.  As  a  general  rule,  where  a  testator  has  left  undetermined  the  pro- 

portions in  which  his  beneficiaries  are  to  take,  the  courts,  favoring 
equality,  will  direct  the  distribution  to  be  per  capita  rather  than 
per  stirpes. 

2.  A  testator  devised  certain  real  estate  "to  the  children  of  Elizabeth 

Boewer  and  the  children  of  Marianna  Broermann  and  Frederick 
Broermann,  all  said  children  being  my  grandchildren,  to  have  and 
to  hold  the  same  for  the  said  grandchildren,  their  heirs  and  assigns 
forever."  On  the  death  of  the  wife  of  the  testator,  who  was  given 
a  life  estate  in  the  real  estate  in  question,  there  were,  surviving 
her,  two  children  of  Elizabeth  Boewer  and  twelve  children  of 
Marianna  Broermann  and  Frederick  Broermann.  Held:  That  each 
of  the  fourteen  grandchildren  takes  an  undivided  one-fourteenth 
of  the  real  estate  in  question. 

Wm.  Jerome  Kuertz,  for  plaintiff. 

Badger  S  Ulrey,  C.  A.  Leach,  WUliam  J.  Greed,  Fred  P. 
Muhlhauser  and  Samuel  B,  Hammel,  contra. 

» 

Jones  (Oliver  B.),  J. 

This  is  an  action  for  partition,  heard  on  appeal  from  the  court 
of  common  pleas.  It  is  sought  to  partition  real  estate  devised 
under  clause  1  of  item  3  of  the  will  of  John  B.  Cook,  deceased. 
The  only  question  in  the  case  is  whether  the  devisees  named  in 
that  clause  take  per  capita  or  per  stirpes. 

After  first  giving  a  life  estate  in  all  of  his  real  estate  to  his 
wife  by  item  3  of  his  will,  he  disposes  of  it  after  her  death  by 
separate  clauses  in  the  same  item,  devising  different  parcels  of 
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real  estate  to  different  relatives.    The  language  in  clause  1  is  as 
follows : 

''I  give  and  devise  to  the  children  of  Elizabeth  Boewer,  and 
the  children  of  Marianna  Broermann  and  Frederick  Bro^mann, 
all  said  children  being  my  grandchildren,  the  following  real  es- 
tate, to-wit:  [here  follows  description  of  property]  to  have 
and  to  hold  the  same  for  the  said  grandchildren^  their  heirs  and 
assigns  forever.'' 

The  widow,  Mary  E.  Cook,  died  in  January,  1913,  two  children 
of  Elizabeth  Boewer  and  twelve  children  of  Marianna  Broermann 
and  Frederick  Broermann  surviving  her.  The  question  is 
whether  the  Boewer  children  each  take  one-fourth  of  this  prop- 
erty and  the  Broermann  each  one  twenty-fourth,  or  whether  each 
of  the  fourteen  children  take  one-fourteenth. 

No  provision  was  made  in  the  will  for  testator's  daughters, 
Elizabeth  Boewer  and  Marianna  Broermann,  and  the  latter  at 
least  is  still  surviving,  and  as  stated  at  the  trial  both  were  in 
life  at  the  time  of  the  making  of  the  will  and  probably  at  the 
death  of  the  testator. 

As  a  general  rule,  where  the  testator  has  left  undetermined 
the  proportions  in  which  his  beneficiaries  are  to  take,  the  courts, 
favoring  equality,  will  direct  the  distribution  to  be  per  capita 
rather  than  per  stirpes.  Thus  where  a  devise  is  to  the  children 
of  several  persons,  whether  it  be  to  the  children  of  A  and  B, 
or  to  the  children  of  A  and  the  children  of  B,  they  take  per 
capita  and  not  per  stirpes.  Beach  on  Wills,  504,  Section  304,  and 
2  Jarman  on  Wills  (6th  Ed.,  Bigelow),  204  (1050). 

Where  all  the  persons  entitled  to  share  stand  in  the  same  degree 
of  kin  to  the  decedent,  as,  for  instance,  all  grandchildren,  and 
claim  directly  from  him  in  their  own  right,  and  not  through 
some  intermediate  relation,  they  take  per  capita.  1  Schouler  on 
Wills  (5th  Ed.),  Section  538. 

Wherever  as  a  class  the  beneficiaries  are  individually  named, 
or  are  designated  by  their  relationship  to  some  ancestor  living 
at  the  date  of  a  will,  whether  to  the  testator  or  some  one  else, 
they  share  per  capita  and  not  per  stirpes,  and  especially  if  they 
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are  all  of  the  same  degree.    1  Sehouler  on  Wills  (5th  Ed.),  Sec- 
tion 540,  and  Page  on  Wills,  Section  558,  page  648. 

In  Hill,  Admr.,  v.  Bowers,  120  Mass.,  135,  Chief  Justice  Qray, 
in  the  opinion  of  the  court,  says  at  page  136 : 

**The  general  rule  is  that  by  a  bequest  to  the  children  of  A 
and  to  the  children  of  B,  the  children  take  per  capita  and  not 
per  stirpes,  in  the  absence  of  words  indicating  a  different  inten- 
tion.   There  are  no  such  words  in  this  will. 


>» 


In  the  case  at  bar  we  fail  to  see  any  words  indicating  any  in- 
tention different  from  the  general  rule  as  above  stated.  The 
language  of  the  will  reduces  the  beneficiaries  to  a  single  class,  that 
that  of  grandchildren,  in  the  words  **all  said  children  being  my 
grandchildren,''  and  also,  after  description  of  the  property,  by 
repetition,  in  the  use  of  the  words  **to  have  and  to  hold  the  same 
for  the  said  grandchildren  their  heirs  and  assigns  forever." 
While  these  grandchildren  are  designated  not  by  individual 
names,  but  by  the  fact  of  their  parentage,  they  take  nothing  un- 
der  a  devise  from  the  parent  or  as  representatives  of  the  parent ; 
they  take  directly  as  grandchildren  of  the  testator,  and,  bping 
all  of  the  same  class,  the  general  rule  must  apply  and  they  must 
take  equally  or  under  the  per  capita  rule. 

In  40  Cyc,  1490,  the  following  language  is  used : 

**As  a  general  rule  the  devisees  or  legatees  of  a  will  will  if 
possible  be  construed  to  take  per  capita  rather  than  per  stirpes, 
unless  the  will  shows  a  contrary  intention  on  the  part  of  the 
testator,  as  where  the  beneficiaries  are  to  take  substitutionally ; 
and  in  case  of  doubt  the  statutes  of  descent  and  distribution 
should  be  followed  as  nearly  as  possible." 

If  it  were  necessary  under  this  rule  to  refer  to  our  statutes,  a 
reading  of  Sections  8580  to  8583,  inclusive,  General  Code,  would 
convince  us  that  if  the  parents  of  these  grandchildren  were  his 
only  children  and  had  predeceased  their  grandfather,  then  these 
grandchildren  being  of  the  same  class  would  under  the  terms 
of  Section  8581  take  by  inheritance  equal  shares.  Thus  we  see 
that  the  per  capita  rule  would  accord  with  the  statutes  of  Ohio. 
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It  is,  however,  argued  properly  that  the  entire  will  must  be  read 
in  order  to  put  a  proper  construction  upon  any  ambiguous  clause, 
and  it  is  urged  by  counsel. for  the  Boewers  that  the  other  three 
clauses  in  item  3  indicate  an  intention  on  the  part  of  the  testator 
to  divide  the  estate  equally  among  the  original  children  or  their 
representatives.  The  fact  that  Mrs.  Broermann,  if  not  Mrs. 
Boewer  also,  are  still  living  and  take  nothing  under  the  will  nega- 
tives any  such  argument.  Mclntire  v.  Mclntire,  192  U.  S.,  116, 
and  Blackler  v.  Webb,  2  P.  Wms.,  383. 

The  argument  that  clauses  2,  3  and  4  indicate  a  purpose  on 
the  part  of  testator  to  equalize  the  division  of  his  property  among 
the  representatives  of  his  eight  children  is  not  borne  out  by  a 
consideration  of  those  clauses.  The  second  clause  gives  a  piece 
of  real  estate  to  his  sons  Gkorge  and  Bernard,  and  the  fourth 
clause  gives  two  pieces  of  real  estate  and  certain  chattel  property 
to  two  other  sons,  Louis  and  William,  and  the  third  clause  gives 
to  two  grandchildren,  each  being  a  daughter  of  a  deceased  daugh- 
ter of  the  testator,  another  piece  of  real  estate  and  certain  street 
railway  stock.  There  is  nothing  in  the  record  to  show  that  these 
parcels  of  real  estate  are  of  equal  value.  The  usual  presumption 
would  be  that  they  are  not  of  equal  value.  The  testator,  however, 
desired  to  so  divide  his  property,  and  we  are  not  at  liberty  to 
speculate  upon  his  reasons  for  so  doing;  but  the  fact  that  he 
did  so  does  not  in  any  way  aid  us  in  the  construction  of  the  lan- 
guage employed  in  the  first  clause  of  the  same  item.  It  happens 
that  Marie  Catherine  Funk  and  Louisa  Eberling,  the  two  de- 
ceased daughters  named  in  item  3,  clause  3,  each  had  a  single 
child  surviving  the  life  tenant,  and  that  neither  of  said  children 
being  mentioned  by  name  in  said  item  each  would  take  one-half; 
but  that  can  not  be  used  as  an  argument  that  they  take  by  repre- 
sentation. 

Two  of  the  cases  cited  by  counsel  for  the  Boewers  which  uphold 
a  division  per  stirpes,  to-wit,  Bool  et  al  v.  Mix,  17  Wend.,  119, 
and  Houghton  v.  Kendall  et  al,  7  Allen  (89  Mlass.),  72,  77,  are 
cases  where  an  estate  for  life  was  given  to  the  child,  with  the  re- 
mainder over  to  the  grandchildren,  in  such  a  way  as  to  show  an 
intention  on  the  part  of  the  testator  to  have  the  grandchildren 
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take  as  representatives  of  their  respective  parents.  But  in  all 
of  the  remaining  cases  cited  by  counsel,  without  exception,  there 
have  been  kinsmen  in  different  degrees  of  consanguinity,  which 
would  require  those  of  the  more  remote  relationship  to  take  as 
representatives  of  their  parents  who  would  have  been  in  the  same 
class. 

These  cases  therefore  can  not  control  the  court  in  the  construc- 
tion of  the  case  at  bar  where  all  of  the  beneficiaries  are  grand- 
children  who  take  directly  as  such  and  not  in  the  right  of  their 
respective  parents. 

A  decree  will  therefore  be  entered  finding  that  each  of  the* 
fourteen  grandchildren  who  are  parties  to  the  proceeding  is  en- 
titled to  an  undivided  one-fourteenth  of  the  real  estate  described 
in  the  petition,  and  partition  had  accordingly. 

Judgment  accordingly. 

Swing,  J.,  and  Jones  (E.  H.),  J.,  concur. 


REVERSALS  ON  WEIGHT  OF  THE  EVIDENCE. 

Court  of  Appeals  for  Muskingum  County. 

McDonaijD  &  Pbazieb  v.  Herb  Schbbvish.* 

Decided,  May  5»  1918. 

Reviewing  Oowrt—2Jot  at  Liberty  to  Reverse  a  Second  Time  on  Weight 
of  the  Evidence — Nottoithatanding  Adherence  to  the  Correctness 
of  Its  Former  Action — Not  Error  to  Refuse  to  Oive  Special  Instruc- 
tions to  the  Jury,  When. 

1.  A  reviewing  court  is  without  authority  to  reverse  a  second  time  on 

the  weight  of  the  evidence  a  judgment  against  the  same  party 
and  based  on  the  same  evidence,  notwithstanding  the  court  ad- 
heres to  its  former  opinion  that  the  Judgment  is  one  which  ought 
to  be  reversed. 

2.  It  is  not  error  for  a  trial  Judge  to  decline  to  submit  to  the  Jury 

special  written  propositions  of  law  upon  request  of  counsel  after 

^For  previous  opinion  in  this  case,  see  26  C.C.(N.S.),  394. 


826  OHIO  COURTS  OP  APPEALS. 

McDonald  A  Frazier  v.  Schervish.  [28  O.CA. 

argument  to  the  jury,  where  the  law  necessary  for  determination 
of  the  issues  involved  has  been  given  in  clear,  plain  and  unam- 
bigious  language  applicable  to  the  case  as  made  by  the  proof. 

E.  R,  Meyer  and  A.  A.  George,  for  plaintiff  in  error. 
John  C.  Bassett,  contra. 

HoucK^  J. 

The  case  now  before  us  for  judicial  determination  is  one  in  er- 
ror and  comes  from  the  Common  Pleas  Court  of  Muskingum 
County.  The  parties  here  stand  in  this  court  in  the  same  rela- 
tion to  each  other  as  in  the  court  below. 

The  suit  of  plaintiff  was  based  on  a  promissory  note  on  which 
it  claimed  judgment  for  $152  with  interest  at  six  per  cent,  from 
April  9, 1914.  The  petition  set  forth  that  said  note  was  executed 
by  the  defendant,  payable  to  McDonald  &  Wagner,  and  bore  the 
date  of  February  9,  1914,  falling  due  in  two  months  with  inter- 
est at  six  per  cent,  after  maturity;  and  that  plaintiff  was  the 
successor  of  the  firm  of  McDonald  &  Wagner  and  was,  at  the 
time  of  filing  suit,  the  owner  and  holder  of  said  note  and  entitled 
to  recover  on  same. 

The  answer  of  defendant  set  up  the  following  defenses : 

1.  That  there  was  no  consideration  for  the  note. 

2.  That  the  note  was  given  without  interest  until  after  due, 
which  was  done  for  the  purpose  of  inducing  the  defendant  to 
take  an  insurance  policy  on  his  life,  for  which  the  note  in  ques- 
tion was  given  in  settlement  of  the  first  year's  premium. 

3.  That  the  defendant  was  induced  to  take  said  insurance* 
by  reason  of  certain  false  and  fraudulent  statements  made  to 
him  by  McDonald  &  Wagner,  namely,  that  said  policy,  at  its 
maturity,  which  was  twenty  years,  would  yield  in  cash  about 
$5,000,  providing  the  annual  premiums  were  paid  as  provided 
in  the  policy;  that  said  representations  and  statements  were 
false  and  known  to  be  so  by  the  original  payees  at  the  time  they 
were  made  and  at  the  time  of  the  execution  and  delivery  of  said 
note. 

Plaintiff  filed  a  reply  to  the  answer,  being,  in  effect,  a  general 
denial  of  all  the  material  averments  in  the  answer. 
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Trial  was  had  to  a  jury  and  a  verdict  returned  for  the  defend- 
ant.  The  usual  motion  for  a  new  trial  was  filed  and  overruled 
by  the  court  and  judgment  entered  accordingly.  The  errors 
complained  of,  and  for  which  a  reversal  of  the  judgment  is 
sought,  are  two: 

1.  That  the  verdict  and  judgment  are  against  the  manifest 
weight  of  the  evidence. 

2.  That  the  trial  judge  erred  in  his  refusal  to  submit  to  the 
jury,  after  counsel  had  argued  the  ease  to  the  jury,  certain  writ- 
ten propositions  of  law,  as  requested  on  the  part  of  plaintiff. 

As  to  the  first  alleged  error,  we  will  state  that  this  is  the  sec- 
ond time  this  case  has  been  before  us  for  review.*  The  first 
time  we  reversed  it  for  the  reason  that  the  verdict  of  the  jury, 
was  clearly  against  the  manifest  weight  of  the  evidence. 

We  have  made  a  careful  examination  of  the  record  now  before 
us  and  find  that  the  verdict  of  the  jury  was  based  upon  the  same 
evidence  and  proven  facts  as  the  verdict  in  the  former  case,  and 
if  we  were  not  precluded,  by  the  statute,  from  so  doing,  and  the 
decisions  of  our  courts  thereon,  we  would  reverse  it  a  second  time 
for  the  same  reason  as  in  the  first  instance. 

Section  11577,  General  Code,  reads: 

"The  same  court  shall  not  grant  more  than  one  new  trial  on 
the  weight  of  the  evidence  against  the  same  party  in  the  same 
case,  nor  shall  the  same  court  grant  more  than  one  judgment 
of  reversal  on  the  weight  of  the  evidence  against  the  same  party 
in  the  same  case." 

This  court  as  now  constituted  has  passed  upon  this  question 
and  construed  the  above  statute  in  the  case  of  Fruit  Dispatch 
Co.  V.  Lisey  &  Co.,  22  C.C.(N.S.),  page  7.  The  Supreme  Court 
of  our  state  has  also  passed  upon  the  same  question  and  con- 
strued this  statute,  as  appears  in  Vol.  93  0.  S.,  page  61,  Mahon- 
ing Valley  Ry.  Co.  v.  Santoro,  Admr.,  where  the  court  say: 

"The  sole  and  exclusive  purpose  of  Section  11577,  General 
Code,  is  to  limit  the  number  of  reversals  on  the  weight  of  the 
evidence  by  the  same  reviewing  court.  By  the  Constitution,  it 
is  said  three  must  concur  before  you  can  reverse  on  the  weight 
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of  the  evidence.  By  the  statute,  it  is  provided  that  you  can  thus 
reverse  on  the  weight  of  the  evidence  but  once.  In  this  view  of 
the  case,  the  constitutional  provision  and  the  statutory  section 
are  not  only  fairly  reconcilable  by  a  fair  course  of  reasoning,  but, 
on  the  contrary,  there  is  no  semblance  of  conflict  or  repugnancy 
between  them." 

It  is  apparent  from  what  we  have  already  said,  that  by  statu- 
tory enactment  and  judicial  decision  the  same  court  shall  grant 
no  more  than  one  new  trial  on  the  weight  of  the  evidence  against 
the  same  party,  and  but  one  judgment  of  reversal  on  the  weight 
of  th«  evidence  against  the  same  party  in  the  same  case.  It 
therefore  follows  that  we  are  wholly  without  authority  of  law 
to  reverse  the  judgment  in  the  present  case  upon  the  ground  that 
it  is  against  the  manifest  weight  of  the  evidence. 

Coming  now  to  a  discussion  of  the  second  ground  of  alleged 
error,  we  think  the  rule  is  well  settled  that  all  of  the  parties 
to  a  lawsuit  are  entitled  to  have  the  law,  necessary  for  a  proper^ 
determination  of  the  issues  presented,  given  to  the  jury  in  clear, 
plain,  and  unambiguous  language  applicable  to  the  case  made 
by  the  proofs.  And  where  the  trial  judge  fully  complies  with 
this  rule  in  his  general  charge  to  the  jury,  it  is  not  error  to  re- 
fuse to  give,  after  argument  of  counsel,  special  charges,  if  the 
substance  of  such  charges  is  given  in  the  court's  general  charge. 

From  our  examination  of  the  general  charge  of  the  trial  judge, 
in  the  case  at  bar,  we  are  convinced  that  he  fully  and  completely 
submitted  to  the  jury  every  proposition  of  law  essential  to  the 
case,  as  raised  by  the  pleadings  and  facts,  necessary  for  a  cor- 
rect and  proper  determination  of  the  rights  of  the  parties  to  the 
case  under  review. 

Further  discussion  of  the  errors  complained  of  seems  unnec- 
essary. The  record  presents  no  errors  prejudicial  to  the  rights 
of  plaintiff  in  error,  and  for  that  reason  the  judgment  below  is 
affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 


OHIO  COURTS  OP  APPEALS.  829 


1918.]  Montgomery  Ckiunty. 


msaUtTION  IN  THE  NATTEIL  09  TUBERCULOSIS 

HOSPITALS. 

Court  of  Appeals  for  Montgomer^)^  County. 
State,  ex  rel  Wooleby  et  aij,  v.  Brenner  et  al.* 

Decided,  June  20,  1916. 

OanMtituHanal  Law — Validity  of  the  Tulterculosis  Hospital  Act-Woint 
Board  Not  Subject  to  Control  by  the  Courts — Appropriation--Oumer 
of  Lands  About  to  be  Taken  May  Enjoin  Proceedings,  When. 

1.  The  district  tuberculosis  hospital  act  is  constitutional. 

2.  The  joint  board  created  by  such  act  is  invested  with  a  discretion 

which  can  not  be  controlled  by  the  courts,  at  least  in  the  absence 
of  fraud  or  gross  abuse  of  discretion. 

3.  The  location  and  construction  of  a  tuberculosis  hospital  building 

does  not  constitute  a  nuisance  per  se, 

4.  An  owner  whose  lands  are  about  to  be  taken  for  any  public  purpose, 

without  such  owner  being  made  a  party  to  the  condemnation  pro- 
ceedings and  without  compensation  first  being  made,  is  entitled  to 
have  relief  by  way  of  injunction  to  protect  his  property. 

J.  A.  Kerr  and  J.  A.  Sharts,  for  plaintiffs. 
D.  W.  Iddings,  Robert  C.  Patterson,  P.  A.  Saylor  and  Robert 
B.  Nevin,  contra. 

Febnedino,  J. 

This  case  is  presented  on  demurrer  to  the  second  amended  peti- 
tion. The  case  involves  important  questions  vtrhich  have  been 
thoroughly  and  Ably  argued  by  counsel  on  both  sides.  Some  ques- 
tions have  been  presented  involving  procedure,  but  we  have  gone 
to  the  merits  of  the  case  as  presented  by  the  petition. 

We  do  not  consider  it  necessary  to  go  into  detail,  but  will  con- 
tent ourselves  with  merely  announcing  our  conclusions  upon 
the  controlling  questions  of  the  case. 

^Judgment  affirmed  on  the  authority  of  Drissel  v.  Btate,  87  Ohio  State, 
164. 
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In  respect  to  the  constitutionality  of  the  law,  we  feel  bound  by 
the  decision  of  the  Supreme  Court  in  the  case  of  Brissel  et  al  v. 
State,  ex  rel,  87  Ohio  St.,  154,  and  other  cases  which  the  Supreme 
Court  has  had  occasion  to  consider  and  in  which  it  has  been 
held  that  the  Tuberculosis  Hospital  Act  is  constitutional. 

The  counsel  for  plaintiffs  refer  to  the  exemption  of  municipali- 
ties containing  a  tuberculosis  hospital,  but  we  think  that  even  if 
this  question  was  not  in  the  former  cases  presented  to  the  Su- 
preme Court,  there  would  be  a  sufficient  reason  for  the  exemp- 
tion of  municipalities  which  had  already  provided  a  tubercu- 
losis hospital.  Whether  tuberculosis  patients  of  a  municipality 
could  find  their  way,  by  the  process  described  in  argument, 
through  the  county  infirmary  into  the  district  hospital,  we  are 
not  called  upon  to  express  an  opinion  at  this  time. 

In  any  event,  as  we  are  advised,  this  provision  exempting 
municipalities  having  a  tuberculosis  hospital  was  introduced 
by  amendment  passed  April  17,  1913  (103  0.  L.,  492,  494),  and 
if  that  feature  is  unconstitutional,  it  would  go  to  the  validity 
of  the  amendment  rather  than  to  the  validity  of  the  entire  act. 

"We  therefore  hold  that  the  act,  so  far  as  involved  in  the  pres- 
ent cajse,  is  constitutional. 

We  are  also  of  opinion  that  the  joint  county  board  is  invested 
with  a  discretion  which  can  not  be  controlled  by  the  courts,  at 
least  in  the  absence  of  fraud  or  gross  abuse  of  discretion,  and 
we  do  not  consider  that  the  facts  stated  in  the  second  amended 
petition  are  such  as  to  constitute  either  fraud  or  gross  abuse 
of  discretion. 

The  statutes  have  expressly  authorized  the  location  and  con- 
struction of  tuberculosis  hospitals,  and  we  do  not  think  that  we 
are  justified,  even  under  the  averments  of  the  second  amended 
petition,  in  holding  that  the  location  and  construction  of  the 
hospital  building  constitute  a  nuisance  per  se.  The  nuisance,  if 
any,  contemplated  by  the  second  amended  petition,  must  be  held 
to  be  one  growing  out  of  the  operation  of  the  hospital  and  the 
question  is,  therefore,  premature  at  this  time.  If  the  hospital 
should  be  operated  in  the  manner  shown  by  the  averments  of  the 
petition,  it  would  be  ample  time  for  a  court  to  enjoin  when  such 
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careless  and  negligent  operation  of  the  hospital  should  be  dem- 
onstrated. 

In  respect  to  the  contention  that  there  is  no  money  in  the 
treasury  available  for  the  purchase  of  the  property,  we  think 
this  is  insufficient  for  two  reasons :  First,  the  petition  does  not 
show  that  there  is  any  money  in  process  of  collection,  and,  sec- 
ond, the  statute  would  apply  at  the  time  when  the  joint  board 
condemned  the  property  and  is  about  to  expend  the  county 
funds  for  the  purpose  of  paying  the  purchase  price.  The  prop- 
erty 'can  not  be  taken  until  the  compensation  is  actually  paid. 

There  are  other  objections,  made  in  the  first  and  second  causes 
of  action,  to  the  condemnation  of  the  property  and  the  location 
and  construction  of  the  tuberculosis  hospital,  but  we  think  none 
of  these  are  sufficient  to  sustain  an  injunction. 

The  third  cause  of  action  seeks  to  prevent  the  joint  board 
of  trustees  from  appropriating  certain  real  estate,  in  which  the 
plaintiff  has  an  interest,  for  a  right-of-way  and  easement,  with- 
out making  or  allowing  plaintiffs  to  be  made  partiess  to  the 
condemnation  case  and  without  first  making  compensation  there- 
for. 

Counsel  for  defendants  claim  the  fact  to  be  that  both  Woolery 
and  Batcliff  are  made  parties  defendant  in  the  condemnation 
case ;  but  we  are  bound  by  the  averments  of  the  petition.  While 
the  plaintiff  Woolery  does  not  very  clearly  assert  that  he  and 
Batcliff  were  not  parties,  yet  the  inference  to  that  effect  from  the 
petition  is  sufficiently  clear. 

The  petition  avers  that  the  right-of-way  in  controversy  "Is 
sought  to  be  appropriiated  by  said  condemnation  proceedings 
without  making  or  allowing  this  plaintiff  or  said  Alonzo  Ratcliff 
to  be  made  parties  thereto." 

There  is  a  further  averment  that : 

''Plaintiff  has  heretofore  applied  to  said  court  of  common 
pleas  to  have  Alonzo  Ratcliff  made  a  party  to  the  condemnation 
proceedings  and  said  court  overruled  said  motion  and  refused  to 
allow  plaintiff  to  plead  therein." 

We  think  the  necessary  inference  from  these  averments  is  that 
neither  the  plaintiff  nor  said  Alonzo  Batcliff  is  a  party  to  the  con- 
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demnation  proceedings.  The  ease  is,  therefore,  according  to 
the  petition,  one  in  which  the  joint  board  of  trustees  are  about 
to  appropriate  a  certain  right-of-way  over  the  lands  of  the 
plaintiff,  without  his  being  made  party  to  the  condemnation 
proceedings  and  without  first  making  compensation  to  plaintiff 
for  his  interests  in  the  property  aibout  to  be  taken. 

We  think  it  is  familiar  law  that  an  owner  whose  lands  are 
about  to  be  taken  for  any  public  purpose,  without  such  owner 
being  made  a  party  to  the  condemnation  proceedings  and  with- 
out compensation  first  being  made,  is  entitled  to  haye  relief  by 
way  of  injunction  to  protect  his  property. 

It  therefore  follows  that  the  demurrer  to  the  first  and  second 
causes  of  action  should  be  sustained  and  to  the  third  cause  of 
action  overruled. 

Decree  accordingly. 

KuNKLE,  J.,  and  Allread,  J.,  concur. 


OHIO  COURTS  OP  APPEALS.        888 


1918.]  Hamilton  Ck>unt7. 


-  w-nrMfmm,  vfli-;  .   r^' 


^^^•isa^ari 


LIABILITY  FOIL  COST  OF  CHANGING  LOCATION  OF 

A  GAS  MAIN. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Co. 

V.  The  Union  Gas  &  Electric  Co. 

Decided,  March  6,  1916. 

Orade  of  Street  Changed  After  Vacation— Necessitaiing  Relocation  of 
Oat  Main — Abutting  Ovmer  Not  Liable  for  Expenses  of  Change. 

When  a  city  street  In  which  a  gas  main  has  been  pieced  with  the  con- 
sent of  the  city  Is  vacated  by  order  of  court  at  the  petition  of  the 
owner  of  all  the  abutting  real  estate,  upon  the  condition  that  such 
owner  will  at  all  times  permit  the  company  owning  the  gas  main 
to  enter  upon  the  vacated  street  for  the  purpose  of  laying,  keeping 
In  repair,  changing  or  removing  Its  main,  and  such  owner  there- 
after finds  It  necessary  to  change  the  grade  of  the  vacated  street, 
the  owner  Is  not  liable  to  the  company  owning  the  gas  main  for 
the  cost  of  changing  the  location  of  the  main  to  conform  to  the 
new  grade. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  plaintiff  in  error. 
Miller  Ouicalt,  contra. 

Jones  (E.  H.),  J. 

This  action  was  brought  by  the  Union  Gas  &  Electric  Company 
to  recover  from  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  the  sum  of  $2,169.12  expended  by  it  (the 
gas  company),  in  lowering  or  changing  the  location  of  its  large 
gas  main  in  the  yards  of  the  railway  company. 

Prior  to  May  18,  1892,  there  was  a  street  in  Cincinnati  known 
as  Dalton  avenue;  and  in  the  year  1894  the  gas  company,  with 
the  consent  of  said  city,  laid  a  24rinch  gas  main  in  that  street. 
On  May  18,  1892,  plaintiff  in  error,  being  the  owner  by  virtue 
of  perpetual  leases  with  privilege  of  purchase  of  all  the  prop- 
erty abutting  on  both  sides  of  Dalton  avenue  between  Hopkins 
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and  Kenner  streets,  filed  a  petition  in  the  court  of  common  pleas 
for  the  vacation  of  Dalton  avenue  between  Ho^)kins  and  Kenner 
streets.  The  prayer  of  the  petition  was  granted  by  said  court 
on  November  26,  1902.  The  court,  as  a  condition  upon  which 
the  order  of  vacation  would  be  made,  required  the  plaintiff  in 
error  to  agree  that  it  would  "at  all  times  permit  the  Cincinnati 
Gas  Light  &  Coke  Company,  its  successors  and  assigns,  to  enter 
upon  the  said  vacated  street  or  vacated  parts  of  streets  for  the 
purpose  of  laying,  keeping  in  repair,  changing  or  removing  its 
system  of  gas  mains  and  pipes,  in  the  streets  or  parts  of  streets 
vacated." 

In  the  year  1903  the  plaintiff  in  error  graded  that  part  of 
Dalton  avenue  which  had  been  vacated,  and  laid  tracks  across 
it.  These  tracks  were  laid  in  close  proximity  to  the  top  of  the 
gas  main  above  described.  In  fact,  the  rails  of  one  of  the  tracks 
were  resting  on  said  main.  This  condition  so  remained  until 
August,  1910,  when  defendant  in  error  made  discovery  thereof 
and  made  a  demand  on  the  plaintiff  in  error  to  change  the  loca- 
tion of  the  pipes.  This  the  plaintiff  in  error  refused  to  do ;  and 
the  gas  company  then  did  the  work  it  deemed  necessary  and  de- 
manded that  the  railway  company  pay  the  expenses  thereof. 
This  was  refused,  and  this  suit  was  filed  in  the  court  below  on 
February  15,  1912,  to  recover  the  expenses  of  doing  that  work. 

There  were  two  defenses  set  out  in  the  answer,  the  first  ad- 
mitting certain  allegations  of  the  petition,  and  then  making 
general  denial  of  the  remaining  allegations;  the  second  setting 
up  the  four-years  statute  of  limitations. 

Prior  to  the  vacation  of  this  portion  of  Dalton  avenue,  while 
it  was  still  under  the  control  of  tlie  city,  there  could  have  been 
no'  question  a/bout  the  right  of  the  city  to  change  the  grade  of 
the  avenue,  and,  likewise,  no  question  but  that  the  gas  company 
would  have  had  to  bear  all  expenses  of  removing,  lowering  or 
raising  its  pipes,  made  necessary  by  such  change  in  the  grade  of 
the  street.  See  Columbus  Gas  Light  &  Coke  Co.  v.  Columbus, 
50  Ohio  St.,  65.    We  quote  from  proposition  2  of  the  syllabus : 

''A  gas  company  laying  its  pipes  in  the  streets  of  the  city, 
under  a  grant  from  the  city,  in  conformity  with  an  established 
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grade^does  so  subject  to  the  right  of  the  city  to  change  the  grade 
of  the  street  whenever  the  necessities  of  the  public  require  it,  and, 
in  the  absence  of  wantonness  or  negligence  on  the  part  of  the 
city,  the  company  can  not  maintain  an  action  for  damages  occa- 
sioned by  the  necessity  of  taking  up  and  relaying  its  pipes  in 
order  to  accommodate  them  to  the  new  grade.'* 

It  follows  that  had  the  grade  of  Dalton  avenue  been  charged  by 
the  city  of  Cincinnati  before  the  decree  for  vacation,  the  gas 
company  would  have  been  compelled  to  change  the  location  of 
its  pipes  and  to  bear  the  expense  thereof. 

By  the  terms  of  the  court's  decree  vacating  the  avenue  the 
right  to  maintain  the  pipe  therein  is  made  secure ;  without  such 
provision  in  the  entry,  said  right  would  have  then  terminated. 
The  manifest  purpose  of  the  court  was  to  protect  as  far  as  possi- 
ble such  rights  as  the  gas  company  then  had.  It  was  powerless 
to  do  more.  There  was  no  attempt  on  the  part  of  the  court  to 
enlarge  the  rights  of  the  gas  company,  and  it  is  not  claimed  that 
any  additional  right  followed  the  decree  or  inured  to  defendant 
in  error  under  favor  of  statutory  provision  or  by  operation  of 
law.  The  railway  company  being  the  owner  of  all  the  property 
abutting  on  both  sides  of  the  vacated  street  became  the  owner 
and  was  entitled  to  the  possession  of  the  part  vacated,  with  the 
right  to  use  for  yard  purposes  in  the  same  manner  and  as  com- 
pletely as  it  could  use  its  contiguous  property,  subject  only  to 
the  rights  of  the  gas  company  as  they  then  and  theretofore 
existed. 

No  question  enters  this  case  as  to  the  necessity  or  reasonable- 
ness of  the  grading  done  by  the  railway  company.  The  pre- 
sumption to  which  it  is  entitled — ^that  its  plans  were  adopted  in 
good  faith  and  the  work  carefully  done — has  not  been  assailed 
in  any  way. 

Neither  is  there  any  question  in  this  ease  but  that  the  gas 
company  was  justified  in  looking  upon  the  proximity  of  the  rails 
to  its  pipe,  and  the  operation  of  locomotives  and  cars  over  same, 
as  a  menace  to  its  business,  its  patrons  and  the  public.  But 
this  condition  was  brought  about  by  reason  of  a  necessary  change 
of  grade,  and  a  rightful,  lawful  use  of  its  property  by  plaintiff 
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in  error,  and  we  know  of  no  rale  of  law  that  would  compel  the 
railway  company,  in  the  absence  of  an  agreement,  to  bear  the 
expense  incurred  in  changing  the  location  of  the  pipe. 

The  question  of  the  statute  of  limitations  is  discussed  in  the 
briefs.  H  is  claimed  by  the  railway  company  that  this  action 
accrued  in  1903  when  the  track  was  laid,  which  if  true  would 
be  a  bar.  The  gas  company  claims  that  the  operation  of  the  cars 
over  the  tracks  as  laid  constituted  a  continuing  trespass  and  that 
the  statute  did  not  begin  to  run  until  the  change  was  made  in 
the  location  of  the  pipe  and  the  cost  of  same  ascertained  and  paid. 

Having  found  that  no  cause  of  action  ever  arose,  we  do  not 
deem  it  necessary  to  determine  this  question.  From  such  consid- 
eration as  we  have  given  the  matter  we  are  inclined  to  think  that 
the  action  is  barred. 

For  the  reasons  stated  the  judgment  of  the  court  below  is  re- 
versed, and  the  judgment  which  that  court  should  have  rendered 
will  be  entered  here. 

Judgment  reversed,  and  judgment  for  plaintiff  in  error. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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TECHNICAL  PRECISION  NOT  REQUIRED  Or  COUNTY 

COMMISSIONERS. 

Court  of  Appeals  for  Butler  County. 

State,  ex  rel  Landis,  v.  Board  of  Commissioners  of 

Butler  County  et  al.* 

Decided,  March  13,  1916. 

County  Commissioners — Legitimate  Discretion  o/,  Will  Not  he  Inter- 
fered uHth  by  the  Courts — Clerk  of  a  Board  of  County  Commission- 
ers Not  a  County  Officer. 

1.  In  construing  the  records  of  county  commissioners,  acting  within 

the  scope  of  their  authority,  to  ascertain  whether  or  not  they 
have  followed  certain  statutory  requirements,  technical  precision 
will  not  be  required.  It  will  be  sufficient  if  it  appear,  though  in- 
formally, from  a  reasonable  construction  of  the  whole  transcript  of 
the  proceedings,  that  these  requirements  have  been  observed. 

2.  It  is  not  a  proper  exercise  of  the  judicial  powers;  of  a  court  to 

interfere  by  injunction  with  the  legitimate  discretion  of  county 
commissioners,  so  long  as  that  discretion  is  being  honestly  exer- 
cised by  them  in  good  faith  within  the  limts  of  the  powers  con- 
ferred by  statute. 

3.  The  duties  of  the  clerk  of  the  county  commissioners,  appointed 

under  the  provisions  of  Section  2409,  General  Code,  are  purely 
clerical  in  their  nature,  and  not  of  a  character  that  would  re- 
quire independent  official  action  such  as  would  constitute  the  clerk 
a  county  officer  under  the  provisions  of  the  Constitution  of  Ohio. 

Andrews  &  Andrews,  for  pLaintiff. 

Ben.  A.  Bickley,  Prosecuting  Attorney,  and  W.  C.  ^epherd, 
contra. 

Jones  (Oliver  B.),  J. 

This  is  a  tax-payer's  suit  to  enjoin  the  board  of  county  com- 
missioners from  employing  William  W.  Crawford  as  clerk  of 
such  hoard,  and  from  the  payment  of  any  money  to  him  for 

'Affirmed  by  the  Supreme  Court,  State,  ex  rel  Landis,  v.  Commissioners 
of  Butler  County  et  ah  95  Ohio  State,  157. 
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salary  under  such  employment,  and  to  order  the  return  and  res- 
toration to  the  auditor's  ofSee  of  the  books  and  records  of  the 
board  of  county  commissioners. 

The  relator,  Samuel  C.  Landis,  states  in  his  supplemental  peti- 
tion and  the  amendment  thereto  the  following  reasons  why  such 
employment  and  expenditure  of  money  would  be  unlawful: 

**1.  That  it  is  not  necessary  for  the  clerk  of  said  board  to 
devote  his  entire  time  to  the  discharge  of  the  duties  of  such 
position. 

**2.  That  said  board  of  county  commissioners  did  not  by 
said  resolution  resolve  that  it  was  necessary  for  the  clerk  to 
devote  his  entire  time  to  the  discharge  of  the  duties  of  such 
position. 

*  *  3.  It  does  not  require  more  than  a  few  hours  per  w^ek  to 
perform  the  duties  as  clerk  of  said  board. 

*'4.  To  carry  out  said  contract  would  require  the  expenditure 
of  $1,500  per  annum  of  the  public  money  for  services  which  can 
be  easily  performed  by  the  auditor  of  said  county  without  any 
cost  to  the  county. 

**5.  That  said  services  as  clerk  of  said  board  have  always 
heretofore  for  many  years  been  performed  by  the  auditor  of 
said  county  without  any  cost  to  the  county,  and  there  is  no 
reason  why  the  same  can  not  hereafter  be  so  performed. 

'*6.  Said  board  of  county  commissioners  did  not  investigate 
the  facts,  and  did  not  sit  as  a  board  of  inquiry  on  the  facts  and 
on  the  necessity  for  the  employment  of  said  clerk. 

**7.  Said  board  of  county  commissioners  did  not  find  it  was 
necessary  for  the  employment  of  such  clerkj  and  made  no  finding 
whatever  on  the  subject. 

**8.  That  said  board  of  county  commissioners  did  not  find 
that  it  was  necessary  for  the  clerk  to  devote  his  entire  time  to 
the  duties  of  his  position. 

**That  the  statute  under  which  said  commissioners  made  such 
appointment  of  said  clerk  is  unconstitutional." 

Provision  is  made  in  Section  2566,  General  Code,  that  the 
county  auditor  shall  be  the  secretary  of  the  county  commis- 
sioners.   Said  section  is  as  follows: 

'*By  virtue  of  his  office,  the  county  auditor  shall  be  the 
secretary  of  the  county  commissioners,  except  as  otherwise  pro- 
vided by  law.    When  so  requested,  he  shall  aid  them  in  the  per- 
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fonnance  of  their  duties.  He  shall  keep  an  accurate  record  of 
their  proceedings,  and  carefully  preserve  all  documents,  books, 
records,  maps  and  papers  required  to  be  deposited  and  kept  in 
his  office." 

This  same  section  was  formerly  Section  10  of  the  act  prescrib- 
ing the  duties  of  county  auditors,  passed  April  4,  1859  (56  0.  L., 
128;  1  S.  &  C,  97).    In  this  original  form  it  reads  as  follows: 

**The  county  auditor  shall  by  virtue  of  his  office,  be  clerk  to 
the  board  of  county  commissioners  of  his  county,  and  shall  keep 
an  accurate  record  of  their  corporate  proceedings,  and  shall  care- 
fully preserve  all  the  documents,  books,  records,  maps,  and  other 
papers,  required  to  be  deposited  or  kept  in  his  office." 

Authority  is  given  the  commissioners  to  appoint  a  clerk  under 
Section  2409,  General  Code,  which  is  as  follows : 

**If  such  board  finds  it  necessary  for  the  clerk  to  devote  his 
entire  time  to  the  discharge  of  the  duties  of  such  positiop,  it 
may  appoint  a  clerk  in  place  Of  the  county  auditor  and  such 
necessary  assistants  to  such  clerk  as  the  board  deems  necessary. 
Such  clerk  .hall  perform  the  duties  required  by  law  and  by  the 
board." 

Certain  duties  are  prescribed  by  statute  for  the  clerk,  some 
of  them  being  set  out  in  Sections  2406,  2407,  2522  and  2531, 
General  Code. 

The  resolution  under  which  the  employment  objected  to  was 
made  was  adopted  by  the  board  of  county  commissioners  at  its 
meeting  September  20,  1915,  by  a  vote  of  two  yeas  and  one  no. 
The  vote  not  being  unanimous,  under  the  provision  of  Section 
2414,  General  Code,  the  resolution  was  again  voted  on  at  the 
meeting  of  October  16,  1915,  at  which  time  the  following  resolu- 
tion was  adopted  by  the  yea  vote  of  each  of  the  three  commis- 
sioners:  ?  - 

*' Resolved,  by  the  Board  of  County  Commissioners  of  Butler 
County,  Ohio,  That  the  resolution  adopted  by  this  board  Sep- 
tember 20,  1915,  be  amended  to  read  as  follows : 

"That,  Whereas,  The  Board  of  County  Commissioners  of 
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Butler  County,  Ohio,  deems  it  necessary  to  have  a  clerk  who 
can  devote  his  entire  time  to  the  discharge  of  the  duties  of  such 
position, 

''Therefore,  Be  it  Resolved,  by  the  Board  of  County  Commis- 
sioners of  Butler  County,  Ohio,  that  commencing  October  18, 
1915,  W.  W.  Crawford  be  and  is  hereby  employed  as  clerk  of 
this  board  at  a  salary  of  $125  per  month,  payable  monthly. 
Such  clerk  shall  perform  the  duties  required  by  law  and  the 
board." 

It  is  contended  by  relator  that  the  board  of  county  commis- 
sioners did  not  by  this  resolution,  or  by  any  other  action,  find 
that  it  was  necessary  for  the  clerk  to  devote  his  entire  time  to 
the  discharge  of  such  position,  and  counsel  argue  that  without 
such  finding  no  power  exists  under  the  law  for  the  appointment 
of  a  clerk. 

The  criticism  made  by  counsel  for  relator  is  well  taken  in  that 
the  language  employed  in  the  preamble  of  the  resolution  as 
passed  is  not  in  its  effect  the  same  as  the  finding  required  under 
Section  2409  before  an  appointment  of  clerk  can  be  made.  In 
other  words,  it  is  not  the  same  *'to  have  a  clerk  who  can  de- 
vote his  entire  time''  as  it  is  ''for  the  clerk  to  devote  his  entire 
time. ' ' 

It  is  further  insisted  bv  counsel  that  the  record  itself  must 
show  that  the  board  upon  full  consideration,  and  possibly  on 
hearing  evidence,  or  at  least  after  considerable  experience  had 
by  each  member  in  the  performance  of  his  official  duty,  must 
make  an  official  finding  of  the  necessity  for  the  clerk  to  devote 
his  entire  time  to  the  discharge  of  the  duties  of  the  position  be- 
fore any  appointment  can  be  made. 

It  is  insisted  that  the  word  ''finds"  has  a  technical  meaning 
which  requires  personal  experience,  or  something  equivalent 
to  the  hearing  of  evidence  and  a  judicial  consideration  of  the 
necessity,  and  the  arrival  at  a  judgment  or  judicial  decision 
in  the  matter;  and  that  the  word  "deems,"  which  is  used  in  the 
commissioners'  resolution  and  found  in  Sections  2410,  2411  and 
2412,  means  sorathing  different  from  the  word  "finds"  as  used 
in  Section  2409.    Counsel  have  submitted  dictionary  definitions 
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of  these  two  words,  one  of  the  definitions  given  for  **deem" 
being  **to  hold  in  *  *  *  opinion;  decide  as  a  conclusion; 
consider,  regard,  believe";  among  those  for  *'find,''  **to  dis- 
cover through  the  perceptions  or  feelings;  learn  by  experience; 
perceive;  ascertain.  To  decide  after  judicial  investigation." 
It  will  be  seen,  therefore,  that  there  is  no  substantial  difference 
in  the  meaning  of  the  two  terms  as  used  in  the  section  referred 
to,  and  that  what  was  necessary  for  the  board  of  commissioners, 
in  order  to  act  under  Section  2409,  was  to  become  convinced  after 
proper  inquiry  and  consideration  in  good  faith  that  the  necessity 
existed  for  the  employment  of  such  clerk. 

The  rule  for  the  construction  of  the  records  of  inferior  tri- 
bunals such  as  county  commissioners  has  been  laid  down  in  the 
first  paragraph  of  the  syllabus  of  Letuis  et  cd  v.  Laylin  et  al, 
46  Ohio  St.,  663,  as  follows : 

**In  construing  the  records  of  inferior  tribunals,  acting  within 
the  scope  of  their  authority,  to  ascertain  whether  or  not  they 
have  followed  certain  statutory  requirements,  technical  precision 
will  not  be  required;  it  will  be  sufficient  if  it  appear,  though 
informally,  from  a  reasonable  construction  of  the  whole  tran- 
script of  the  proceedings,  that  these  requisites  have  been  ob- 
served." 

With  this  rule  in  mind,  a  fair  construction  of  the  resolution 
as  adopted,  taken  in  connection  with  the  evidence  set  out  in 
the  record,  convinces  the  court  that  the  members  of  the  board  of 
commissioners  did  fairly  consider  the  necessity  for  a  clerk  to  de- 
vote his  entire  time  to  the  discharge  of  the  duties  of  the  position, 
and  that  their  intention  in  the  passage  of  the  resolution  was  to 
record  such  finding.  There  is  evidence  to  show  that  one  member 
of  the  board  had  served  in  that  capacity  at  least  one  year,  and 
the  other  two  members  had  by  personal  inquiry  and  observation 
informed  themselves  in  regard  to  their  duties  in  this  matter. 
There  seems  to  be  no  more  reason  why  members  should  be  re- 
quired to  have  months  of  experience,  to  pass  upon  a  question 
such  as  this,  than  that  similar  experience  should  be  required  to 
exercise  other  official  duties  devolving  upon  them.  • 
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The  evidence  shows  that  there  is,  as  might  be  supposed,  a  dif- 
ference of  opinion  as  to  the  necessity  and  wisdom  of  the  employ- 
ment of  such  a  clierk.  It  discloses,  however,  that  there  is  suffi- 
cient work  to  occupy  the  entire  time  of  a  clerk  for  the  benefit 
of  the  county,  whether  that  clerk  be  one  employed  directly  by 
the  board,  or  the  county  auditor  in  person,  or  one  of  his  depu- 
ties ;  and,  while  the  auditor  himself  would  receive  no  additional 
compensation  by  reason  of  his  duties  as  such  clerk,  if  he  per- 
formed that  service,  it  is  shown  by  the  evidence  that  in  practice 
it  has  been  customary  while  he  was  the  secretary  of  the  board  for 
the  actual  work  to  be  done  by  one  or  more  of  his  deputies,  so 
that  in  any  event  the  cost  of  the  work  would  be  paid  from  the 
public  treasury. 

In  this  case  there  is  no  charge  made  of  fraud  or  bad  faith 
upon  the  part  of  the  commissioners.  The  most  that  can  be 
claimed  for  the  petition  is  a  charge  of  abuse  of  discretion  or 
mistaken  judgment  on  their  part.  Relator  practically  asks  the 
court  to  substitute  its  judgment  and  official  discretion,  as  to  the 
necessity  for  this  employment  and  expenditure  for  that  of  the 
commissioners. 

No  matter  what  the  personal  view  of  the  judges  composing 
this  court  might  be,  it  would  not  be  a  proper  exercise  of  the 
judicial  powers  of  the  court  to  interfere  by  injunction  with  the 
legitimate  discretion  of  the  county  commissioners  so  long  as  that 
discretion  is  being  honestly  exercised  by  them  in  good  faith 
within  the  limits  of  the  powers  conferred  by  statute.  Meckem  on 
Public  Officers,  Sections  99Q,  991. 

No  such  abuse  of  discretion  or  lack  of  good  faith  appears  in 
the  record  as  would  require  interference  by  the  court. 

It  is  contended,  however,  that  Section  2409,  General  Code, 
is  unconstitutional,  inasmuch  as  the  duties  imposed  by  law  upon 
the  clerk  of  the  county  commissioners  are  of  such  a  nature 
that  he  is  necessarily  a  county  officer.  Numerous  cases  are  cited 
in  the  briefs  of  counsel  as  to  the  difference  between  an  officer 
and  an  employee.  A  careful  consideration  of  the  duties  of  this 
clerk,  as  set  out  in  the  statutes,  shows  that  they  are  purely 
clerical  in  their  nature,  and  not  of  a  character  that  would  re- 
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quire  independent  ofiScial  action  such  as  would  constitute  the 
clerk  a  county  officer  under  the  provisions  of  the  Constitution. 

In  Kloeb,  Auditory  v.  Mercer  County  Commissioners,  4  C.C. 
(N.S.),  565,  it  was  held  that  the  county  auditor  is  a  public  officer, 
and  that  he  is  in  no  respect  a  mere  clerk  of  the  board  of  county 
commissioners,  thus  making  the  plain  inference  that  such  clerk 
is  not  an  officer. 

That  part  of  old  Section  845,  Revised  Statutes,  which  provided 
for  legal  counsel,  was  held  unconstitutional  in  State,  ex  rel 
Cline,  v.  Cannon  et  al,  12  C.C.(N.S.),  103,  and  in  Ireton  et  al 
V,  State,  ex  rel  Hunt,  Id,,  202,  for  the  reason  that  official  discre- 
tion was  attempted  to  be  vested  in  legal  counsel,  mere  ap- 
pointees of  the  commissioners,  who  were  thus,  as  to  all  civil  mat- 
ters, given  the  full  authority  conferred  by  law  upon  prosecuting 
attorneys.  There  are  numerous  cases  in  Ohio  illustrating  the 
difference  between  an  officer  and  an  employee,  which  it  is  not 
necessary  to  review.  Among  the  many  citations  given  by  counsel 
are  29  Cyc,  1361 ;  State,  ex  rel  Armstrong,  v.  HaUiday,  Auditor, 
61  Ohio  St.,  171 ;  State,  ex  rel,  v.  Brennan,  49  Ohio  St.,  33,  and 
State,  ex  rel  Atty.-Oenl.,  v.  Jennings  et  al,  57  Ohio  St.,  415. 

In  our  opinion  Section  2409  is  constitutional. 

The  only  other  matter  to  be  considered  is  as  to  the  custody  of 
the  records  of  the  county  commissioners. 

Section  2405,  General  Code,  provides  that  the  meetings  of  the 
board  shall  be  ''at  the  office  of  the  auditor,  or  the  usual  office 
of  the  commissioners,"  and  Section  2407,  General  Code,  pro- 
vides that  "When  the  board  is  not  in  session,  the  record  book 
shall  be  kept  in  the  auditor's  office,  and  open  at  all  times  to 
public  inspection."  A  careful  examination  of  the  numerous  laws 
in  regard  to  the  meetings  of  the  county  commissioners,  and  the 
experience  of  the  different  counties  in  the  state,  would  indicate 
that  at  least  in  the  smaller  counties  the  auditor's  office  is  the 
office  used  by  the  commissioners.  The  statute  requires  that  the 
commissioners  shall  furnish  an  office  for  the  auditor.  In  many 
counties  there  are  several  rooms  provided.  In  Hamilton  county, 
we  are  informed,  all  of  the  rooms  that  are  occupied  by  the  com- 
missioners for  the  board  meetings,  and  for  the  engineer's  offices 
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and  road  records,  all  of  which  are  apart  from  those  of  the  audi- 
tor, are  designated  by  resolution  on  the  minutes  as  part  of  the 
auditor's  office,  so  that  a  literal  compliance  may  be  had  with 
the  statute. 

In  the  opinion  of  the  court  these  statutes  are  at  best  directory. 
The  purpose  of  the  law  is  that  the  records  should  be  safely  kept, 
and  that  they  should  be  accessible  to  the  public  as  public  records 
open  for  inspection  at  reasonable  times.  There  is  nothing  in 
the  record  of  this  case  to  show  that  the  spirit  of  the  law  has  been 
violated  in  that  respect,  and,  if  it  should  be  deemed  necessary, 
in  order  to  comply  literally  with  the  statute,  it  is  a  simple  matter 
for  the  commissioners  to  designate  as  a  part  of  the  auditor's 
office  the  rooms  in  which  they  may  find  it  necessary  to  have  their 
records  stored.  When  the  commissioners'  office  is  open  at  the 
same  hours  as  the  auditor's  office,  with  a  clerk  present  to  an- 
swer questions  and  furnish  information,  and  opportunity  af- 
forded any  tax-payer  who  may  desire  to  inspect  the  minutes  and 
other  records,  it  would  appear  to  be  entirely  unnecessary  for  him 
to  carry  the  books  from  the  commissioners'  room  to  the  auditor's 
room  and  place  the  burden  upon  the  auditor  or  one  of  his 
clerks  or  deputies  to  care  for  them  and  furnish  information  in 
regard  to  them. 

The  record  fails  to  show  any  reason  why  this  court  should 
intervene  by  injunction  to  interfere  with  the  proper  custody  of 
its  records  by  a  board  of  county  commissioners. 

The  petition  will  therefore  be  dismissed  ai;  the  costs  of  the 
relator. 

Jones  (E.  H.),  J.,  and  GtoBMAN,  J.,  concur. 
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GIST  or  THE  OFFENSE  WHERE  SALES  ARE  MADE  CONTRARY 

TO  THE  PURE  FOOD  LAW. 

Court  of  Appeals  for  Shelby  County. 

Charles  J.  Yunker  v.  State  op  Ohio. 

Decided,  December  15,  1917. 

Pure  Food  Law — Prosecution  for  Violation  of — Granting  of  Application 
to  Take  Depositions  Within  Discretion  of  the  Court-^Illegal  Sale, 
Not  Identity  of  Purchaser,  Constitutes  the  Offense. 

1.  Discretion  to  grant  a  commission  to  ^ke  depositions  in  a  criminal 

prosecution,  is  reposed  in  the  trial  court,  and  unless  it  clearly 
appears  of  record  that  the  trial  court  abused  its  discretion  in  re- 
fusing an  application  for  such  commission  a  reviewing  court  will 
not  reverse  the  order  below. 

2.  An  application  for  a  commission  to  take  depositions  in  criminal 

prosecutions  is  limited  by  Section  13668,  G.  C,  to  issues  ef  fact 
joined  upon  indictment,  and  a  justice  of  the  peace  in  a  prosecution 
for  violation  of  the  pure  food  laws,  and  not  instituted  upon  indict- 
ment, properly  overrules  such  application. 

3.  The  gist  of  the  offense  in  a  prosecution  for  selling  improperly  labeled 

imitation  extracts  is  the  illegal  sale,  find  the  identity  of  the  pur- 
chaser is  not  an  essential  element  of  the  offense. 

Charles  C,  Hall,  for  plaintiff  in  error. 

Joseph  McOhee,  Attorney-Qeneral  of  Ohio,  and  S.  L.  Connors, 
contra. 

KUNKLE,  J. 

Plaintiff  in  error  was  charged,  tried  and  convicted  befor? 
C.  B.  Hess,  justice  of  the  peace  of  Clinton  township,  Shelby  coun- 
ty, Ohio,  with  selling  to  Stanley  Bryan  a  certain  quantity  of  an 
imitation  vanilla  extract  for  which  no  standard  exists,  and 
which  was  not  labeled  ** artificial"  or  ** imitation"  axid  the  for- 
mula printed  in  the  manner  provided  for  the  labeling  of  ''com- 
pounds" or  ''mixtures"  and  their  formula,  in  this,  to-wit:  The 
word  "artificial"  and  the  formula  were  not  printed  upon  the 
package  as  required  by  law. 
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Error  was  prosecuted  from  the  judgment  of  said  justice  of  the 
peace  to  the  court  of  common  pleas  and  the  judgment  of  the 
justice  of  the  peace  was  affirmed. 

Error  is  now  prosecuted  to  this  court  from  the  judgment  of 
the  court  of  common  pleas  affirming  the  judgment  of  the  justice 
of  the  peace. 

Various  errors  are  assigned  in  the  petition  in  error  but  the 
ones  which  are  chiefly  relied  upon  are : 

(1).  That  the  trial  court  erred  in  refusing  to  issue  a  com- 
aiission  upon  the  application  of  plaintiff  in  error,  to  take  the 
testimony  of  Joseph  0.  Dea  in  the  state  of  New  York, 

Section  10,  Article  I,  of  the  Constitution  in  brief  specifies  that 
provision  may  be  made  by  law  for  the  taking  of  the  deposition  by 
the  accused  or  by  the  state,  to  be  used  for  or  against  the  ac- 
cused, of  any  witness  whose  attendance  can  not  be  had  at  the 
trial,  always  securing  to  the  accused  the  means  and  opportunity 
to  be  present  in  person  and  with  counsel  at  the  taking  of  such 
depositions. 

The  above  constitutional  provision  merely  authorizes  the  Legis- 
lature to  make  provision  for  the  taking  of  a  deposition. 

It  is  optional  with  the  Legislature  to  make  such  provision. 

By  virtue  of  this  provision  the  Legislature  of  this  state  adopted 
Section  13668  of  the  General  Code.  This  section  provides  that 
when  an  issue  of  fact  is  joined  upon  an  indictment  and  a  ma- 
terial witness  for  the  defendant  or  for  the  state  resides  out  of 
the  state  or,  residing  within  the  state,  is  sick  or  infirm  or  about 
to  leave  the  state  or  is  confined  in  prison,  such  defendant,  or  the 
prosecuting  attorney  may  apply,  in  writing,  to  the  court  or  a 
judge  thereof  in  vacation,  for  a  commission  to  take  the  deposi- 
tion of  such  witness  or  witnesses.  The  court  or  judge  may  grant 
such  commission  and  make  an  order  stating  in  what  manner  and 
for  what  length  of  time  notice  shall  be  given  to  the  prosecuting 
witness  or  to  the  defendant,  before  such  witness  or  witnesses 
shall  be  examined. 

It  appears  from  a  reading  of  this  section  that  even  when  an 
issue  of  fact  is  joined  upon  an  indictment  a  discretion  is  re- 


OHIO  COURTS  OF  APPEALS.  847 


L&18.]  Shelby  County. 


posed  in  the  trial  court  as  to  whether  such  application  should 
or  should  not  be  granted. 

A  reviewing  court  would  therefore  not  be  justified  in  revers- 
ing the  ruling  of  the  trial  court  thereon  unless  it  clearly  ap- 
peared from  the  record  that  the  trial  court  had  abused  its  discre- 
tion in  refusing  such  request. 

The  record  in  this  case  does  not  disclose  such  a  state  of  facts. 

It  being  optional  with  the  Legislature  to  make  provision  for 
the  taking  of  such  depositions  the  trial  court  could  grant  such 
application  only  in  the  cases  specified  by  the  Legislature. 

The  Legislature  by  Section  13668  limited  the  court's  authority 
to  grant  such  application  in  cases  wherein  an  issue  of  fact  was 
joined  upon  an  indictment. 

No  indictment  was  returned  in  this  case.  No  indictment  could 
be  returned  before  a  justice  of  the  peace. 

The  issue  of  fact  was  joined  upon  an  aflBdavit,  not  an  indict- 
ment, and  we  are  of  opinion  that  the  justice  of  the  peace  for  this 
reason  did  not  err  in  overruling  the  application  for  the  commis- 
sion. 

(2).  It  is  also  claimed  by  counsel  for  plaintiff  in  error  that 
the  aflSdavit  in  question  should  have  charged  that  the  sale  was 
made  to  the  Venus  Chocolate  Company  instead  of  to  Stanley 
Bryan,  the  agent  and  employee  of  the  Venus  Chocolate  Company. 

From  an  examination  of  the  Ohio  authorities  cited  in  the  brief 
of  counsel  for  defendant  in  error  we  are  clearly  of  opinion  that 
the  offense  in  question  consisted  of  making  the  illegal  sale. 

The  identity  of  the  purchaser  is  therefore  not  an  essential  ele- 
ment of  the  offense  and  we  do  not  think  a  material  variance  exists 
as  claimed  by  counsel  for  plaintiff  in  error. 

(3).  It  is  further  claimed  that  the  article  in  question  was 
sold  to  the  Venus  Chocolate  Company  as  imitation  vanilla;  that 
said  company  knew  exactly  what  they  were  securing;  that  the 
record  fails  to  show  that  the  proper  label  was  not  on  this  pack- 
age when  the  same  arrived  in  Sidney,  and  that  therefore  the 
judgment  in  this  case  is  clearly  against  the  weight  of  the  evi- 
dence. 
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We  have  carefully  read  the  record  in  this  case  insofar  as  it 
relates  to  the  grounds  of  error  urged  by  counsel  for  plaintiff  in 
error. 

We  shall  not  undertake  to  discuss  the  testimony  in  detail,  as 
counsel  are  familiar  with  the  same,  but  from  an  examination  of 
the  record  we  would  not  feel  justified  in  finding  that  the  judg- 
ment is  against  the  manifest  weight  of  the  evidence. 

After  a  careful  consideration  of  the  record  and  authorities, 
we  find  no  error  in  the  record  which  we  consider  prejudicial  to 
plaintiff  in  error  and  the  judgment  of  the  court  ox  I'ommon  pleas 
will  be  afiirmed  and  cause  remanded  for  execution. 

Allread,  J.,  and  Ferneding,  J.,  concur. 


MECHANICS*  LIEN  MAY  COVER  MACHINE. 

Court  of  Appeals  for  Hamilton  County. 

Rule  v.  The  Automatic  News  Distributing  Co. 

Decided,  July  19,  1915. 

Mechanic's   Liens — Attaches    to   Machines — Where   Not   Permanently 
Attached  to  Land  or  Buildinff — But  Sold  and  Used  on  the  Premises. 

1.  It  Is  not  necessary  In  order  for  a  mechanic's  Hen  to  be  effective 

that  there  must  be  real  estate  of  the  Hen  debtor  to  which  it  can 
attach. 

2.  Where  machines  are  sold  for  and  used  in  erecting,  altering  or  re- 

pairing a  manufactory  of  the  purchaser,  and  such  machines  are 
not  attached  or  fastened  to  the  building  or  land  in  such  a  way  as 
to  make  them  permanent  fixtures,  the  seller  has  a  mechanic's 
lien  upon  such  machines. 

Oaich  &  McLaughXin,  for  the  E.  A.  Kinsey  Company. 
Overbeck,  Kattenhorn  &  Park,  for  Jos.  W.  Conroy,  Receiver. 

Jones  (E.  H.),  J. 

The  question  this  court  is  called  upon  to  decide  pertains  to  the 
validity  of  a  mechanic 's  lien  held  and  sought  to  be  enforced  here- 
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in  by  the  E.  A.  Kinsey  Company.  The  claim  secured  by  the 
lien  amounts  to  about  $972,  with  interest,  which  sum  represents 
the  value  of  two  machines  furnished  by  the  E.  A.  Kinsey  Com- 
pany to  the  Automatic  News  Distributing  Company,  for  which 
a  receiver  was  appointed  after  the  purchase  of  the  machines. 

It  appears  that  the  machinery  in  question  has  been  sold  by  the 
receiver,  and  the  proceeds  are  held  under  stipulation,  subject 
to  the  determination  of  the  question  arising  on  said  lien.  This 
question  of  the  validity  of  the  lien  arises  in  the  action  origi- 
nally brought  for  the  appointment  of  the  receiver,  upon  the 
intervening  petition  of  the  E.  A.  Kinsey  Company  seeking  the 
enforcement  of  its  lien. 

The  questions  involved  and  discussed  in  the  able  briefs  of 
counsel  are  important.  We  regret  that  time  will  not  permit  a 
reference  to  and  discussion  of  the  cases  cited  by  counsel  in  sup- 
port of  their  respective  contentions. 

The  main  question  is  of  much  importance  and  merits  careful 
consideration,  which  it  has  received  at  our  hands.  It  involves 
the  construction  of  Section  8308,  General  Code,  which  is  as  fol- 
lows: 

*  • 

**  Every  person  who  does  work  or  labor  upon  or  furnishes 
machinery,  material  or  fuel  for  constructing,  altering,  or  repair- 
ing a  boat,  vessel,  or  other  water  craft,  or  for  erecting,  altering, 
repairing  or  removing  a  house,  mill,  manufactory,  or  any  fur- 
nace or  furnace  material  therein,  or  other  building,  appurte- 
nance, fixture,  bridge,  or  other  structure,  or  for  digging,  drill- 
ing, boring,  operating,  completing  or  the  repairing  of  any  gas 
well,  oil  well,  or  other  well,  or  performs  labor  in  altering,  re- 
pairing, or  constructing  any  oil  derrick,  oil  tank,  oil  or  gas 
pipe  line,  or  furnishes  tile  for  the  drainage  of  any  lot  or  land 
by  virtue  of  a  contract,  express  or  implied,  with  the  owner,  part 
owner  or  lessee,  of  any  interest  in  real  estate  or  the  authorized 
agent  of  the  owner,  part  owner,  or  lessee  of  any  interest  in  real 
estate,  shall  have  a  lien  to  secure  payment  thereof  upon  such 
boat,  vessel,  or  other  water  craft,  or  upon  such  house,  mill, 
manufactory,  furnace,  or  other  building,  or  appurtenance,  fix- 
ture, bridge,  or  other  structure,  or  upon  such  gas  well,  oil  well, 
or  other  well,  or  upon  such  oil  derrick,  oil  tank,  oil  or  gas  pipe 
line,  and  upon  the  material  or  machinery  so  furnished,  and  upon 
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the  interest,  leasehold  or  otherwise,  of  the  owner,  part  owner, 
or  lessee  in  the  lot  or  land  upon  which  they  may  stand,  or  to 
which  they  may  be  removed." 

The  machines  furnished  by  the  E.  A.  Kinsey  Company  to  the 
Automatic  News  Distributing  Company  were  placed  in  a  factory 
used  for  making  vending  machines.  The  space  occupied  by  said 
factory  was  part  of  a  factory  building  owned  by  the  M.  A. 
Hunt  Company,  and  such  space  was  leased  by  the  Automatic 
Machine  Manufacturing  Company,  by  written  lease  duly  re- 
corded, prior  to  the  purchase  of  the  machines  by  the  Automatic 
News  Distributing  Company  from  the  E.  A.  Kinsey  Company. 
These  machines,  it  is  admitted,  form  no  part  of  the  realty,  and 
were  not  attached  or  fastened  to  the  building  or  land  in  such 
a  way  as  to  make  them  permanent  fixtures.  In  fact,  one  of  the 
machines  at  the  time  the  receiver  was  appointed  had  never  been 
paed.  The  question  is:  Does  Section  8308,  General  Code,  above 
quoted,  authorize  a  lien  upon  this  machinery  in  favor  of  the 
E.  A.  Kinsey  Company?  It  is  contended  by  the  receiver  that 
inasmuch  as  the  lease  was  held  by  the  machine  company,  in- 
stead of  by  the  news  company  (which  latter  company,  as  will 
be  borne  in  mind,  purchased  the  machines),  there  can  be  no 
lien;  that  in  order  for  the  lien  to  be  effective  there  must  be 
some  real  estate  of  the  lien  debtor  to  which  it  can  attach ;  and 
that  this  lease  being  held  by  another  company  makes  it  impos- 
sible for  the  E.  A.  Kinsey  Company  to  acquire  any  rights  as 
against  the  lessee. 

There  is  some  question  raised  by  the  evidence  and  the  ad- 
mitted facts  as  to  whether  these  two  companies  were  really  dif- 
ferent, or  w^ere,  in  fact,  one  company  operating  under  two  sepa- 
rate names.  Under  the  view  we  take  of  this  case  this  question  be- 
comes unimportant.  The  news  company  was  without  question 
operating  this  factory.  Its  name  appeared  over  the  door,  The 
machine  company  had  formerly  operated  a  factory  on  Fourth 
street ;  the  news  company  had  taken  over  its  machinery  and 
equipment  and  removed  it  to  the  present  location.  Under  these 
circumstances  there  can  be  no  doubt  but  that  the  newts  ebtnpany, 
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the  purchaser  of  these  machines,  was  operating  the  plant.  That 
there  was  a  lease  for  the  real  estate  on  record,  to  some  one  else, 
does  not  change  this  fact. 

It  will  be  noticed  that  Section  83Q8,  using  only  the  words  there- 
of that  are  applicable  to  this  case,  says : 

*' Every  person  who  •  •  •  furnishes  machinery  •  •  • 
for  erecting,  altering,  repairing  or  removing  •  •  •  a  •  ♦  • 
manufactoi^-  •  •  •  shall  have  a  lien  to  sectire  payment 
thereof  upoti  such  •  •  •  manufactory  •  •  •  and  npoh 
the  material  or  liiachinery  so  furnished,  and  upon  th^  interest^ 
leasehold  or  otherwise,  of  the  owner,  part  owner,  or  lessee  in 
the  lot  or  land  upon  which  they  may  stand  or  to  which  they  may 
be  removed.'* 

We  have  examined  the  cases  cited  in  the  briefs,  as  well  as 
other  authorities,  and,  after  all,  feel  that  we  must  be  controlled 
by  the  provisions  of  the  law  of  our  state,  so  far  as  that  law  applies 
to  the  case  before  us.  A  mechanic's  lien  is  purely  a  ere  nth  re 
of  the  statute,  and  in  every  case  involving  a  mechanic's  lien  tht. 
main  question  must  necessarily  be,  What  does  the  statute  pro- 
vide? We  have  asked  ourselves  that  question  in  this  case,  and 
will  answer  it  by  saying  that  we  believe  Section  8308,  General 
Code,  gives  the  E.  A.  Kinsey  Company  a  right  of  lien  upon  the 
two  machines  furnished  by  it,  and  which  were  used  in  erecting, 
altering  or  repairing  the  manufactory  of  the  person  with  whom 
it  contracted  for  the  sale  of  the  machines. 

Authorities  are  cited,  and  are  numerous,  in  support  of  the 
proposition  that  a  lien  could  not  have  been  secured  upon  these 
machines^  or  upon  other  machines  placed  as  these  were  in  a  fac- 
tory, by  some  one  who  had  furnished  labor  or  material  for  the 
construction  of  the  building  wherein  the  factory  was  located. 
It  is  obvious  that  in  such  a  case  a  mechanic's  lien  could  only 
be  obtained  upon  the  building  and  such  machinery  as  was  a 
part  of  it  under  the  law  relating  to  fixtures. 

The  question  here  presented  is  not  such  a  question  as  is  dis- 
cussed in  those  cases.  The  E.  A.  Kinsey  Company  only  claims  a 
lien  upon  the  two  machines  which  it  sold  and  which  went  into 
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and  became  a  part  of  the  factory.  They  were  machines  that 
were  necessary,  and  that  greatly  added  to  the  output  and  effi- 
ciency of  the  factory. 

By  its  intervening  petition  the  lien  holder  does  not  seek  to 
enforce  a  lien  upon  the  real  estate,  the  leasehold,  or  any  prop- 
erty, real  or  personal,  except  these  two  machines.  The  statute, 
under  a  fair  construction,  as  we  think,  gives  it  the  lien  which  it 
seeks  to  enforce.  In  support  of  this  construction  we  refer  to  the 
case  of  E.  A.  Kinsey  Co.  v.  H&ckermann,  Trustee,  224  Fed.  Rep., 
308,  139  C.  C.  A.,  544.  By  reference  to  that  decision  it  will  be 
found  that  the  learned  judge  so  construed  Section  8308  of  the 
Qeneral  Code  of  Ohio  as  to  uphold  the  lien  contended  for  by 
the  E.  A.  Kinsey  Company  in  this  case. 

The  prayer  of  the  intervening  petition  will  therefore  be 
granted. 

Judgment  accordingly. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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VAUDITY  or  ORDINANCE  AGAINST  LOITERING. 

Court  of  Appeals  for  Hamilton  County. 

In  re  Baldridge  (Bader,  Superintendent,  v.  McCartin). 

Decided,  May  10,  1916. 

Loitering — May  he  Punished  Under  the  Act  Relating  to  Vagrancy — 
Habeas  Corpus  for  Release  of  One  Found  Guilty  of  Loitering — 
Section  3664. 

While  cities  are  without  authority  to  punish  loiterers  as  such,  they 
have  ample  authority  to  punish  vagrants,  and  an  ordinance  passed 
in  the  exercise  of  such  power  is  not  invalid  because  the  word 
"loitering"  Is  used  In  defining  the  offense,  and  in  creating  the 
class  of  vagrants  contemplated. 

Walter  M.  Schoenle,  City  Solicitor,  and  E.  &  Morrissey,  Prose- 
outing  Attorney  of  Municipal  Court,  for  plaintiff  in  error,  Ferd 
Bader,  superintendent  of  the  Cincinnati  workhouse. 

Jos.  J,  McCarim,  in  propria  persona  and  for  John  Baldridge. 

Jones  (E.  H.),  P.  J. 

John  Baldridge  was  convicted  of  a  violation  of  Section  907 
of  the  ordinances  of  Cincinnati,  which  we  reproduce  below. 

Baldridge  was  discharged  from  prison  'by  the  insolvency  court 
on  a  writ  of  habeas  corpus,  on  the  ground  that  said  ordinance 
is  invalid.  In  so  deciding,  it  appears  that  the  learned  judge 
felt  bound  by  the  decision  of  the  circuit  court  in  In  re  Opal 
Howard,  15  C.C.(N.S.),  171.  The  court  in  that  case  held  that 
the  ordinance  upon  which  that  prosecution  was  based  was  in- 
valid for  the  reason  that  the  state  of  Ohio  through  its  General 
Assembly  had  not  delegated  to  the  city  the  power  to  pass  such 
an  ordinance. 

This  calls  for  a  comparison  of  the  ordinances  to  see  whether 
or  not  the-  present  ordinance  bears  the  infirmity  which  was 
pointed  out  in  the  ordinance  involved  in  the  Howard  case.  That 
ordinance  reads  as  follows : 
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Section  907.  If  •  •  •  any  person  shall  be  found  loiter- 
ing about  any  common  barroom,  dram  shop,  gambling  house  or 
house  of  ill-fame,  or  wandering  about  the  streets  either  by  night 
or  day  without  any  lawful  means  of  support,"  etc.,  such  per- 
son shall  be  fined,  etc. 

The  agreed  statement  of  facts  enubodied  in  the  bill  of  excep- 
tions herein  states  that  Baldridge  *'was  arrested  and  prosecuted 
by  virtue  of  Section  907  of  the  Code  of  Ordinances  of  the  city 
of  Cincinnati,  passed  February  4,  1913,  which  section  reads  as 
follows : 

**  *Be  it  ordained  by  the  Council  of  the  City  of  Cincinnati, 
State  of  Ohio. 

'  *  '  Section  1.  That  Section  907  of  the  Code  of  Ordinances 
be  amended  to  read  as  follows:  Section  907.  Loitering — Any 
person  found  loitering  about  any  street,  alley,  avenue,  park  or 
public  or  private  place  within  the  city  of  Cincinnati  without 
legal  means  of  support,  who  being  aible  to  work  for  the  support 
of  himself  or  herself  at  honest  industry,  intentionally  lives 
idly  and  without  endeavoring  in  good  faith  to  obtain  lawful 
work  or  employment,  shall  be  deemed  a  vagrant  and,  on  convic- 
tion thereof,  shall  be  fined  not  less  than  one  or  more  than  fifty 
($50)  dollars  for  each  offense.' 

**That  the  said  John  Baldridge  was  tried  on  or  about  the 
23d  day  of  February,  1915,  and  convicted  of  said  offense." 

Some  question  was  raised  in  oral  argument  about  the  affidavit 
upon  which  Baldridge  was  arrested,  and  the  claim  was  made  that 
it  did  not  state  facts  sufficient  to  constitute  an  offense  under  the 
present  ordinance. 

The  papers  in  the  case  in  the  municipal  court  were  not  in 
evidence  in  this  case.  No  documents  are  attached  to  the  bill  of 
exceptions,  and  it  contains  copies  of  none.  This  case  was  sub- 
mitted to  the  insolvency  court  on  an  agreed  statement  of  facts, 
to  which  reference  has  been  heretofore  made.  That  statement  of 
facts  contains  no  reference  to  the  affidavit  for  arrest  and  it 
can  not  be  regarded  as  part  of  the  record  in  the  case  under  re- 
view. 

The  record  here  presents  but  one  question,  t.  e.,  the  validity 
of  the  ordinance  .of  February  4,  1913.    It  shows  that  Baldridge 
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was  arrested,  prosecuted  and  convicted  for  its  violation.    This 
ordinance  defines  ** vagrancy*'  and  fixes  a  penalty  therefor. 

Section  3664,  General  Code,  authorizes  such  legislation  by 
a  municipality: 

**  Section  3664.  To  provide  for  the  punishment  of  persons 
disturbing  the  good  order  and  quiet  of  the  corporation,  by 
clamor  and  noise  in  the  night  season,  by  intoxication,  drunken- 
ness, fighting;  using  obscene  or  profane  laxiguage  in  the  streets 
and  other  public  places  to  the  annoyance  of  the  citizens,  or 
otherwise  violating  the  public  peace  by  indecent  and  disorderly 
conduct,  or  by  lewd  or  lascivious  behavior.  In  like  manner 
to  provide  for  the  punishment  of  any  vagrant,  common  street 
beggar,  common  prostitute,  habitual  disturber  of  the  peace, 
known  pickpocket,  gambler,  burglar,  thief,  watch-stuffer,  ball- 
game  player,  a  person  who  practices  any  trick,,  game  or  device 
with  intent  to  swindle,  a  person  who  abuses  his  family,  and 
any  suspicious  person  who  can  not  give  a  reasonable  account  of 
himself.'' 

The  former  ordinance  which  was  declared  invalid  in  In  rt 
Opal  Howard  differed  from  this  in  that  it  prohibited  ** loitering" 
only,  and  made  no  mention  of  ** vagrant"  or  ** vagrancy." 

While  the  statute  gives  authority  to  punish  all  vagrants,  the 
ordinance  only  embraces  by  its  terms  a  class  of  vagrants  de- 
scribed therein,  and  in  this  respect  the  lawmaking  body  of  the 
city  has  not  exercised  all  the  power  granted  to  it.  By  the 
former  ordinance  it  was  sought  to  punish  loiterers,  not  all  loiter- 
ers, but  only  such  as  were  described  therein.  But  it  was  in- 
valid, and  so  decreed,  because  of  the  lack  of  any  authority  in 
cities  to  punish  '* loiterers,"  as  such.  There  is  given  ample 
authority  to  punish  vagrants,  and  this  ordinance  passed  in  the 
exercise  of  such  power  is  not  to  be  overthrown  because  the  word 
** loitering"  is  used  in  defining  the  offense,  and  in  creating  the 
class  of  vagrants  contemplated. 

We  are  of  the  opinion,  therefore,  that  the  city  acted  entirely 
within  the  power  delegated  by  said  Section  3664,  General  Code, 
in  passing  the  existing  ordinance,  and  that  it  is  a  valid  enact- 
ment. 

Judgment  reversed. 

Jones  (Oliver  B.).  J.,  and  Gorman,  J.,  concur. 
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AS  TO  THE  RUNNING  Ot  THE  STATUTE  OF  UMITATIONS 

IN  CASE  or  TRESPASS. 

Court  of  Appeals  for  Stark  County. 
The  Louisville  Brick  &  Tile  Co.  v.  Calmelat  et  al. 

DXecided,  March  24,  1917. 

Trespaas^—Application  of  the  Statute  of  Limitations  to  a  Continuing 
Trespass  or  Nuisance — Emission  of  Smoke,  Soot  and  Oas  Upon 
the  Lands  of  Another. 

1.  Under  the  doctrine  of  permanent  trespass  or  nuisance,  for  which 

but  one  action  lies,  and  for  which  damages  may  be  awarded 
in  solidOf  when  a  man  commits  an  act  of  trespass  upon  another's 
land,  and  thereby  Injures  such  other  at  once  and  to  the  full  extent 
that  such  act  will  ever  Injure  him,  he  Is  liable  at  once  for  this 
one  act  and  all  its  effects;  and  the  time  of  the  statute  of  limita- 
tions runs  from  the  time  of  such  act  of  trespass. 

2.  When  an  owner  of  land  Tightly  and  lawfully  does  an  act  entlrel} 

on  his  own  land,  and  by  means  of  such  act  puts  In  action,  or  di- 
rects a  force  against,  or  upon,  or  that  affects,  another's  land, 
without  such  other's  consent  or  permission,  such  owner  or  actor  is 
liable  to  such  other  for  the  damages  thereby  so  caused  the  latter, 
and  at  once  the  cause  of  action  accrues  for  such  damages;  and 
such  force,  if  so  continued,  Is  continued  by  an  act  of  such  owner  or 
actor,  and  may  be  regarded  as  a  continuing  trespass  or  nuisance; 
and  each  additional  damage  thereby  caused  is  caused  by  him  and 
is  an  additional  cause  of  action;  and  until  such  continued  tres- 
pass or  pulsance  by  adverse  use  ripens  into  and  becomes  a  pre- 
sumptive right  and  estate  in  the  former,  the  latter  may  bring  his 
action. 

A.  M,  McCarty  and  John  C.  Welty,  for  plaintiff  in  error. 
Hart  cfe  KofMer,  contra. 

Powell,  J. 

The  parties  stand  in  this  court  in  the  inverse  order  to  -that  in 
which  they  stood  in  the  court  below,  the  plaintiff  in  error  being 
defendant  in  that  court,  and  the  defendants  in  error,  plaintiffs. 
We  will  refer  to  them  in  this  opinion  in  the  order  in  which  they 
stood  in  the  trial  court. 
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The  plaintiffs  are  the  owners  of  a  tract  of  land  described  in 
the  petition.  The  defendant  is  a  manufacturer  of  brick,  tile 
and  other  clay  products.  Its  plant  is  located  immediately  west 
of  the  premises  of  plaintiffs.  It  owns  and  operates  continuously 
sixteen  tile  or  brick  kilns,  and  had  so  owned  and  operated  said 
plant  for  more  than  four  years  immediately  preceding  the  com- 
mencement of  this  action.  In  the  manufacture  of  its  products  it 
is  alleged  that  large  quantities  of  smoke,  soot,  cinders  and  gas 
constantly  emanate  from  its  kilns,  and  the  same  are  cast  over 
and  upon  plaintiffs'  said  lands,  the  comfort  of  plaintiffs  inter- 
fered with,  and  said  lands  depreciated  in  rental  value  by  reason- 
thereof,  to  plaintiffs'  damage  in  the  sum  of  $2,000,  for  whicli 
they  ask  judgment. 

On  the  trial  of  the  action  in  the  court  below,  plaintiffs  re- 
covered judgment.    Defendant  seeks  a  reversal  in  this  court. 

The  principal  contention  of  the  parties  is  as  to  the  application 
of  the  statute  of  limitations,  which  is  pleaded  as  a  defense. 
The  first  kilns  of  the  defendant  were  built  in  1892.  There  were 
eight  of  them.  In  the  year  1900  the  plant  was  destroyed  by  fire. 
It  was  then  rebuilt  and  eight  more  kilns  added,  and  it  has  been 
operated  continuously  from  1901  until  the  present  time  with  six- 
teen kilns.  The  proper  judgment  to  be  rendered  depends  on  the 
character  of  the  trespass  complained  of.  If  it  is  what,  in  law, 
is  known  as  a  permanent  nuisance,  then  a  cause  of  action  arose 
in  favor  of  plaintiffs  when  the  first  eight  kilns  were  constructed 
in  1892,  and  any  right  of  recovery  was  barred  by  the  statute  of 
limitations  at  the  commencement  of  this  action. 

**When  a  man  commits  an  act  of  trespass  upon  another's 
land,  and  thereby  injures  such  other  at  once  and  to  the  full 
extent  that  such  act  will  ever  injure  him,  he  is  liable  at  once  for 
this  one  act  and  all  its  effects ;  and  the  time  of  the  statute  of  limi- 
tations runs  from  the  time  of  such  act  of  trespass."  Valley  By, 
V.  Franz,  43  Ohio  St.,  623,  625. 

This  is  the  doctrine  of  permanent  trespass  or  nuisance,  for 
which  but  one  action  lies,  and  for  which  damages  may  be  awarded 
in  solido.  It  is  wholly  an  action  for  trespass.  WUliams  v.  Pome- 
roy  Coal  Co.,  37  Ohio  St.,  583 ;  P.  Ballaniine  &  Sons  v.  Pub. 
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Service  Corp.,  86  N.  J.  L.,  331,  L.  R.  A.,  1915A.,  369,  and  Dawns 
V.  Greer  Beaity  Clay  Co.,  9  C.C.(N.S.),  345. 
A  private  or  continuing  nuisance  is  defined  to  be : 

"Anything  done  to  the  hurt  or  annoyance  of  the  lands,  tene- 
ments or  hereditaments  of  another,  and  not  amounting  to  a  tres- 
pass.'' 3  Stephen's  Commentaries  (1st  Ed.),  499,  and  OoodaU 
V.  Crofton,  33  Ohio  St.,  271. 

*  *  The  business  of  burning  brick  is  a  lawful  one,  and  whether 
or  not  it  is  a  private  nuisance  depends  upon  the  circumstances' 
of  each  particular  case."    Downs  v.  Clay  Co.,  supra,  345. 

**And  when  the  owner  of  land  rightly  and  lawfully  does  an 
act  entirely  on  his  own  land,  and  by  means  of  such  act  puts  in 
action,  or  directs  a  force  against,  or  upon,  or  that  affects  an- 
other's land,  without  such  other's  consent  or  permission,  such 
owner  or  actor  is  liable  to  such  other  for  the  damages  thereby 
so  caused  the  latter,  and  at  once  a  cause  of  action  accrues  for 
such  damages;  and  such  force,  if  so  continued,  is  continued  by 
the  act  of  such  owner  and  actor,  and  it  may  be  regarded  as  a 
continuing  trespass  or  nuisance;  and  each  additional  damage 
thereby  cauised  is  caused  by  him  and  is  an  additional  cause  of 
action ;  and  until  such  continued  trespass  or  nuisance  by  adverse 
use  ripens  into  and  becomes  a  presumptive  right  and  estate  in 
the  former,  the  latter  may  bring  his  action."  Valley  Ry.  Co. 
V.  Franz,  43  Ohio  St.,  623,  627,  and  City  of  Mansfield  v.  Hunt, 
19  C.  C,  488. 

There  are  numerous  authorities  in  Ohio  and  elsewhere  support- 
ing the  doctrines  above  laid  down.  The  court  in  the  instant 
case  is  required  to  decide  which  of  the  two  kinds  of  action  is  pre- 
sented by  the  record. 

The  petition  alleges  that  the  defendant,  by  reason  of  the 
smoke,  soot,  cinders  and  gas  emitted  from  defendant's  kilns, 
and  cast  upon  plaintiffs'  lands,  *'has  injured  the  vegetation, 
crops  and  shrubbery  growing  upon  plaintiffs'  premises"  within 
the  four  years  immediately  preceding  the  commencement  of  the 
action. 

It  further  alleges  *Hhat  by  reason  of  the  soot,  cinders  and  of- 
fensive gases  so  cast  upon  and  about  the  premises  of  plaintiff, 
the  comfort  of  the  plaintiffs  has  been   interfered  with,  said 
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premises  rendered  uncomfortable  for  habitation,  and  greatly  de-» 
preeiated  in  rental  value,  for  said  period  of  four  years,  all  to 
the  injury  and  damage  of  the  plaintiffs  in  the  sum  of  two  thou- 
sand dollars." 

The  complaint  last  above  quoted  is  certainly  of  the  character 
of  a  permanent  trespass  or  nuisance,  for  which  but  one  action 
for  damages  can  be  maintained,  and  that  action  is  barred  by  the 
four-year  statute  of  limitations. 

The  charge  first  above  quoted  for  damages  to  '' vegetation, 
crops  and  shrubbery"  of  plaintiffs  is  as  plainly  a  continuing 
trespass,  for  which  an  action  will  lie,  as  the  other  is  a  permanent 
trespass,  and  upon  this  charge  alone  the  court  finds  plaintiffs 
were  entitled  to  recover  in  this  action ;  and  there  being  no  other 
error  prejudicial  to  the  rights  of  the  plaintiff  in  error  complained 
of,  or  shown  by  the  record,  the  court  has  arrived  at  the  conclu- 
sion that  said  judgment  should  be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Houck,  J.,  concur. 


IHJUItY  TO  WOULD  BE  FASSBNGEIL  WHOLE  STEmNC 

ON  STREET  CAK. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Traction  Co.  v.  Weber. 

Decided,  May  16,  1914. 

Negligence — One  Stepping  on  Street  Car— Injured  hy  Sudden  Starting 
of  Car—iEffect  of  Reading  Petition  as  Part  of  CJuvrge  to  Jury — Alle- 
gation Not  Supported  by  Evidence — Rendered  Harmless  hy  Subse- 
quent Instruction  to  Jury — When  One  Becomes  a  Passenger  on  a 
Street  Car, 

1.  One  is  a  passenger  in  a  street  car  who  is  in  the  act  of  stepping 
on  the  step  or  platform,  the  car  having  stopped  for  him;  and  in 
case  of  an  accident  when  stepping  on,  his  rights  are  those  of  a 
passenger.    In  an  action  for  damages  on  account  of  personal  in- 
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juries  due  to  the  sudden  startiiLg  of  &  street  car  under  such  circimi- 
stances,  it  is  not  error  for  the  trial  court  to  refuse  to  incorporate 
In  the  charge  to  the  jury  a  statement  that  to  warrant  a  finding 
that  the  plaintiff  was  a  passenger  the  jury  must  find  that  the  con- 
ductor knew,  or  by  the  exercise  of  ordinary  care  should  hare 
known,  that  the  plaintiff  was  about  to  board  the  car  while  it  was 
at  a  standstill. 
2.  It  is  not  error  for  the  court  to  read  to  the  jury  thp  entire  petition, 
which  petition  sets  forth  an  element  of  damage  not  supported  by 
any  evidence,  where  the  court,  in  the  portion  of  the  charge  which 
followed  the  reading  of  the  pleadings,  did  not  make  any  allusion 
to  the  element  of  damage  which  was  unsupported  by  evidence,  bat 
on  the  contrary  mentioned  the  different  elements  of  damage  which 
would  go  to  make  up  the  verdict  of  the  jury  in  case  they  should 
find  in  favor  of  the  plaintiff. 

Kittredge  &  Wilby  and  R.  E,  Simmonds,  for  plaintiff  in  error. 
Bettinger,  Schmiti  &  Kreis,  contra. 

Jones  (E.  H.),  J. 

In  the  action  below  the  defendant  William  P.  Weber  was 
plaintiff,  and  in  his  petition  sought  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  on  the  af- 
ternoon of  October  23,  1910. 

In  his  petition  it  is  alleged  that  on  said  day  ''one  of  defend- 
ant's North  Norwood  cars  being  operated,  over  Montgomery 
pike,  inwardly  bound,  for  the  said  city  of  Cincinnati,  slopped 
on  the  bridge  which  crosses  the  tracks  of  the  Baltimore  &  Ohio 
Southwestern  Railroad,  in  said  city  of  Norwood,  which  said 
point  is  a  regular  stopping  place,  for  the  purpose  of  taking  on 
passengers  to  be  conveyed  to  Cincinnati. 

**That  while  said  car  was  standing  still,  after  having  stopped 
as  aforesaid,  this  plaintiff  started  to  board  the  same,  and  took 
hold  of  the  rear  post  with  his  left  hand  and  put  his  right  foot 
on  the  step  of  said  car,  and  was  attempting  to  board  the  same 
for  the  purpose  of  being  conveyed  to  Cincinna,ti,  when  said 
car,  through  the  negligence  and  carelessness  of  the  agents  and 
servants  of  said  defendant,  and  before  this  plaintiff  had  ample 
opportunity  to  board  the  same  and  reach  a  place  of  safety,  sud- 
denly and  without  any  notice  or  warning  to  this  plaintiff,  started 
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with  a  violent  and  unusual  jerk  or  motion,  whereby  this  plaint- 
ifF,  without  any  fault  or  negligence  on  his  part,  but  solely 
through  the  negligence  of  said  defendant,  was  violently  thrown 
to  the  street,"  etc. 

The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff  below, 
and  this  proceeding  in  error  is  prosecuted  for  the  purpose  of  re- 
versing the  judgment  in  his  favor  entered  upon  said  verdict. 

Two  assignments  of  error  are  relied  upon  by  plaintiff  in 
error  in  the  brief  and  oral  argument  of  counsel. 

The  first  error  assigned  is  in  the  charge  of  the  court.  The 
plaintiff  in  error  in  its  brief  says: 

*'We  submit  that  there  is  error  in  the  charge  of  the  court  to 
the  jury  with  reference  to  whether  or  not  the  plaintiff  at  the 
time  the  accident  occurred,  was  a  passenger,  and,  as  such,  en- 
titled to  demand  from  the  defendant  that  it  exercise  toward  him 
the  highest  degree  of  care  as  defined  by  the  court  below  in  his 
charge  to  the  jury." 

The  brief  then  quotes  the  following  portion  of  said  charge: 

''Now,  coming  down  to  this  particular  case,  if  the  plaintiff  was 
in  the  act  of  getting  on  the  car,  taking  hold  of  the  car,  and  was 
in  the  act  of  getting  upon  the  car,  he  was  then  entitled  to  the 
rights  of  a  passenger  and  the  obligations  existing  between  the 
company  and  the  plaintiff  are  those  to  which  I  have  already  re- 
ferred :  ordinary  care  on  the  part  of  the  passenger  to  take  care 
of  himself  and  avoid  dangers,  and  the  highest  degree  of  care  on 
the  part  of  the  defendant,  if,  as  I  say  you  find  from  the  evidence 
that  the  plaintiff  had  become  a  passenger.  In  other  words,  that 
he  had  laid  hands  upon  the  car,  and  had  endeavored  to  get  upon 
it.    Also  it  must  be  before  the  car  was  in  motion." 

Counsel  for  plaintiff  in  error  point  out  that  this  portion  of 
the  charge  was  erroneous  in  that  the  trial  judge  did  not  incor- 
porate in  it  something  to  the  following  effect: 

"And  if  the  jury  should  find  that  the  conductor  knew,  or 
by  the  exercise  of  ordinary  care  should  have  known,  that  the 
plaintiff  was  about  to  board  the  car  while  it  was  at  a  standstill." 

It  is  admitted  in  the  answer  of  the  defendant  below  that  the 
place  where  the  accident  occurred  was  a  regular  stopping  place 
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for  taking  on  and  letting  off  passengers.  There  is  no  question, 
from  the  evidence,  but  that  the  car  stopped  for  the  purpose 
of  taking  on  a  group  of  persons  who  were  waiting  for  the  ear. 
It  is  also  uncontradicted  that  the  plaintiff  below  was  among 
those  who  were  waiting  to  board  the  car.  These  facts  having 
been  proven,  and  their  being  no  evidence  tending  to  rebut  the 
same,  it  is  unnecessary,  in  the  opinion  of  the  court,  for  the  trial 
court  to  incorporate  in  its  charge  any  condition  with  reference 
thereto  such  as  that  quoted  above  from  the  brief  of  counsel  ior 
plaintiff  in  error.  The  motorman  and  conductor  both  testified 
that  the  car  stopped  at  this  regular  stopping  place  for  the  pur- 
pose of  taking  on  these  would-be  passengers,  thus  extending  to 
them  an  invitation  which  was  accepted  by  several  persons  as 
soon  as  they  respectively  laid  hold  upon  the  car  for  the  purpose 
of  entering  the  same. 

This  principle  of  law  seems  to  be  well  established,  and  is  con- 
cisely stated  in  I  Nellis  on  Street  Railways  (2d  Ed.),  Section 
252,  as  follows: 

'  ^  One  is  a  passenger  in  a  street  car  who  is  in  the  act  of  stepping 
on  the  step  or  platform,  the  car  having  stopped  for  him,  and  in 
case  of  an  accident  when  stepping  on,  his  rights  are  'those  of  a 
passenger." 

Under  the  undisputed  facts  as  stated  above,  we  conclude  that 
the  charge  of  the  court,  or  the  portion  thereof  above  quoted, 
contains  a  complete  statement  of  the  law  as  applicable  to  this 
case. 

The  second  and  last  assignment  of  error  complained  of  is 
^  stated  in  the  brief  for  plaintiff  in  error  as  follows : 

*  *  We  submit  that  the  court  below  also  erred  in  submitting  to 
the  jury,  by  reading  the  petition,  elements  of  damage  claimed  in 
the  petition  which  were  not  supported  by  any  evidence.  We 
refer  to  the  following  portion  of  the  petition  as  included  in 
the  charge :  '  That  he  was  unable  to  attend  to  his  groeei^y  busi- 
ness but  has  had  to  employ  extra  help  in  order  to  carry  on  the 
same,  during  which  time,  because  of  the  lack  of  his  personal  at- 
tention, he  has  lost  several  customers  and  has  otherwise  sus- 
tained losses  in  said  business.'  " 
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The  bill  of  exceptions  shows  that  the  court  read  to  the  jury 
the  entire  petition,  including  the  language  just  quoted.  It  is 
conceded  that  there  was  no  evidence  to  support  in  any  way 
this  allegation  in  the  petition.  It  is  not  claimed  that  the  court 
in  the  portion  of  the  charge  which  followed  the  reading  of  the 
pleadings  made  any  allusion  to  this  element  of  damage  which 
was  unsupported  by  evidence;  on  the  contrary,  the  court  men- 
tioned the  different  elements  of  damage  which  would  go  to 
niake  up  the  verdict  of  the  jury  in  case  they  should  find  in 
favor  of  the  plaintiff,  and  nowhere  did  it  make  any  mention  of 
the  loss  of  business  complained  of  in  the  petition.  It  would  be 
a  sad  reflection  on  the  intelligence  of  the  twelve  men  who  made 
up  the  jury  to  assume,  in  the  face  of  the  charge  of  the  court 
upon  the  elements  which  constituted  the  damage  and  upon  the 
necessity  of  proof  to  support  each  of  the  claims,  that  they  would 
proceed  to  award  damages  upon  a  claim  in  the  petition  which 
was  abandoned  by  the  plaintiff  in  the  trial  of  the  case  and  which 
had  no  evidence  whatever  in  its  support. 

After  a  careful  examination  of  the  record,  and  a  considera- 
tion of  the  points  advanced  by  counsel  for  plaintiff  in  error,  we 
are  persuaded  that  there  is  no  error  in  any  manner  prejudicial 
to  the  plaintiff  in  error ;  that  substantial  justice  has  been  done ; 
and  that  the  judgment  below  should  be  affirmed. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  and  Swing,  J.,  concur. 
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WRIT  or  MtOHlBITION  MUST  BE  BASED  ON  WANT  OP 

JURISDICTION. 

Court  of  Appeals  for  Franklin  County. 

The  Kanawha  &  Michigan  Railway  Co.  v. 
The  Court  of  Common  Pleas  et  al. 

Decided,  March  7,  1916. 

Prohibition— Writ  of,  Distinguished  from  Writ  of  Error— Can  Only  he 
Invoked  where  there  is  an  Absolute  Lack  of  Jurisdiction. 

1.  The  writ  of  prohibition  can  not  be  made  a  substitute  for  a  proceed- 

ing in  error,  and  in  order  to  invoke  (this  writ  there  must  be  an 
absolute  want  of  Jurisdiction. 

2.  Jurisdiction  is  determined  by  the  pleadings,  and  when  the  petition 

contains  an  averment  sufficient  to  invoke  the  jurisdiction  of  the 
court,  the  question  of  Jurisdiction  must  be  met  by  tendering  an 
issue  of  fact  which  the  court  has  Jurisdiction  to  decide  and  the 
decision  of  which  may  be  reviewed  on  error.  This  rule  is  not 
ehanged  by  an  admission  of  counsel  that  the  averment  in  ques- 
tion is  not  supported  by  the  facts.  Under  such  conditions  the 
remedy  is  error  and  not  prohibition. 

W.  N.  King  and  E.  J.  Jones,  for  applicant. 
In  prohibition. 

Febneding,  J. 

An  ex  parte  application  is  made  for  a  writ  of  prohibition 
against  further  proceedings  in  the  ease  of  Clarence  C.  Casebolt 
against  the  applicant  in  a  proceeding  pending  in  the  Court  of 
Common  Pleas  of  Pranlkin  County.  This  writ  can  not  be  made 
a  substitute  for  a  proceeding  in  error.  State,  ex  rel  Broenstrup, 
V.  The  Court  of  Common  Pleas  of  Montgomery  County  (decided 
by  the  Supreme  Court  June  3,  1913,  11  0.  L.  R.,  72),  and  State^ 
ex  rel  Garrison,  v.  Brough  et  al,  94  Ohio  St.,  115. 

In  order  to  invoke  the  writ,  there  must  be  an  absolute  want  of 
jurisdiction.  Jurisdiction  is  determined  by  the  pleadings.  It 
is  admitted  in  the  case  at  bar  that  the, petition  contained  an 
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averment  that  the  applicant's  railroad  extended  into  Franklin 
county.  This  averment  was  sufficient  to  invoke  the  jurisdiction 
of  the  Court  of  Common  Pleas  of  Franklin  County.  The  case 
is  similar  to  that  of  a  party  brought  in  from  another  county 
because  of  a  joint  liability  with  a  party  over  whom  the  court 
has  jurisdiction.    See  Allen  v.  MUler,  11  Ohio  St.,  374. 

In  such  case  the  question  of  jurisdiction  must  be  met  in  that 
case  by  tendering  an  issue  of  fact  which  the  court  has  jurisdic- 
tion to  decide  and  the  decision  mav  be  reviewed  on  error.  We 
think  this  rule  is  not  changed  by  the  fact  that  counsel  for  the 
plaintiflf  in  the  action  in  the  court  of  common  pleas  admitted  on 
the  hearing  of  a  motion  to  dismiss  for  want  of  jurisdiction  that 
the  railway  company  did  not  extend  into  Franklin  county.  This 
admission  formed  no  part  of  the  pleadings  and  would  «be  merely 
evidence  upon  which  the  court  of  common  pleas  might  be  justified 
in  acting  in  determining  the  issue  of  fact  as  to  jurisdiction^ 

We  have  therefore  reached  the  conclusion  that  the  applicant's 
remedy  is  error  and  not  prohibition. 

Application  refused. 

KuNKLE,  J.,  and  Allread,  J.,  concur. 
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TOWNSHIP  MTCH  mOCKEDINCS. 

Court  of  Appeals  for  Clinton  County. 

BoABD  OP  TawNSHip  Trustees  of  Wilson  Township  v. 

Gilbert  et  al.* 

Decided,  February  22,  1915. 

Ditches — Township  Trustee  May  Petition  for  Totonship  Ditch  in  His 
Capacity  of  Property  Owner — Request  for  Tiling  Not  Necessary, 
When. 

1.  II;  is  unnecessary,  when  township  trustees  are  proceeding  under 

a  petition  containing  an  express  prayer  lor  the  tiling  of  a  ditch, 
that  one  or  more  of  the  parties  interested  should  make  a  written 
request,  at  the  hearing  of  the  petition,  that  the  tiling  be  done. 

2.  There  is  no  inhibition  against  an  owner  of  real  estate  filing  or 

joining  in  a  petition  to  township  trustees  for  an  improvement 
of  a  ditch,  merely  because  at  the  time  he  happens  to  be  a  member 
of  the  board  of  township  trustees,  and  the  proceedings  for  such 
improvement  iare  not  invalid  where  the  record  shows  that  such 
trustee  took  no  part,  as  trustee,  in  the  proceedings  by  the  board  of 
trustees  in  relation  to  the  matter,  and  that  all  proceedings  were 
conducted  by  the  other  members  of  the  board  who  constituted  a 
quorum  and  had  power  to  act. 

Joe  T.  Doan,  Prosecuting  Attorney,  P.  B.  Aldridge  and  James 
M.  Morton,  for  plaintiflf  in  error. 

W.  L  Stewart  and  Hayes  cfe  Hayes,  contra. 

Jones  (E.  H.),  J. 

A  petition  in  error  was  filed  in  this  court  seeking  a  reversal 
of  the  judgment  of  the  court  of  common  pleas  in  setting  aside 
the  action  of  the  township  trustees  of  "Wilson  township  in  cer- 
tain proceedings  had  before  said  trustees  for  the  cleaning,  alter- 
ing and  tiling  of  a  certain  ditch. 

This  ditch  was  originally  constructed  about  the  year  1903, 

*  Motion  for  an  order  requiring  the  Court  of  Appeals  to  certify  its  record 
in  this  case  overruled  by  the  Supreme  Court  April  6, 1915. 
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and  the  petition  filed  with  the  township  trustees,  upon  which 
the  proceedings  under  review  are  based,  prayed  that  ''you  may 
estaiblish,  deepen,  straighten,  alter  the  course  of  if  necessary, 
and  tile  with  proper  underground  drain  tile  that  part  of  the 
township  ditch  known  as  the  Aaron  Gilbert  Ditch  petitioned 
for  by  Aaron  Gilbert  and  located  and  established  the  trustees 
of  said  township  about  August,  1903,  described  as  follows:"  etc. 

It  was  held  by  the  common  pleas  court  on  petition  in  error 
that  under  such  a  petition  the  township  trustees  had  no  author- 
ity to  order  that  said  ditch  or  any  part  thereof  be  tiled,  unless 
one  or  more  of  the  parties  interested  should  make  a  written  re- 
quest, at  the  hearing  of  the  petition,  that  tiling  be  done,  in 
accordance  with  the  terms  of  Section  6614,  General  Code. 

This  section  has  application,  as  we  think,  to  proceedings  in 
the  establishment  and  construction  of  a  ditch  where  the  petition 
does  not  contain  an  express  prayer  for  tiling.  The  proceeding 
under  review,  however,  was  manifestly  brought  under  Section 
6644,  (Jeneral  Code,  which  relates  to  altering,  deepening,  widen- 
ing, enlarging,  repairing,  boxing  or  tiling  a  ditch  already  estab- 
lished and  constructed,  as  was  this  Gilbert  ditch: 

* '  Section  6644.  The  trustees  may  cause  a  ditch,  or  part  there- 
of, located  and  constructed  under  any  law,  to  be  altered,  deep- 
ened, widened,  enlarged,  repaired,  boxed  or  tiled,  and  like  pro- 
ceedings shall  be  had,  so  far  as  applicable,  as  is  required  in  the 
location  and  construction  thereof.  The  expense  thereof  shall 
be  apportioned  as  is  provided  in  this  title  for  original  construc- 
tion.'' 

The  petition  filed  with  the  trustees,  out  of  which  this  con- 
troversy arose,  asks,  among  other  things,  that  the  ditch  be  tiled. 
The  transcript  of  the  proceedings  before  the  township  trustees 
showSy  by  written  objections  filed  and  claims  of  various  kinds 
presented  by  those  interested,  that  the  tiling  was  an  important 
part  of  the  improvement  under  consideration. 

It  seems  to  us  that  it  would  be  a  vain  thing  in  such  a  proceed- 
ing to  require  those  desiring  an  enclosed  ditch,  or  a  tiled  ditch, 
to  renew  this  prayer,  or  to  file  any  sort  of  a  written  request,  when 
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the  original  petition,  as  we  have  said,  clearly  embraced  the 
tiling  of  the  ditch. 

Counsel  for  defendants  in  error  lay  stress  in  their  brief  upon 
the  fact  that  Mr.  Peele,  petitioner  for  the  improvement,  was  at 
the  time  the  petition  was  filed  and  during  the  pendency  of  the 
proceedings,  a  member  of  the  board  of  township  trustees,  and 
that  by  reason  of  his  holding  his  said  position  he  had  no  right 
to  file  the  petition. 

The  statute  provides  that  a  majority  of  the  board  of  township 
trustees  may  act  in  any  matter,  and  we  find  no  inhibition  against 
an  owner  of  real  estate  filing  or  joining  in  a  petition  for  an 
improvement  of  a  ditch  merely  because  at  that  time  he  happens 
to  hold  the  office  of  township  trustee  or  other  office.  The  record 
shows  that  he  took  no  part,  as  trustee,  in  the  proceedings  by  the 
board  of  trustees  in  relation  to  this  matter,  but  that  all  proceed- 
ings were  conducted  by  the  other  members  of  the  board,  who 
constituted  a  quorum  and  had  power  to  act. 

We  find  that  there  was  error  in  the  judgment  of  the  com- 
mon pleas  court  in  reversing  so  much  of  the  proceedings  of  the 
trustees  as  ordered  the  ditch  to  be  tiled. 

We  have  examined  the  other  errors  assigned  in  the  petition 
in  error  filed  in  the  common  pleas  court,  and  fail  to  see  where 
there  was  any  departure  from  the  provisions  of  the  statute  in  the 
action  of  the  trustees. 

Judgment  reversed. 

Swing,  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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EXPERT  OPINIONS  BY  PHYSICIANS  AS  TO  INJURIES 

SUFFERED. 

Court  of  Appeals  for  Lucas  County. 

The  Toledo  Railways  &  Light  Company  v.  Mary  Pbus. 

Decided,  March  31,  1917. 

Professional  Opinions — Where  Given  hy  Physicians  as  to  Injuries  Sus- 
tained— Can  Not  be  Based  on  Statements  Made  by  the  Injured  Party 
— Objections  to  Evidence  Must  be  Promptly  Made — Damages  for  In- 
juries Suffered  Must  be  Limited  to  those  Reasonably  Certain  to 
Result  from  the  Injury, 

1.  A  physician  who  m&kes  an  examination  of  one  who  has  received 

physical  injuries,  for  the  sole  purpose  of  enabling  him  to  testify 
as  an  expert  in  an  action  to  recover  damages  for  such  injury,  can 
not  testify  to  statements  made  by  the  party  as  to  her  condition, 
and  an  opinion  given  by  the  physician  must  not  be  based  in  any 
substantial  degree  on  statements  of  the  injured  party  as  to  sub- 
jective symptoms. 

2.  In  general,  a  physician  when  testifying  as  an  expert  should  be  able 

to  state  to  the  jury,  before  giving  his  opinion,  that  such  opinion  is 
based  upon  his  examination  of  the  person  without  being  affected 
in  any  substantial  degree  by  the  relating  to  him  by  the  person  of 
subjective  symptoms. 

3.  The  law  Imposes  upon  every  litigant  the  duty'  of  vigilance  in  the 

trial  of  a  case,  and  he  can  not  permit  incompetent  evidence  to  be 
introduced  without  objection  or  without  seeking  to  have  the  same 
excluded,  with  reasonable  promptness,  and  at  the  conclusion  of 
the  trial,  especially  after  argument  of  the  case  to  the  jury,  predi- 
cate error  upon  the  refusal  of  the  court  to  exclude  such  evidence 
from  the  jury  at  that  stage  of  the  trial. 

4.  Witnesses  can  not  be  interrogated  as  to  matters  wholly  collateral 

merely  for  the  purpose  of  contradicting  them  by  other  evidence, 
and  if  questions  of  this  character  are  answered  the  answer  can 
not  be  contradicted  by  the  cross-examiner. 

5.  Where  prospective  damages  from  an  injury  are  claimed,  they  should 

be  limited  by  the  court  in  its  charge  to  the  jury  to  such  as  the 
evidence  shows  are  reasonably  certain  to  result  from  the  injury, 
and  it  is  error  to  charge  that  recovery  may  be  had  for  ''such 
future  pain  and  suffering  as  you  find  from  the  evidence  is  liable 
to  ensue." 
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Tracy,  Chapman  &  Welles,  for  plaintiff  in  error. 
Sola  &  Cardbin,  contra. 

Chittenden,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  in  the  court  of  common  pleas,  Mary  Prus,  recov- 
ered a  verdict  and  judgment  against  the  defendant,  the  Toledo 
Railways  &  Light  Company,  in  the  sum  of  twenty-five  hundred 
dollars  as  damages  for  injuries  sustained  by  being  thrown  from 
a  street  car  while  in  the  act  of  alighting  therefrom. 

The  defendant  admits  that  the  plaintiff  was,  on  the  date  of 
the  accident,  to-wit,  the  7th  day  of  December,  1915,  upon  one 
of  the  cars  of  the  defendant,  and  that  in  attempting  to  dismount 
therefrom  she  fell  to  the  pavement.  Tho  defendant  denies  all 
allegations  of  negligence  upon  the  part  of  the  defendant,  and 
pleads  in  the  alternative  that  if  it  was  in  any  wise  negligent,  the 
plaintiff  was  guilty  of  negligence  directly  contributing  to  her 
injuries  in  that  she  attempted  to  dismount  from  a  moving  car. 

The  first  error  relied  upon  for  reversal  of  the  judgment  is 
that  the  verdict  and  judgment  are  against  the  weight  of  the 
evidence.  Without  entering  into  a  discussion  of  the  evidence, 
we  deem  it  suflScient  to  state  that  after  an  examination  of  the 
record  we  are  unable  to  find  that  the  verdict  and  judgment  are 
contrary  to  the  evidence  or  are  not  sustained  by  sufiScient  evi- 
dence. 

It  is  further  claimed  that  the  judgment  shoald  be  reversed 
because  of  the  excessive  amount  of  the  verdict.  The  case  has  been 
twice  tried  in  the  court  of  common  pleas  and  two  juries  have 
assessed  the  damages  of  the  plaintiff  in  the  same  amount,  and 
we  are  unable  to  find  from  the  evidence  that  the  verdict  is  so 
excessive  in  amount  as  to  justify  a  reversal  on  that  ground. 

Upon  the  cross-examination  of  two  physicians  who  were  called 
as  expert  witnesses  on  behalf  of  the  plaintiff,  it  was  shown  that 
the  opinion  expressed  by  them  was  based  in  part  on  statements 
made  by  the  plaintiff  to  them  as  to  her  subjective  symptoms,  as 
well  as  her  recital  of  the  history  of  the  case.  Neither  of  these 
physicians  was  treating  the  plaintiff  for  her  injuries,  but  they 
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were  called  only  for  the  purpose  of  making  an  examination 
with  a  view  to  giving  expert  testimony.  One  of  the  witnesses 
states  that,  regardless  of  any  statements  made  by  the  plaintiff, 
he  thought  his  diagnosis  would  be  the  same,  namely,  that  the 
plaintiff  was  suffering  from  traumatic  neurasthenia.  No  motion 
was  made  on  behalf  of  the  defendant  at  the  time  of  the  examina- 
tion of  the  witnesses  to  exclude  their  opinion  evidence  from  the 
jury  upon  the  ground  that  it  was  based  in  part  upon  statements 
made  by  the  plaintiff  to  them  of  her  subjective  smyptoms.  At 
the  close  of  the  arguments,  but  not  before,  the  defendant  re- 
quested the  court  to  charge  the  jury  with  respect  to  each  of  these 
physicians,  that  no  weight  should  be  given  to  their  opinions, 
based  in  part  upon  the  statements  made  to  them  by  the  plaintiff 
as  to  her  subjective  symptoms  and  the  history  of  her  case,  that 
she  has  traumatic  neurasthenia.  These  requested  instructions 
were  refused  and  such  refusal  is  claimed  to  constitute  prejudi- 
cial error. 

We  find  no  error  in  tlie  action  of  the  court  in  so  refusing  to 
give  these  requested  instructions.  This  court  has  in  many  cases 
followed  the  decision  of  the  Supreme  Court  of  this  state  in 
Pennsylvania  Co.  v.  Files,  65  0.  S.,  403,  which  established  the 
rule  that  when  one  who  has  received  a  physical  injury  calls 
upon  a  ph^'-sician  for  the  sole  purpose  of  enabling  the  physician 
to  testify  as  an  expert  in  a  suit  for  damages  on  account  of  such 
injury,  statements  made  by  the  party  under  such  circumstances 
in  regard  to  his  condition  are  not  admissible  in  evidence.  Coun- 
sel for  plaintiff  contends  that  this  rule  was  not  violated  in  this 
case  for  the  reason  that  the  physicians  were  not  called  upon  to 
testify  to  any  statements  made  by  the  plaintiff  to  them,  and, 
indeed,  this  is  true.  In  direct  examination  it  did  not  appear 
that  their  opinion  was  based  in  any  part  upon  statements  made 
by  the  plaintiff.  This  fact  was  elicited  by  cross-examination, 
and  the  cross-examination,  of  course,  did  not  call  for  any  state- 
ments made  by  the  plaintiff  to  the  physicians.  It  only  developed 
the  fact  that  such  statements  had  been  niade  to  the  physicians 
and  that  their  opinion  was  in  part  based  upon  such  statements. 
It  may  well  be  that  a  physician  who  is  called  for  the  purpose 
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of  examining  a  plaintiff  with  a  view  to  giving  expert  testimony 
may  find  it  important,  and  even  quite  necessary,  to  ask  some 
questions  of  the  plaintiff.  Indeed,  the  nature  of  the  malady 
might  be  such  that  the  statements  would  be  the  only  means  of 
determining  the  malady.  For  example,  if  it  was  claimed  that 
there  was  a  mental  disturbance  resulting  from  an  injury,  ques- 
tions asked  by  a  skillful  physician  would  be  one  of  the  proper 
means  of  determining  the  truth  or  falsity  of  the  claim.  But  in 
general  a  physician  when  testifying  as  an  expert  should  be 
able  to  state  to  the  jury,  before  giving  his  opinion,  that  such 
opinion  is  based  upon  his  examination  of  the  plaintiff  without 
being  affected  in  any  substantial  degree  by  the  relating  to  him 
by  the  plaintiff  of  subjective  symptoms.  It  seems  entirely  clear 
that  if  the  physician  is  precluded  from  relating  to  the  jurj'  the 
statements  made  by  the  plaintiff  in  regard  to  hor  condition,  on 
the  ground  that  such  statements  were  made  without  the  sanction 
of  an  oath  and  under  such  circumstances  as  tend  to  cause  her 
to  exaggerate  her  feelings  or  even  to  make  false  statements  with 
reference  to  them,  that  it  is  equally  obnoxious  to  correct  pro- 
cedure to  permit  the  witness  to  give  to  the  jury  an  opinion 
based  in  any  substantial  degree  upon  those  same  statements  of 
the  plaintiff. 

We  hold  that  the  opinion  evidence  of  Dr.  Baldwin,  which  was 
based,  as  he  said,  in  part  upon  plaintiff's  statements  to  him  as  to 
her  subjective  symptoms,  was  incompetent ;  and  the  opinion  evi- 
dence of  Dr.  Ritchie,  in  so  far  as  it  was  based  in  part  upon  simi- 
lar statements  of  the  plaintiff,  was  incompetent.  The  latter 
witness,  however,  testified  that  his  diagnosis  and  opinion  would 
have  been  the  same  even  if  such  statements  were  excluded  from 
his  consideration. 

This  court  has  discussed  this  class  of  evidence  in  a  number  of 
cases,  and  especially  in  the  case  of  Toledo  Railways  &  Light  Co. 
v.  Yahnke,  decided  February  9,  1914.  We  deem  it  unnecessary 
to  add  anything  to  what  was  said  upon  this  subject  by  this  court 
in  the  opinion  in  that  case,  but  call  attention  to  the  following 
authorities  cited  therein:  Lee  v.  K.  C,  Southern  Ry,  Co.,  206 
Fed.,  765 ;  Railroad  Co,  v.  Huntley,  38  Mich.,  537,  544 ;  Shaugh- 
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nessy  v.  Holt,  236  111.,  485,  same  case,  21  L.  R.  A.  (N.  S.),  826. 

The  ruling  of  the  court  upon  this  evidence  was  not  erroneous, 
however,  for  the  reason  that  objection  to  the  evidence  was  not 
seasonably  made.  One  can  not  permit  incompetent  evidence  to 
be  introduced  in  a  case  without  objection  or  without  seeking  to 
have  the  same  excluded  with  reasonable  promptness,  and  at  the 
conclusion  of  the  trial,  especially  after  argument  of  the  case 
in  which  it  is  to  be  presumed  that  such  evidence,  together  with 
all  other  evidence,  was  analyzed  and  discussed  before  the  jury, 
predicate  error  upon  the  refusal  of  the  court  to  exclude  such  evi- 
dence from  the  jury  at  that  stage  of  the  trial.  (State  v.  Kollar, 
93  0.  S.,  89,  91;  5  Enc.  of  Evidence,  page  616.)  Such  an  ap- 
plication to  exclude  the  evidence  should  in  all  fairness  be  made 
while  the  witnesses  are  in  court  and  the  opportunity  is  available 
for  the  party  who  called  the  witnesses  to  re-examine  them,  if 
he  sees  fit,  on  the  point  in  question,  and  avoid  the  loss  of  their 
testimony  in  so  far  as  it  is  competent. 

Upon  the  cross-examination  of  the  plaintiff  she  was  asked  if 
she  had  ever  received  any  other  injury  and  she  answered  in  the 
negative.  Thereupon  she  was  confronted  with  a  statement  signed 
by  her  in  which  was  set  forth  an  injury  received  by  her  in  1912 
because  of  being  thrown  from  a  car  while  in  the  act  of  alighting 
therefrom ;  also  by  a  receipt  for  forty  dollars  in  full  settlement 
of  a  claim  made  by  her  against  the  Toledo  Railways  &  Light 
Company  for  such  injury.  The  defendant  thereafter  called  a 
conductor  in  its  employ  and  sought  to  prove  by  him  that  on  the 
date  and  at  the  time  of  such  claimed  accident  there  was  in  fact 
no  such  accident.  This  evidence  was  excluded  and  it  is  claimed 
that  the  court  erred  in  so  doing.  The  evidence  as  to  the  former 
accident  was  entirely  collateral  to  the  issues  involved  in  the 
case  on  trial  and  was  claimed  to  be  competent  only  for  the  pur- 
pose of  impeaching  the  plaintiff  and  tending  to  show  that  her 
claim  was  fraudulent.  The  rule  governing  the  cross-examination 
of  a  party  upon  matters  collateral  to  the  issue  is  well  stated  in 
Jones  on  Evidence,  Section  827,  as  follows : 

"Although  witnesses  may  often  be  questioned  on  cross-exami- 
nation as  to  matters  collateral  to  the  issue,  for  the  purpose  of 


874  OHIO  COURTS  OP  APPEALS. 

Toledo  Rys.  ft  L.  Co.  v.  Prues.  [28  O.CJL. 

testing  their  credibility,  it  is  a  well  settled  rule  that  witnesses 
can  not  be  interrogated  as  to  matters  wholly  irrelevant  merely 
for  the  purpose  of  contradicting  them  by  other  evidence.  Hence, 
if  questions  of  this  character  are  answered  the  answei  can  not 
be  contradicted  by  the  cross-examiner.  •  ♦  •  Any  other 
rule  would  lead  to  the  trial  of  innumerable  issues,  the  distrac- 
tion of  the  attention  of  the  jury  from  the  main  question  on  trial, 
and  would  subject  witnesses  to  the  injustice  of  being  compelled 
to  be  prepared  on  all  occasions  to  support  this  testimony  by  that 
of  other  witnesses  upon  subjects  having  no  connection  with  the 
issue." 

The  court  was  undoubtedly  correct  in  its  limitation  of  the  ex- 
amination upon  this  collateral  question. 

Plaintiff  in  error  complains  of  the  general  charge  upon  the 
subject  of  the  assessment  of  damages  for  future  pain  and  suffer- 
ing.   The  charge  upon  thiat  subject  is  as  follows: 

*  *  If  you  find  from  the  testimony  that  those  injuries  are  perma- 
nent you  c»an  incorporate  in  your  assessment  of  damages  for  such 
future*  pain  and  suffering  as  you  find  from  the  evidence  is  liable 
to  ensue." 

And  again: 

*'You  may  include  what,  if  any,  amount  the  testimony  shows 
such  expense  to  have  been,  together  with  any  amount  which 
you  may  find  from  the  testimony  she  is  reasonably  liable  to 
incur  in  the  fucure  therefor." 

The  rule  upon  this  subject  has  been  so  clearly  stated  by  the 
Supreme  Court  in  the  case  of  Femisylvania  Co.  v.  FUes,  supra, 
that  little  need  here  be  said  with  reference  to  this  part  of  the 
charge.    In  that  case  the  rule  as  stated  in  the  syllabus  is: 

** Where  prospective  damages  from  an  injury  are  claimed, 
they  should  be  limited  by  the  court  in  its  charge  to  such  as  may 
be  reasonably  certain  to  result  from  the  injury." 

This  rule  has  been  often  followed  by  this  court  and  we  es- 
pecially call  attention  to  the  discussion  of  the  rule  in  the  opinion 
in  the  case  of  Edward  Poland,  Ouardian,  etc.,  v.  Toledo  RaU- 
ways  d;  Light  Co.,  27  0.  C.  A.,  105.     The  word  'liable"  used  by 
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the  court  in  the  ease  at  bar  is  no  more  than  the  equivalent  of 
'*may.*'  By  the  use  of  this  word  in  the  charge  the  jury  were 
justified  in  considering  any  damage  that  might  by  any  contin- 
gency or  possibility  ensue  in  the  future. 

In  addition  to  the  cases  cited  in  the  opinion  in  the  Poland 
case  we  call  attention  to  the  following:  Green  v.  Catawba  Power 
Co.,  75  S.  C,  102,  in  which  case  the  word  ** liable''  was  used 
in  the  charge  in  the  same  sense  as  in  this  case  and  its  use  was 
cimdemned  and  held  to  be  prejudicial  error.  Also :  Ayers  v.  2>., 
L.  6-  W.  B.  R,  Co./ 158  N.  Y.,  252;  Stutz  v.  C.  cfe  N.  W.  Ry.  Co,^ 
73  Wis..  147 ;  Louisvitte  S.  R.  Co.  v.  Miiiogue,  90  Ky.,  369 ;  Ford 
V.  Des  Moines,  106  Iowa,  94 ;  McBride  v.  St.  Paul  City  Ry.  Co., 
72  Minn.,  291. 

Counsel  for  defendant  in  error  call  attention  to  the  concluding 
statements  in  the  opinion  of  the  Supreme  Court  in  Pennsylvania 
Co.  V.  FUes  in  which  it  is  said  that  inasmuch  as  the  attention 
of  the  trial  court  was  not  called  to  the  error  in  the  charge  upon 
the  subject  of  future  damages  at  the  time  the  charge  was  given, 
they  might  not,  if  that  were  the  only  error,  have  reversed  the 
judgment.  It  is  claimed  that  the  attention  of  the  trial  court  in 
the  case  at  bar  was  not  called  to  this  error  and  that  the  judgment 
ought  not  to  be  reversed  for  that  reason.  In  some  classes  of 
personal  injury  cases  we  might  entirely  agree  with  the  conten- 
tion of  counsel.  For  example,  if  the  permanancy  and  extent 
of  an  injury  are  manifest,  and  the  injury  is  of  some  such  char- 
acter as  to  show  that  future  damage  must  follow,  as,  for  in- 
stance, in  the  loss  of  a  limb  or  any  eye,  we  might  not  be  disposed 
to  disturb  the  verdict  for  an  error  of  the  kind  just  mentioned. 
In  the  case  at  bar,  however,  the  immediate  physical  injury  does 
not  appear  to  have  been  very  great,  and  the  principal  damage, 
as  claimed,  arises  solely  from  a  nervous  disturbance  claimed 
-to  have  resulted  from  such  injury.  Neurasthenia,  which  the 
plaintiff  claims  resulted  from  her  injuries,  is  well  known  to  be 
of  such  character  that  its  duration  is  extremely  uncertain.  It 
therefore  becomes  extremely  important  not  only  that  the  expert 
evidence  should  be  kept  within  proper  and  legal  bounds,  but 
that  the  charge  of  the  court  on  the  measure  of  damages  should 
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be  correct  and  accurate.  As  was  said  in  the  Poland  case,  the 
witnesses  testifying  upon  this  subject  may  not,  upon  all  features 
of  the  question,  be  inclined  to  speak  with  entire  certainty.  Nev- 
ertheless, when  the  court  comes  to  state  the  rule  of  law  to  the 
jury  it  must  be  stated  with  accuracy. 

We  therefore  hold  that  the  charge  as  given  was  erroneous 
and  prejudicial  to  the  rights  of  the  plaintiff  in  error,  and  for 
that  reason  the  judgment  will  be  reversed  and  the  cause  remanded 
for  new  trial. 

KiNKADE,  J.,  and  Richards,  J.,  concur. 


SPECIAL  ASSESSMENTS  FOR  STREET  IMPROVEMENTS. 

Court  of  Appeals  for  Hamilton  County. 

Kelly  v.  City  op  Cincinnati  et  al. 

Decided,  May  17,  1915. 

Assessment — Necessity  for  a  Street  Improvement  Must  he  DecUwed  hy 
Council — Before  a  Special  Assessment  Can  6e  Levied — Different 
Plans  for  Assessment  Can  Not  be  Commingled — Grading  May  be 
Paid  for  by  Special  Assessment. 

1.  When  an  improvement  is  to  be  made  by  a  city  for  which  a  special 

assessment  is  to  be  levied,  council  must  declare  the  necessity  by 
resolution,  which  shall  determine  the  nature  of  the  improvement 
and  the  method  of  the  assessment,  and  where  tuis  is  not  done  the 
cost  can  not  be  assessed. 

2.  Grading  is  a  proper  subject  for  special  assessment. 

3.  Special  assessments  can  not*  be  sustained  in  any  instance  in  ex- 

cess of  special  benefits. 

4.  An  assessment  by  the  front  foot  can  not  be  made  under  the  guise  of 

the  benefit  plan.  Whichever  plan  is  adopted  must  be  pursued  in* 
accordance  with  the  statute,  and  the  two  plans  can  not  be 
commingled. 

5.  The  failure  of  property  owners  to  file  objections  to  special  assess- 

ments under  the  provisions  of  Section  3848,  General  Code,  does  not 
prevent  them  from  seeking  relief  under  the  provisions  of  Section 
12075,  General  Code,  where  the  provisions  of  the  law  relating  to  as- 
sessment in  proportion  to  benefits  have  been  clearly  violated. 


OHIO  COURTS  OP  APPEALS.  377 


1918.]  Hamilton  County. 


Oliver  S,  Bryant,  for  plaintiflP. 

Walter  M,  Schoenle,  City  Solicitor,  and  Frank  K.  Bowmanj 
Assistant  City  Solicitor,  contra. 

Jones  (Oliver  B.),  J. 

This  cause  was  heard  in  this  court  on  appeal  from  the  court 
of  insolvency.  It  is  a  proceeding  brought  by  owners  of  lots  and 
lands  abutting  on  Isabella  street,  seeking  to  enjoin  the  collection 
of  so  much  of  an  assessment  as  they  deem  illegal  and  excessive, 
levied  on  such  lands  by  the  city  of  Cincinnati  for  the  improve- 
ment of  Isabella  street  from  Markbreit  avenue  to  a  point  610 
feet  south. 

Isabella  street  is  a  highway  in  said  city,  extending  from  Mark- 
breit avenue,  almost  at  Madison  road,  southwardly  about  half 
a  mile,  and  that  portion  between  its  southern  terminus  and  a 
point  610  feet  south  of  Markbreit  avenue  had  been  improved  by 
paving  the  roadway  and  setting  curbs  and  gutters,  the  cost  of 
which  improvement  had  been  assessed  against  the  abutting  prop- 
erty. The  part  of  Isabella  street  lying  between  Markbreit  avenue 
and  this  point  610|  feet  south  of  it  had  not  been  improved  prior 
to  the  improvement  for  which  the  assessment  under  considera- 
tion was  levied,  but  the  lots  fronting  on  it  had  been  built  upon 
and  it  was  traveled  on  the  natural  grade  of  the  street  by  vehicles, 
except  for  a  portion  of  about  200  feet  at  its  north  end  just  south 
of  Mlarkbreit  avenue,  which  portion  was  about  twenty  feet 
lower  than  the  portions  of  the  street  both  south  and  north  of 
it.  This  low  portion  could  not  be  used  for  vehicles,  and  Mark- 
breit avenue  could  only  be  reached  over  this  low  portion  of  the 
dedicated  street  by  pedestrians  by  means  of  a  wooden  footbridge. 

Preliminary  to  this  improvement,  no  previous  grade  having 
been  established,. the  city  by  ordinance  of  March  26,  1912,  estab- 
lished the  grade  of  Isabella  street  from  Markbreit  avenue  to  a 
point  610  feet  south,  the  grade  so  fixed  being  that  of  the  natural 
surface  of  that  part  south  of  the  200-foot  portion.  In  the  im- 
provement of  said  street  and  as  a  part  thereof  this  low  portion 
was  filled  with  an  embankment  20  feet  in  height  by  about  200 
feet  in  length,  to  bring  it  up  to  such  established  grade,  the  cost 
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of  such  fill  being  $3,955.39.  In  making  said  improvement  the 
city  also  constructed  certain  cement  sidewalks,  at  a  cost  of  $46.08, 
said  sidewalks  not  being  provided  for  in  the  legislation  had  by 
the  city  council  for  the  improvement. 

Plaintiff,  Barton  11.  Kelly,  contends  that  these  two  items  should 
be  eliminated  from  the  assessment  to  be  charged  against  his 
property. 

The  power  to  levy  special  assessments  on  abutting  or  benefited 
property  is  conferred  by  statute,  and  this  power  can  be  exercised 
only  in  the  manner  provided  by  Law.  (Section  3812,  General 
Code.)  When  an  improvement  is  to  be  made  for  which  a  special 
assessment  is  to  be  levied,  council  must  declare  the  necessity  by 
resolution,  which  shall  determine  the  nature  of  the  improvement 
and  the  method  of  the  assessment.  (Sections  3814  and  3815, 
General  Code.)  It  being  conceded  that  the  small  item  of  cement 
sidewalk  was  not  provided  for  in  the  legislation  for  this  improve- 
ment, its  cost  can  not  be  assessed. 

The  matter  of  grading,  however,  is  not  so  easily  disposed  of. 
The  evidence  submitted  is  in  an  unsatisfactory  state  in  respect 
to  whether  grading  was  or  was  not  provided  for  in  the  improve- 
ment legislation.  In  both  the  amended  petition  and  the  amended 
answer,  on  which  the  case  was  tried,  it  is  alleged  that  the  resolu- 
tion declaring  the  necessity  for  the  improvement,  and  the  ordi- 
nance to  proceed  with  the  improvement,  were  for  an  improve- 
ment *^by  paving  the  roadway  with  bituminous  macadam,  ac- 
cording to  certain  plans  and  specifications  then  on  file  and  ac- 
cording to  the  grade  set  forth  in  said  resolution."  Whether 
grading  specifically  appeared  as  one  of  the  items  of  said  improve- 
ment is  not  shown  by  the  production  of  a  copy  of  the  resolution, 
the  ordinance  to  proceed  with  the  improveijient,  or  the  specifica- 
tions. It  is,  however,  agreed,  that  in  order  to  make  the  grade 
of  said  street  comply  with  the  grade  so  established,  the  city  in 
improving  Isabella  street  constructed  said  fill  at  the  cost  named. 
And  from  the  assessment  ordinance,  a  copy  of  which  was  intro- 
duced, it  appears  that  the  improvement  was  to  be  **by  grading, 
paving  the  roadway  with  bituminous  macadam,  and  construct- 
ing the  necessary  drains  and  inlets.'' 
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It  is  contended  with  great  ability,  on  behalf  of  plaintiff,  that 
where  in  the  improvement  of  a  street  it  becomes  necessary  to 
radically  change  the  natural  contour  of  the  ground  in  the  street 
by  grading,  in  order  to  present  a  proper  smooth  surface  suitable 
to  receive  the  paving,  such  grading  is  analogous  to  the  acquire- 
ment of  the  land  itself  on  which  the  street  is  built,  and  that  its 
cost  can  not  be  charged  against  the  owners  of  abutting  property ; 
that,  while  under  the  old  doctrine  laid  down  in  Cleveland  v. 
Wick,  18  Ohio  St.,  303,  such  an  assessment  could,  have  been  up- 
held for  the  cost  of  the  land  occupied  by  the  street,  the  later  law, 
as  laid  down  in  C,  L,  &  N.  Ey,  Co.  v.  Cincinnati,  62  Ohio  St., 
465,  which  directly  overrules  Cleveland  v.  Wick,  and  in  Baker 
v.  Norwood,  172  U.  S.,  269,  and  Dayton  v.  Bauman,  66  Ohio  St., 
379,  would  forbid  it.  And  it  is  argued  that  the  same  law  would 
apply  to  forbid  the  assessment  of  the  cost  of  necessary  grading. 

To  this  we  can  not  agree.  It  is  common  knowledge  that  one  of 
the  most  important  elements  of  roadbuilding  is  the  grading  of 
the  roadbed  itself  to  a  suitable  and  proper  grade ;  by  excavation, 
where  the  natural  surface  is  too  high,  and  by  embankment, 
where  it  is  too  low.  And  in  a  locality  like  Cincinnati,  where  the 
natural  land  is  more  or  less  hilly,  this  item  of  grading  is  usually 
one  of  the  important  matters  in  the  improvement  of  a  street  that 
has  not  been  previously  improved.  It  is  recognized  as  such  in 
the  statute  itself  by  which  such  special  assessments  are  author- 
ized. Section  3812,  General  Code,  in  which  section  it  is  dis- 
tinctly named  as  one  of  the  elements  of  such  an  improvement. 
It  is  generally  an  essential  part  of  every  surface  improvement, 
for  which  ^  special  assessment  may  be  levied  not  to  exceed  the 
special  benefits  conferred,  as  laid  down  in  Dayton  v.  Bauman, 
supra,  393.  Grading  has  been  distinctly  held  to  be  a  proper 
subject  for  special  assessment  in  numerous  other  cases,  among 
which  are  Longworth  v.  Cincinnati,  34  Ohio  St.,  101,  and  Jessing 
v.  Coltmbus,  1  C.  C,  90,  1  C.  D.,  54  (affirmed,  snh  nom,,  Central 
Ohio  Ed,  Co,  V.  Columbus,  22  W.  L.  B.,  453). 

Counsel  for  plaintiff  relies  upon  Thale  v.  Cincinnati,  Court, 
Index,  February  4,  1902;  Fridman  v.  Norwood,  1  C.C.(N.S.), 
97  (affirmed,  70  Ohio  St.,  431) ;  Carlisle  v.  Cincinnati,  8  CO. 
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(N.  S.),  46  (affirmed,  77  Ohio  St.,  637),  and  Bartley  v.  Cincin- 
nati, 8  C.  C,  226.  An  examination  of  these  eases  shows  that  in 
each  of  them  the  item  of  grading  which  it  was  held  could  not  be 
assessed  was  one  occasioned  by  the  change  of  an  established 
grade  to  which  an  improvement  had  been  previously  made,  and 
came  within  the  terms  of  Section  3838,  General  Code. 

In  the  legislation  for  this  improvement  it  was  provided  that 
5Q  per  cent,  of  its  cost,  and  the  cost  of  intersections,  should  be 
paid  by  the  city,  and  the  remainder  should  be  assessed  upon  the 
abutting  property  in  proportion  to  the  benefits  resulting  to  it 
from  the  improvement.  This  is  the  second  method  of  assessment 
provided  by  Section  3812,  General  Code. 

There  is  no  question  under  the  evidence  but  that  the  making 
of  this  improvemeiTt,  opening  the  street  to  public  travel  by 
means  of  this  fill  out  to  JMarkbreit  avenue,  opened  up  a  thorough- 
fare of  general  benefit  to  the  public,  and  of  particular  benefit 
not  only  to  the  north  610  feet  of  Isabella  street,  but  to  the  south- 
ern portion  of  that  street  as  well,  and  to  cross  streets  and  the 
entire  neighborhood.  This  is  undoubtedly  recognized  by  the 
city  in  paying  more  than  one-half  of  the  cost.  Whether  this  was 
the  fair  proportion  of  the  cost  to  be  paid  by  the  city,  and  whether 
the  district  to  be  specially  assessed  as  being  specially  benefited 
should  have  been  limited  as  it  was,  are  matters  to  be  determined 
by  the  city  council,  and  its  discretion  can  not  be  controlled  by  the 
courts  in  the  absence  of  manifest  abuse. 

The  power  of  the  court  can  however  be  invoked  under  Section 
12075,  General  Code,  to  enjoin  the  collection  of  illegal  assess- 
ments, and  special  assessments  can  not  be  sustained  in  any  in- 
stance in  excess  of  special  benefits.  Chamberlain  v.  Cleveland, 
34  Ohio  St.,  551 ;  Walsh  v.  Barron,  Treas,,  61  Ohio  St.,  15,  and 
^yalsh  V.  Sinms,  Treas.,  65  Ohio  St.,  211. 

In  this  case  a  consideration  of  the  assessment  as  fixed  by  the 
ordinance  to  assess,  confirming  the  report  of  the  estimating  board 
and  the  evidence  as  to  values  and  special  benefits,  shows  that  the 
amounts  assessed  were  not  fixed  as  required  by  law  in  propor- 
tion to  the  special  benefits,  but  that  the  lots  abutting  the  fill  on 
the  east  side  were  assessed  on  a  basis  of  $1.61  per  front  foot  and 
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those  on  the  west  side  on  a  basis  of  $1.04  per  front  foot,  while 
all  the  remainder  of  the  property  was  assessed  at  amounts  that 
would  be  obtained  by  the  uniform  rate  of  $4.50  per  front  foot. 

From  the  evidence  it  is  apparent  to  the  court  that  the  lots  at 
the  north  end,  abutting  the  fill,  received  as  much  and  in  fact 
greater  benefit  from  the  improvement  than  did  the  other  prop- 
erty, and  that  the  low  amounts  for  the  assessments  were  fixed 
with  the  idea  that  larger  amounts  might  be  uncollectible  because 
of  the  limited  value  of  the  lots.  The  evidence  also  shows  that 
the  value  of  the  deeper  lots  on  the  east  side  was  greater  than 
that  of  those  on  the  west  and  the  special  benefit  was  correspond- 
ingly greater. 

An  assessment  by  the  front  foot  can  not  be  made  under  the 
guise  of  the  benefit  plan.  Which  ever  plan  is  adopted  must  be 
pursued  in  accordance  with  the  statute  and  the  two  plans  can  not 
be  commingled.  (Kelly  v.  Clev^lnndj  34  Ohio  St.,  468,  and 
Dick  V.  Toledo,  11  C.  C.,  349.)  See  also,  as  to  benefit  assess- 
ments, Cincinnati  v.  Baische,  52  Ohio  St.,  324;  Klein  v.  Cindn- 
nati,  7  C.  C,  266,  and  Frey  v.  Findlay,  Id.,  311,  319. 

The  property  owners  had  an  opportunity  to  object  to  this 
assessment  under  the  provisons  of  Section  3848,  General  Code, 
and  should  have  done  so,  when  the  amounts  might  have  been 
properly  equalized  and  adjusted  under  Sections  3849  and  3850, 
General  Code.  But  their  failure  to  file  such  objections  does  not 
prevent  them  from  seeking  relief  under  Section  12075,  General 
Code  where,  as  in  this  ease,  the  provisions  of  the  law  relating 
to  assessment  in  poportion  to  benefits  have  been  so  clq^rly  vio- 
lated. The  amended  petition  does  not  ask  for  an  injunc- 
tion against  the  entire  .assessment  as  levied,  but  only  for 
an  injunction  as  to  any  excess  over  what  might  be  found 
to  be  a  legal  charge.  The  validity  of  the  entire  assess- 
ment as  made  is,  however,  brought  to  the  consideration 
of  the  court,  and  with  an  amendment  of  the  pleadings 
might  be  set  aside  as  entirely  illegal,  with  an  order  per- 
mitting the  city  to  levy  a  reassessment.  This  would  involve 
delay  and  expense.  The  evidence  shows,  and  plaintiff  admits, 
that  his  property  has  been  specially  benefited.     If  the  amount 
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assessed  had  been  distributed  at  a  uniform  rate  on  the  entire 
frontage  assessed,  it  would  have  amounted  to  a  rate  of  about 
$3.45  per  front  foot.  In  the  opinion  of  the  court  each  of  plaint- 
iff ^s  lots  has  been  specially  benefited  to  that  extent,  and  said 
assessment  is  a  proper  charge  in  the  several  amounts  that  may 
result  fiom  a  calculation  of  the  front  feet  of  the  respective  lots 
by  such  rate,  and  to  that  extent  will  be  sustained. 

A  decree  may  be  taken  enjoining  the  collection  of  any  part  of 
said  assessments  in  excess  of  such  amounts. 

Judgment  accordingly. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 


COMPENSATION  TO  INJURED  EMPLOYEE. 

Court  of  Appeals  for  Hamilton  County. 

The  Ohio  Traction  Co.  v.  Washington. 

Decided,  January  19,  1916. 

Workmen's  Compensation — Receipt  of  Atoard  from  the  State  Fund — 
Not  a  Bar  to  an  Action  Against  a  Joint  Tort-Feasor,  Other  Than} 
the  Employer. 

The  receipt  of  money  by  an  injured  employee  from  the  state  liability 
board  of  awards  by  virtue  of  the  workmen's  compensation  law 
is  not  a  bar  to  an  action  for  damages  against  a  person  other 
than  the  employer  whose  negligence  contributed  to  the  injury. 

Kinkead  tO  Rogers,  for  plaintiff  in  error. 
Fulford.  Shool',  Wilby  dj  Frkke,  contra. 

Jones  (E.  H.),  J. 

The  receipt  of  money  by  an  injured  employee  from  the 
state  liabilitv  board  of  awards  by  virtue  of  the  work- 
men's  compensation  law  is  not  a  bar  to  an  action  for 
damages  against  a  person  other  than  the  employer  whose  neg- 
ligence contributed  to  the  injury,  there  being  no  provision 
in  said  act  making  the  remedy  therein  provided  exclusive. 
The  rule  that  settlement  with  one  joint  tort-feasor  is  a  bar 
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to  recovery  from  the  other  has  no  applicAtiou  and  can  not  be 
invoked  in  such   a  case. 

The  presence  of  the  piece  of  timber  in  the  court  room  was 
witliin  the  discretion  of  the  trial  judge,  and,  while  the  prom- 
inence given  it  during  the  trial  may  have  been  unusual,  it  was 
not  error  upon  which  a  reviewing  court  could  bottom  a  judg- 
ment of  reversal. 

We  find  no  error  in  the  proceedings  in  the  superior  court,  and 
its  judgment  will  be  aifirmed. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


BASTARDY  PROCEEDINGS  BY  A  MARRIED  WOMAN. 

Court  of  Appeals  for  Clark  County. 

State  op  Ohio,  ex  rel  Mary  Roden,  v.  Edward  N.  Cregar. 

Decided,  January  5,  1918. 

Bastardy — Not  Maintainable  Where  the  Child  Was  Born  After  tfie 
Marriage  of  the  Mother — Section  12110. 

Bastardy  proceedings  can  not  be  maintained  by  a  married  woman, 
notwithstanding  the  child  was  begotten  prior  to  her  marriage 
by  a  man  other  than  her  husband. 

T.  J.  McCormicJc,  for  plaintiff  in  error. 
Stafford  &  Arthur,  contra. 

KUNKLE,  J. 

This  is  a  proceeding  in  bastardy  which  was  originally  brought 
before  a  justice  of  the  peace  under  Section  12110,  General  Code. 
This  section  provides: 

**When  an  unmarried  woman,  who  has  been  delivered  bf  or 
is  pregnant  with  a  bastard  child,  makes  a  complaint  in  writing, 
under  oath,  before  a  justice  of  the  peace,  charging  a  person  with 
being  the  father  of  such  child,  ho  thereupon  shall  issue  his  war- 
rant, directed  to  any  sheriff  or  constable  of  the  state,  command- 
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ing  him  to  pursue  and  arrest  such  accused  person  in  any  county 
therein,  and  bring  him  forthwith  before  such  justice  to  answer 
such  complaint/' 

Without  undertaking  to  quote  in  detail  from  the  record,  it  is 
suflScient  to  say  that  the  same  discloses  that  the  child  in  ques- 
tion was  begotten  September  26th,  1916;  that  Mary  Roden,  the 
complainant,  was  married  February  12,  1917 ;  that  the  child  in 
question  was  born  June  13,  1917 ;  that  the  complainant  was,  at 
the  time  of  the  birth  of  the  child,  at  the  time  the  proceeding 
was  instituted  before  the  justice  of  the  peace,  and  still  is,  a 
married  woman,  being  the  wife  of  a  man  other  than  defendant  in 
error. 

Can  this  proceeding,  under  such  a  state  of  facts,  be  main- 
tained? We  have  carefully  considered  the  briefs  which  have 
been  filed  by  counsel.  Without  attempting  to  discuss  the  author- 
ities so  cited  in  detail,  we  are  of  opinion  that  under  the  reading 
of  Section  12110,  General  Code,  and  under  the  Ohio  decisions, 
such  as  30  0.  S.,  627 ;  43  0.  S.,  478,  etc.,  this  action  can  not  be 
maintained. 

We  are  also  of  opinion  that  the  case  cited  by  counsel  for 
plaintiff  in  error  in  the  65  Nebraska  Reports,  p.  608,  is  clearly 
distinguishable  from  the  case  at  bar. 

A  consideration  of  the  Ohio  cases,  in  our  opinion,  requires  a 
holding  to  the  effect  that  the  action  can  not  be  maintained. 

The  judgment  of  the  lower  court  will  therefore  be  affirmed. 

Allread,  J.,  and  Ferneding,  J.,  concur. 
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GOODS  STORED  IN  RAILWAY  WAREHOUSE  INJURED 

BY  FLOOD. 

Court  of  Appeals  for  Hamilton  County. 

The  Baltimore  &  Ohio  Southwestern  Railroad  Co.  v. 

wuest  et  al. 

Decided,  December '28,  1915. 

Act  of  God — 2feglxgence  Commingled  Therewith — Cotton  Stored  in  a 
Railway  Warehouse — Damaged  ly  the  Waters  of  an  Extraordinary 
Flood — Whether  Warehouseman  Exercised  Ordinary  Care  a  Ques- 
tion for  the  J  wry, 

1.  A  warehouseman  is  liable  for  damage  done  by  an  unprecedented 

flood  to  goods  stored  in  his  warehouse  where  his  own  negligence 
oommingling  with  the  act  of  God  as  an  active  and  co-operative 
element  resulted  in  damage  to  the  goods. 

2.  A  negligent  warehouseman  can  be  excused  for  failure  to  exercise 

ordinary  care  only  in  cases  where  the  superior  force  of  the  act  of 
God  would  have  produced  the  same  damage  whether  the  warehouse- 
man had  been  negligent  or  not. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  plaintiff  in  error. 
Frank  J.  Dorger  and  Robert  S.  Alcorn,  contra. 

Jones  (E.  H.),  J. 

This  action  was  brought  in  the  Superior  Court  of  Cincinnati 
by  the  defendants  in  error,  Mary  and  Adam  Wuest,  doing  busi- 
ness as  Adam  Wuest,  against  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  to  recover  damages  sustained  during  the. 
flood  of  March,  1913,  by  plaintiffs  below  on  bales  of  cotton  and 
linters  stored  at  the  storage  warehouse  of  the  railroad  company 
at  the  southwest  comer  of  Front  and  Mill  streets  in  the  city  of 
Cincinnati. 

The  railroad  company,  as  a  part  of  its  business,  had  three 
different  warehouses  in  Cincinnati,  where  it  did  a  storage  busi- 
ness for  the  benefit  of  the  public  desiring  such  accommodations. 
One  was  a  large  five-story  brick  warehouse,  extending  from  the 


886  OHIO  COURTS  OP  APPEALS. 


Railwa>  V.  Wuest  et  al.  [28  0.CA. 


west  side  of  Smith  street  westwardly  to  Mill  street.  In  addi- 
tion to  this  large  warehouse  for  the  storage  of  general  merchan- 
dise, the  railroad  company  had  a  one-story  frame  building  on 
the  southwest  corner  of  Second  and  Mill  streets,  and  one  on  the 
east  side  of  Mill  street.  The  plaintiffs  had  stored,  at  the  time 
of  the  flood,  324  bales  of  cotton  and  linters  all  but  a  small  por- 
tion of  which  were  stored  in  what  was  known  as  the  old  Southern 
Railway  building  on  the  southwest  corner  of  Mill  and  Second 
streets.  A  few  of  the  bales  were  stored  in  what  was  called  the 
!Pruit  House,  on  the  opposite  corner.  The  plaintiffs  had  been 
storing  cotton  in  those  warehouses  for  seven  or  eight  years 
prior  to  the  flood  of  March,  1913. 

Defendant  claimed  that  the  damage  to  plantiffs'  cotton  was 
due  to  the  flood  of  March,  1913,  and  was  the  result  of  an  act 
of  God.  The  defendant  further  claimed  that  in  the  exercise  of 
ordinary  care,  in  view  of  all  the  circumstances  and  conditions, 
it  did  all  that  could  be  reasonably  expected  of  it  for  the  pro- 
tection of  the  cotton,  and  that  it  is  therefore  not  responsible 
for  the  damage  sustained  by  plaintiffs  on  account  of  said  flood. 

The  trial  resulted  in  a  verdict  in  favor  of  the  plaintiffs  below 
for  $3,631.50,  and  to  reverse  the  judgment  upon  this  verdict  this 
proceeding  in  error  is  prosecuted.  The  last  paragraph  of  the 
statement  above  made  accurately  states  the  respective  claims 
of  the  parties  in  this  case  a,nd  tersely  states  the  issue  which 
the  jury  was  called  upon  to  decide,  which  issue  is  exclusively 
one  of  fact  for  the  jury. 

The  judgment  of  the  court  below,  based  as  it  is  upon  the  ver- 
dict of  the  jury,  can  not  be  disturbed  by  this  reviewing  court 
unless  it  is  found  that  there  was  some  prejudicial  error  either 
in  the  admission  or  rejection  of  evidence  or  in  the  charge  of  the 
court.  Recognizing  this  situation,  counsel  for  plaintiff  in  error 
rely  for  a  reversal  of  this  judgment  upon  alleged  errors  of  the 
trial  judge  in  the  general  charge  and  in  the  refusal  to  give  cer- 
tain special  charges  requested  by  them,  together  with  the  giving 
of  certain  special  charges  requested  by  plaintiffs  below. 

The  examination  of  the  bill  of  exceptions,  with  a  view  to  as- 
certaining the  action  of  the  court  in  giving  the  law  of  the  case 
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to  the  jury,  shows  that  counsel  for  plaintiff  in  error  in  their 
carefully  prepared  brief  have  made  complaints  of  error  which 
are  not  borne  out  by  the  bill  of  exceptions.  For  example,  we 
quote  from  page  36  of  said  brief  as  follows: 

''The  essential  and  important  fact  in  this  case  was  that  the 
damage  to  plaintiffs'  property  was  caused  by  *an  act  of  God,' 
to-wit,  the  flood  in  the  Ohio  River,  and  that  being  the  case  the 
defendant's  negligence,  if  there  were  any,  which  we  deny  and 
will  discuss  at  a  later  stage  of  this  brief,  did  not  make  the  de- 
fendant liable  for  the  damage  to  plaintiff's  property." 

Continuing,  on  page  37,  counsel  quote  from  the  opinion  of 
our  Supreme  Court,  in  Assur  v.  City  of  Cincinnati  et  al,  8S  Ohio 
St.,  181,  at  page  187,  language  which  they  construe  as  a  finding 
of  that  court  to  the  effect  that  the  flood  of  1913  throughout  the 
state  of  Ohio  was  **an  act  of  God,"  and  counsel  then  say,  on  page 
37  of  the  brief  : 

**lf  this  court  does  not  know  already  that  the  flood  of  1913 
was  "^an  act  of  God,'  certainly  the  decision  of  the  Supreme  Court 
that  it  was,  is  binding  upon  and  will  govern  this  court. 


>> 


One  would  think  from  reading  this  portion  of  the  brief  that 
there  was  some  ground  of  complaint  against  the  charge  upon 
this  subject,  but  upon  examination  of  the  charge  we  find  that 
the  court,  upon  page  383  of  the  bill  of  exceptions,  used  this  lan- 
guage in  its  charge  to  the  jury: 

*'The  flood  of  ^lareh,  1913,  in  some  of  its  aspects  may  prop- 
erly be  considered  by  you  as  such  an  act  of  God." 

From  a  reading  of  the  entire  brief,  however,  it  fairly  appears 
that  the  thing  complained  of  by  counsel  in  this  connection  is 
that  the  court  refused  to  charge  that  the  damage  to  the  cotton 
was  an  '*act  of  God."  Such  a  charge  would  have  been  erroneous 
u^der  the  evidence  in  this  case,  pages  of  the  record  being  de- 
voted to  testimony  adduced  by  plaintiffs  tending  to  show  that 
notwithstanding  the  unusual  and  almost  unprecedented  flood 
in  the  Ohio  river,  the  railroad  company,  as  the  custodian  of 
th€se  goods,  had  ample  time  and  opportunity  to  protect  them 
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from  the  ravages  of  the  flood  and  to  remove  them  to  a  place  of 
safety.  It  was  shown  that  after  warnings  had  been  received 
through  the  weather  bureau, .  and  other  sources,  of  an  unex- 
pected rise  in  the  Ohio  river,  409  tons  of  freight  had  been  re- 
ceived and  stored  by  the  company  through  its  regular  employes 
in  the  large  warehouse  near  by.  The  purpose  of  this  and  other 
evidence  was  to  place  fully  before  the  jury  the  facts  and  condi- 
tions existing,  in  order  that  it  might  be  determined  whether  or 
not  the  claim  of  the  railroad  company,  that  it  did  all  that  could 
reasonably  be  expected  of  it  for  the  protection  of  the  cotton, 
in  view  of  all  the  circumstances  and  conditions,  was  true.  All 
this  evidence  so  offered  was  relevant  and  material  under  the  law, 
as  well  stated  in  the  case  of  Backus  &  Sons  v.  Start  et  al^  13 
Fed.  Rep.,  69,  the  syllabus  of  which  reads : 


**3.  Warehousemen  are  not  required  to  provide  against  an 
unprecedented  emergency ;  but  if  they  have  reason  to  expect  such 
an  emergency,  they  are  bound  to  take  such  precautionary  meas- 
ures to  prevent  loss  as  prudent  and  skillful  men  in  the  like  busi- 
ness and  under  like  circumstances  might  be  expected  to  use. 

'*4.  They  are  not  bound  to  have  or  keep  on  hand  special 
facilities  to  meet  and  overcome  possible  but  unexpected  and  un- 
precedented emergencies,  which  are  included  in  what  is  called  the 
*act  of  God*;  but  if  imminent  danger  presents  itself,  to  use  such 
appliances  and  means  as  the  ordinary  and  safe  conduct  of  their 
business  requires  them  to  possess,  and  such  as  are.  at  hand,  and 
to  use  them  with  such  promptness  as  would  be  expected  of  ordi- 
narily careful  and  prudent  men  in  regard  to  their  own,  or 
property  entrusted  to  their  care  under  like  circumstances." 

Section  8459,  General  Code,  thus  defines  in  part  the  duties 
of  a  warehouseman: 

**A  warehouseman  may  insert  in  a  receipt,  issued  by  him,  any 
other  terms  and  conditions,  provided  that  such  terms  and  condi- 
tions shall  not: 

**1.     Be  contrary  to  the  provisions  of  this  chapter. 

' '  2.  In  any  wise  impair  his  obligation  to  exercise  that  degree 
of  care  in  the  safekeeping  of  the  goods  entrusted  to  him  which  a 
reasonably  careful  man  would  exercise  in  regard  to  similar  goods 
of  his  own." 

And  in  II,  A.  Johnson  &  Co,  v.  Springfield  Ice  &  Refrigerating 
Co,,  143  Mo.  App.,  441,  it  is  held: 
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*' A  warehouseman  can  not  escape  liability  for  damage  from  an 
unprecedented  flood  to  goods  stored  in  his  warehouse  where  it 
appears  that  his  own  negligence,  commingling  with  the  act  of 
Gfod  as  an  active  and  co-operative  element,  resulted  in  damages 
to  the  goods.  The  warehouseman  would  be  excused  for  failure 
to  exercise  ordinary  care  only  in  cases  where  the  superior  force 
of  the  act  of  God  would  have  produced  the  same  damage  whether 
the  warehouseman  had  been  negligent  or  not.*' 

From  Memphis  &  Charleston  Rd.  Co.  v.  Reeves,  10  Wall.,  176, 
179,  we  quote  the  following  language  from  the  charge  of  the 
trial  court  in  that  case,  which  was  held  by  the  reviewing  court 
to  be  a  correct  charge: 

**When  the  damage  is  shown  to  have  resulted  from  the  im- 
mediate act  of  God,  such  as  a  sudden  and  extraordinary  flood, 
the  carrier  would  be  exempt  from  liability,  unless  the  plaintiff 
shall  prove  that  the  defendant  was  guilty  of  some  negligence  in 
not  providing  for  the  safety  of  the  goods.  That  he  could  do  so 
must  be  proven  by  the  plaintiff,  or  must  appear  in  the  facts  of 
the  case." 

I 

These  excerpts  correctly  state  what  we  conceive  to  be  the  law 
applicable  to  this  case.  We  now  quote  from  the  charge  of  the 
trial  court  in  the  instant  case,  at  pages  383-4-5  of  the  bill  of  ex- 
ceptions : 

*'An  extraordinary  flood  of  such  volume  and  height  and  com- 
ing with  such  rapidity  as  to  be  almost  if  not  quite  unprecedented, 
is  sometimes  referred  to  as  an  act  of  God.  By  this  term  is  meant 
an  occurrence  directly  and  entirely  due  to  natural  causes  oper- 
ating without  human  intervention  and  such  that  because  of  its 
magnitude  or  the  suddenness  of  its  coming,  it  could  not  have 
been  forseen  in  the  light  of  ordinary  knowledge. 

'*The  flood  of  March,  1913,  in  some  of  its  aspects  may  prop- 
erly be  considered  by  you  as  such  an  act  of  God. 

*'The  question,  however,  in  this  case  remains  for  your  deter- 
mination, whether  the  defendant  under  the  circumstances  exist- 
ing for  the  period  shortly  prior  to  the  stage  of  flood  which 
reached  plaintiffs*  goods,  and  with  the  knowledge  of  conditions, 
which  defendant  had  or  should  have  had  at  that  time,  exercised 
ordinary  care  for  these  goods  stored  in  the  so-called  fruit  house 
and  old  southern  depot  warehouses. 
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**If  the  defendant  had  or  should  have  had  knowledge  of,  or 
reasonable  ground  to  anticipate  a  stage  of  water  in  excess  of 
sixty- two  feet,  at  about  which  height  plaintiffs'  cotton  was  origi- 
nally stored,  and  after  such  knowledge  was  had  or  should  have 
been  had,  failed  to  use  facilities  reasonably  available  and  such 
as  would  have  been  employed  by  ordinary  prudence  to  protect 
the  cotton  from  such  stage  of  Hood  as  was  reasonably  to  have 
been  anticipated,  then  defendant  was  negligent.  Defendant, 
however,  was  not  bound  to  keep  on  hand  and  immediately  availa- 
ble facilities  to  meet  an  emergency  not  reasonably  to  have  been 
anticipated,  but  only  to  take  such  precautionary  measures  to 
prevent  loss  as  prudent  and  skillful  men  in  a  like  business  and 
under  like  circumstances  would  ordinarily  take. 

*  *  The  standard  of  ordinary  care  is  in  law  an  unvarying  stand- 
ard, but  manifestly  that  action  or  inaction  which  will  amount  to 
ordinary  care  depends  on  the  facts  and  circumstances  of  each 
particular  case.  Ordinary  care  is  a  course  of  ordinary  pru- 
dence, commensurate  with  the  danger  reasonably  to  -be  antici- 
pated. 

**  Accordingly,  if  you  should  find  that  at  the  time  in  question 
the  defendant  was  wanting  in  the  duty  of  care  incumbent  upon 
it  with  respect  to  plaintiff's  goods,  the  defendant  would  not  be 
excused  by  the  mere  fact  of  the  occurrence  at  that  time  of  an 
act  of  God,  manifested  in  the  flood.  In  such  event  you  must  de- 
termine further  whether  such  negligence  on  the  part  of  the  de- 
fendant if  the  defendant  was  negligent,  or  such  act  of  God  or 
other  cause  was  the  operative  or  proximate  cause  of  the  damage. 
If  defendant  was  negligent  and  such  negligence  operated  proxi- 
mately and  directly  to  cause  damage  to  plaintiff's  cotton,  the 
defendant  is  responsible  for  such  damage. 

**If,  however,  you  should  find  that  the  flood  in  the  extent, 
rate  of  increase  and  height  was  such  as  was  not  reasonably  to 
have  been  anticipated  by  defendant  in  time  to  provide  against 
damage  to  plaintiffs'  goods  by  measures  of  ordinary  prudence 
in  view  of  facilities  reasonably  accessible,  and  if  as  the  flood 
increased  the  defendant  took  such  precautions  as  were  called  for 
by  ordinary  prudence,  then  the  damage  which  actually  resulted 
is  chargeable  to  what  has  been  termed  an  act  of  God  and  not  to 
negligence  on  the  part  of  defendant  and  defendant  can  not  be 
held  to  answer  therefor." 

This,  we  think,  is  a  clear  and  complete  statement  of  the  law 
considered  both  as  an  abstract  proposition  and  as  touching  the 
issues  in  this  case. 
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There  were  a  great  many  special  charges  requested  by  each  of 
the  parties  in  the  trial  below,  and  most  of  the  argument  of  coun- 
sel for  plaintiflf  in  error,  both  orally  and  by  brief,  was  addressed 
to  alleged  errors  of  the  court  in  ruling  upon  these  special  re- 
quests. We  have  found  that  the  rulings  of  the  learned  judge 
upon  each  and  all  of  these  requests  were  consistent  with  the  cor- 
rect view  ot  the  law  entertained  by  him  and  as  expressed  to  the 
jury  in  the  portion  of  the  general  charge  above  set  out. 

As  before  stated,  it  was  the  contention  of  counsel  for  plaintiff 
in  error,  both  in  this  court  and  in  the  court  below,  that  under  the 
evidence  in  this  case  a  verdict  should  have  been  instructed  for 
the  defendant  at  the  close  of  all  the  evidence,  on  the  theory  that 
the  flood  in  the  Ohio  river  in  the  year  1913,  which  caused  this 
damage,  was  an  **act  of  God."  We  have  already  made  clear 
our  views  that  such  an  act  on  the  part  of  the  trial  court  would 
have  been  erroneous  and  wholly  unjustified  by  the  facts  in  this 
case.  Cases  are  cited  in  which  it  has  been  held  by  eminent  au- 
thorities that  the  evidence  not  only  justified  but  required  such 
action  by  the  trial  court.  Other  actions  for  damages  by  flood 
have  been  cited  where  the  judgments  of  the  nisi  prius  courts 
have  been  reversed  for  the  refusal  of  the  trial  judge  to  charge 
that  the  damage  caused  by  the  flood  was  an  **act  of  God."  Some 
of  these  cases  grew  out  of  the  great  flood  at  Kansas  City  on  May 
31,  1903.  The  damage  at  that  time  and  place  was  caused  by 
joint  floods  in  the  Missouri  and  Kaw  rivers,  which  unite  at  or 
near  Kansas  City.  The  weather  reports  predicted  the  rise  in 
the  Missouri  river,  but  the  rise  in  the  Kaw  river  was  not  only 
wholly  unexpected  but  was  unprecedented.  The  weather  bureau 
had  received  no  advices  as  to  the  water  in  the  Kaw  river.  There 
was  nothing  in  the  telegraphic  reports  to  indicate  an  unprece- 
dented volume  of  water  in  the  Missouri  river. 

In  Wertkeimer,  Swartz  Shoe  Co,  v.  Missouri  Pac.  Ry.  Co.,  147 
Mo.  App.,  489,  126  S.  W.  Rep.,  793,  which  is  one  of  these  flood 
cases,  the  court  in  its  opinion,  describing  this  flood,  says  at  page 
494: 

*'This  rise  had  been  gradual  for  several  days  and  was  due  to 
heavy  rains  over  the  States  of  I^Iissouri  and  Kansas  having 
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swollen  the  Missouri  and  Kansas  rivers.  But  similar  overflows 
had  occurred  before  in  the  river  bottom  at  Kansas  City  with- 
out damaging  property,  and  similar  warnings  had  been  given 
by  the  weather  office.  On  May  31st  an  overwhelming  flood  oc- 
curred there  in  consequence  of  a  vast  volume  of  water  pouring 
from  the  Kaw  river  in  a  torrent  strong  enough  to  turn  back  the 
current  of  the  Missouri  river  and  cause  that  stream  to  flow  for 
a  few  miles  towards  its  source.  This  flood  was  unexpected  even 
by  the  official  in  charge  of  the  government  weather  office  in  Kan- 
sas City,  as  he  testified.  The  witness  said  he  had  sent  out  bul- 
letins and  warnings  to  railroad  companies  and  others  from  day 
to  day  as  the  waters  rose,  giving  notice  of  danger,  but  the  flood 
stage  of  thirty-five  feet  was  unexpected." 

ff 
The  court  held  in  that  case  ''that  the  loss  was  due  to  the  flood, 

and  not  to  the  railroad's  failure  to  remove  the  goods  to  a  place  of 

safety." 

Another  case  cited,  where  it  was  held  as  a  matter  of  law  that 

the  flood  damage  was  caused  by  an  '*act  of  Gtod/'  was  Herriti 

Creamery  Co,  v.  Atchison^  T.  &  S,  F.  Ey.  Co.,  139  Mo.  App.,  149, 

122  S.  W.  Rep.,  322.    This  action  arose  out  of  the  same  Kansas 

City  flood,  and  the  court  found  that  the  flood  on  May  30  and  31, 

1903,  at  the  junction  of  the  Kaw  and  Missouri  rivers,  Kansas 

City,  Missouri,  was  an  ''act  of  God,"  and  that  a  carrier  was  not 

liable  for  loss  of  freight  by  such  flood.    And  in  its  opinion  the 

court  said,  at  page  152: 

"Plaintiff's  entire  case  turns  on  a  mere  question  of  fact:  that 
is,  did  defendant  know  or  could  it  have  known  of  the  coming 
flood  ?  •  *  •  The  Kaw  suddenly  rose,  at  Topeka  and  above, 
— miles  from  Kansas  City,  in  addition  to  its  already  overflowed 
banks,  and  much  stress  is  put  upon  the  knowledge  which  de- 
fendant's officers  had  obtained  by  telegraph  of  the  coming  of 
these  waters.  But  it  was  shown  that  the  amount  of  rise  which 
these  additional  waters  would  have  caused  at  Kansas  City  would 
have  left  plaintiff's  butter  unharmed  in  the  position  in  which  de- 
fendant had  placed  it.  The  cause  of  the  great  destruction  and 
the  overwhelming  nature  of  the  flood  arose,  in  great  part,  from 
the  unexpected  volume  of  water  added  to  the  already  flooded 
Missouri.  The  result  of  the  floods  of  both  rivers  joining  at  Kan- 
sas Citj'  caused  the  great  destruction  of  property  which  that 
catastrophe  brought  about  in  such  short  time  that  few  escaped 
its  fury." 
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We  cite  only  these  two  eases  to  show  that  where  courts  have 
decided  as  a  loatter  of  law  that  flood  damage  was  an  ''act  of 
Gtod/'  the  uncontroverted  facts  would  admit  of  no  other  con- 
clusion. 

Such  is  not  true  in  this  case,  the  facts  of  which  differ  very  ma- 
terially from  those  just  narrated  from  the  Kansas  City  case. 
This  flood  was  neither  unprecedented  nor  unexpected.  The  evi- 
dence does  show,  we  think,  that  some  two  or  three  days  after 
the  first  warnings  were  received  by  the  railroad  company  and 
others  the  rise  was  very  rapid — unexpectedly  so — =but  the  evi- 
dence also  shows  that  during  all  this  time  the  railroad  company, 
the  warehouseman,  in  this  case,  was  anticipating  danger  to  the 
storage-shed  and  its  contents  and  was  directing  its  efforts  along 
the  line  of  preparing  for  the  expected  flood,  although  what  was 
done  did  not  inure  in  any  way  to  the  benefit  of  Mr,  Wuest  in 
saving  his  cotton.  The  case  presented  to  us  is  not  similar  in  a 
legal  aspect  to  the  cases  growing  out  of  the  Kansas  City  flood. 

The  flood  which  reached  this  cotton  and  linters  and  caused 
this  damage  was  neither  unexpected  nor  unprecedented.  The 
damage  was  caused  many  hours  after  repeated  warnings  had  been 
given  by  the  bureau  and  had  been  brought  to  the  knowledge  of 
the  railroad  company.  Such  being  the  case,  the  question  as  to 
whether  the  railroad  company,  in  the  exercise  of  ordinary  care, 
did  all  that  could  be  reasona;bly  expected  of  it  for  the  protection 
of  the  cotton,  was  one  for  the  jury.  This  question  was  submitted 
to  the  jury  under  a  clear  and  correct  charge  by  the  court. 

Finding  no  errors  in  the  proceedings  of  the  court  below,  its 
judgment  will  be  affirmed. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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CONTRACTS  UNDER  WHICH  THE  BAILEE  BECOMES 

AN  INSURER. 

Court  of  Appeals  for  Ashtabula  County. 

The  Triangle  Film  Corporation  v.  Helen  Saks. 

Decided,  December  2,  1917. 

Contracts  of  Bailment — Where  there  is  an  Agreement  to  Pay  for  Goods 
Lost  or  Destroyed — Cause  of  Action  Stated  Without  Averring  Negli- 
gence, When. 

Where  in  an  action  on  a  contract  of  bailment  which  provides,  "That  per- 
sons *  *  *  taking  the  service  specified  in  the  order  shall  pay 
for  any  property  *  •  ♦  lost,  destroyed,  or  damaged,  general 
wear  and  tear  excepted,''  the  petition  avers  that  the  article  bailed 
was  destroyed  by  fire  while  in  the  possession  of  and  under  the  con- 
trol of  the  bailee,  such  petition  states  a  cause  of  action  without 
averring  any  negligence  on  the  bailee's  part. 

Squire,  Sanders  &  Dempsey,  for  plaintiflE  in  error. 

Metcalfe,  J. 

A  demurrer  was  sustained  to  the  plaintiff's  petition  in  the 
common  pleas  court,  and  the  correctness  of  that  ruling  is  the 
only  question  that  we  have  here. 

The  petition  recites  that  the  plaintiff  is  a  corporation  engaged 
in  the  business  of  furnishing  moving  picture  films  to  various 
theaters;  that  the  plaintiff  and  defendant,  Helen  Saks,  entered 
into  a  contract  by  the  terms  of  which  the  plaintiff  agreed  to  fur- 
nish the  defendant,  for  use  in  her  theater  called  the  Strand  in 
the  city  of  Conneaut,  Ohio,  nine  hundred  linear  feet  of  films 
each  week;  that  the  contract  was  in  writing  and  contained  the 
following  provision,  **That  persons,  co-partnerships,  or  corpora- 
tions taking  the  film  service  specified  in  the  order  shall  pay 
for  any  property  of  Triangle  Film  Corporation  lost,  destroyed, 
or  damaged,  natural  wear  and  tear  excepted,  at  the  rate  of  $.20 
per  linear  foot  for  all  films/'  On  the  14th  day  of  March,  1916, 
a  quantity  of  films  which  plaintiff  furnished  to  defendant  were 


OHIO  COURTS  OP  APPEALS.  395 


1918.]  Ashtabula  County. 


destroyed  by  fire  while  in  the  defendant's  possession  and  con- 
trol. No  negligence  on  the  part  of  the  defendant  is  averred  in 
the  petition. 

Defendant  in  error  contends  that  the  furnishing  of  the  films 
by  the  plaintiflf  to  the  defendant  for  hire  the  defendant  can  only 
be  held  liable  for  any  loss  or  damage  which  occurred  through 
their  negligence.  We  do  not  think  there  is  any  question  but 
that  the  contract  stated  in  the  petition  is  a  contract  of  bailment, 
but  such  a  contract  is  governed  by  its  specific  terms  just  the 
same  as  any  other  contract. 

The  provision  of  the  contract  in  question  is  not  a  contract  to 
Tetum  goods,  natural  wear  and  tear  excepted,  but  is  a  contract 
to  pay  for  them  if  lost,  or  destroyed,  except  by  natural  wear  and 
tear.  It  makes  no  other  exception.  Under  it  the  bailee  became 
the  insurer  of  the  property,  if  lost  or  destroj'^ed  while  in  her 
possession  or  under  her  control,  and  the  burden  would  be  upon 
her  to  prove  any  circumstances  which  might  relieve  her  from 
that  liability,  if  any  such  exists. 

This  provision  of  the  contract  is  too  plain  to  be  construed  in 
any  other  way.  The  law  upon  this  subject  is  very  clearly  stated 
in  the  3d  R.  C.  L.,  page  105,  Section  30: 

**  While  in  the  absence  of  a  special  agreement  the  law  of  bail- 
ments outlines  definitely  the  degree  of  responsibility  imposed 
on  a  bailee  for  the  care  of  the  thing  bailed,  this  does  not  pre- 
vent the  parties  from  making  their  own  contract  in  reference 
to  their  mutual  rights  and  liabilities  under  bailments  of  prop- 
erty as  well  as  in  referenee  to  other  subjects,  and  generally 
speaking  it  seems  that  they  may,  by  express  contract,  enlarge, 
abridge,  qualify,  or  supercede  the  obligation  which  otherwise 
would  arise  from  the  bailment  by  implication  of  law.  Thus, 
where  a  bailee  enters  into  a  special  contract  to  return  the  prop- 
erty in  good  condition,  or  to  pay  its  value,  he  is  an  insurer,  and 
if  loss  occurs  while  it  is  in  his  possession,  he  is  liable  for  its 
value."  i  aIm 


Grady  v.  Schwinler,  16  N.  D.,  452  (14  L.  R.  A.  [N.S.],  1089) ; 
Sleevers  v.  Oable,  94  Iowa,  75  (27  L.  R.  A.,  733) ;  Meeks  v.  Cold 
Storage  Co,,  107  La.,  172  (57  L.  R.  A.,  271) ;  Oeisweiler  v.  Rail- 
way  Co.,  82  Mo.,  112  (53  Am.  Rep.,  558) ;  Canfield  v.  Railway 
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Co.,  92  N.  Y.,  532 ;  Johnson  v.  MUler,  96  N.  Y.,  93 ;  Browning  v. 
Hanford,  5th  Hill  (N.  Y.),  588  (40  Am.  Dec,  369). 

The  rights  of  the  parties  are  to  be  determined  by  the  express 
provisions  of  the  contract  and  not  by  the  common  law. 

The  judgment  is  reversed. 

Pollock,  J.,  and  Parr,  J.,  concur. 


AS  TO  RBLDCr  FROM  ALUCCED  UNJVST  TAXATION 

VALUES. 

Court  of  Appeals  for  Hamilton  County. 

Helmers  et  al,  Partners,  v.  McCarthy  et  al,  Board  op 

District  Assessors,  et  ai.. 

Decided,  January  29,  1917. 

Taxation^— Relief  from  Alleged  Unjust  Appraisements — Must  First  he 
Sought  from  the  Board  of  Complaints — Aid  of  a  Court  of  Equity 
Available  Only,  When— Notice  by  Publication  of  Completion  of 
Work  by  the  Taxing  Authorities. 

1.  A  party  seeking  relief  from  an  alleged  illegal  and  unjust  taxation 

value  must  first  exhaust  all  his  legal  remedies  before  resorting  to 
a  court  of  equity;  and  where  the  law  provides  the  tribunal  to 
which  he  can  appeal  for  relief,  such  as  a  board  of  complaints, 
state  tax  commission  or  board  of  revision,  he  must  avail  him- 
self of  such  opportunity  before  he  can  be  heard  in  a  court  of  equity. 

2.  Publication  in  a  newspaper,  as  provided  by  law,  of  the  fact  that 

the  taxing  authorities  had  finished  their  work  and  that  the  same 
was  open  for  Inspection  and  objection  is  sufficient  to  charge  a 
tax-payer  with  notice  of  the  action  of  the  assessors. 

3.  The  fact  that  a  board  of  complaints  had  more  work  than  it  could  and 

did  perform  does  not  relieve  a  tax-payer  from  the  duty  of  first 
filing  complaint  with  such  board. 

4.  Before  one  can  be  entitled  to  invoke  the  aid  of  a  court  of  equity 

by  the  extraordinary  remedy  of  injunction,  something  more  than 
an  irregularity,  or  illegality  in  procedure,  or  arbitrary  official 
action,  must  be  shown.  There  must  be  a  wrong,  an  injustice  or  an 
irreparable  injury  for  which  the  law  provides  no  adequate  remedy; 
otherwise  no  relief  can  be  granted. 
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Otto  Pfleger  and  Renner  &  Benner,  for  plaintiffs. 
Campbell,  Hickenlooper,  Hauck  &  Capelle^  contra. 

Jones  (E.  H.),  J.  , 

After  a  careful  consideration  we  have  reached  the  conclu- 
sion that  the  principles  of  law  announced  in  the  case  of  MUlSy 
Trustee,  v.  Bd.  of  Equalization  of  Cincinnati,  1  C.  S.  C.  R., 
566,  and  in  the  case  of  Wheeling  Electric  Co.  v.  Tax  Commis- 
sion of  Ohio,  decided  by  Judge  Sater  of  the  United  States 
District  Court  for  the  Southern  District  of  Ohio,  are  control- 
ling in  this  case.  The  opinion  in  the  latter  case  has  not  yet 
been  reported,  so  far  as  we  know,  but  a  copy  of  same  is  attached 
to  the  brief  filed  by  counsel  for  defendants  herein. 

In  the  cases  above  cited  it  was  held  that  a  party  seeking 
relief  from  an  alleged  illegal  and  unjust  taxation  value  must 
first  exhaust  all  his  legal  remedies  before  resorting  to  a  court 
of  equity ;  and  that  where  the  law  provides  the  tribunal  to  which 
he  can  appeal  for  relief,  such  as  a  board  of  complaints,  state 
tax  commission  or  board  of  revision,  he  must  avail  himself  of 
such  opportunity  before  he  can  be  heard  in  a  court  of  equity. 

It  is  admitted  in  this  case  that  no  appeal  from  the  alleged 
unjust  increase  in  their  tax  valuation  was  taken  by  the  plaint- 
iffs to  the  board  of  complaints.  As  an  excuse  for  this  they  say : 
first,  that  they  had  no  notice  of  the  increase  until  they  re- 
ceived their  tax  bill,  which  was  some  time  after  the  board  of 
complaints  had  finished  its  work  and  adjourned;  and,  second, 
that  if  they  had  made  a  complaint  or  filed  an  appeal  with  the 
board  of  complaints  it  would  not  have  been  heard  for  the  rea- 
son that  the  said  board  adjourned  with  a  great  many  complaints 
on  file  untried  and  undisposed  of.  Neither  of  these  excuses  is 
valid.  The  firm  had  the  only  notice  which  the  law  provides 
for,  namely,  the  publication  in  a  newspaper  of  the  fact  that  the 
tax  commission  had  finished  its  work  and  that  the  same  was 
open  for  inspection  and  objection.  The  evidence  shows  that 
these  notices  were  published  in  accordance  with  the  law.  and 
it  follows  that  the  plaintiffs  had  constructive  notice  of  the 
action  of  the  assessors.  In  the  second  place,  the  fact  that  the 
board  of  complaints  had  more  work  than  it  could  and  did  per- 
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form  does  not  relieve  the  plaintiffs  from  the  duty  of  first  filing 
their  complaint  with  it.  Had  they  done  so,  and  a  hearing  for 
any  reason  had  been  denied  them,  it  might  well  be  claimed 
that  they  would  have  some  standing  in  this  court. 

On  the  authorities  above  cited,  which  are  only  reaffirmations 
of  the  well-established  general  rule  that  a  resort  to  a  court  of 
equity  can  only  be  had  where  there  is  no  adequate  remedy  at 
law,  we  hold  that  the  plaintiffs'  petition  should  be  dismissed 
and  the  relief  therein  prayed  for  be  denied. 

We  are  constrained  to  add  that  regardless  of  the  above  bar- 
rier, technical  as  it  may  appear,  the  plaintiffs  would  not  be 
entitled  to  the  relief  sought  even  though  their  petition  were 
entertained.  The  employee  who  made  the  tax  return  did  not 
appear  as  a  witness  in  the  case.  The  chief  witness  for  the 
plaintiffs  upon  the  question  of  values  was  a  member  of  the 
firm,  who  testified  that  the  machines,  the  value  of  which  was 
the  subject  of  this  action,  were  carried  upon  their  books  at 
a  value  of  three  times  that  at  which  they  were  returned  by  them 
for  taxation.  In  the  light  of  this  and  other  evidence  in*  the 
case,  we  are  satisfied  that  the  value  fixed  on  these  machines  by 
the  district  assessors  was  fair  and  reasonable;  and  therefore 
the  plaintiffs  must  be  considered  as  coming  for  relief  to  a  court 
of  equity  while  themselves  unwilling  to  do  equity  by  contrib- 
uting their  fair  proportion  of  taxes  to  the  public  treasury. 

Under  this  evidence,  there  being  no  wrong  to  make  right, 
there  would  be  no  room  for  the  intervention  of  a  court  of  equity. 

**Tt  by  no  means  follows,  however,  that  the  plaintiffs  are 
entitled  to  an  unconditional  injunction  against  the  collection 
of  the  tax.  They  ask  equity,  and  must  do  equity.  They  in- 
voke the  exercise  of  an  extraordinary  power  of  the  court  for 
their  relief,  and  the  court  in  its  discretion  should  refuse  that 
relief,  except  upon  conditions  that  are  equitable  and  ju^rt. 
We  think,  therefore,  that  the  injunction  should  only  be  granted 
upon  the  condition  that  the  plaintiffs,  or  their  bank,  shall  first 
pay  to  the  treasurer  of  Hamilton  county,  a  sum  that  will  be  a 
pro  rata  equivalent  for  the  tax  imposed  upon  the  state  and  inde- 
pendent banks,  under  the  act  of  1861 — that  is  to  say,  such 
sura  as  might  lawfully  have  been  assessed  upon  the  plaintiffs, 
or  their  bank,  under  said  act,  had  it  been  one  of  said  state 
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banks.  If  the  parties  can  not  agree  upon  this  sum,  proceed- 
ings can  be  adopted  to  ascertain  it  by  the  court;  and,  if  found 
necessary,  the  bank  itself  can  be  made  a  party."  Frazer  et  oL 
V.  Sieborn,  Auditor  et  al,  16  Ohio  St.,  614,  at  page  624. 

Courts  of  equity  look  through  the  form  into  the  substance 
of  things.  Before  one  can  be  entitled  to  invoke  their  aid  by 
the  extraordinary  remedy  of  injunction,  something  more  than 
an  irregularity,  or  illegality  in  procedure,  or  arbitrary  oflScial 
action,  must  be  shown.  There  must  be  a  wrong,  an  injustice 
or  an  irreparable  injury  for  which  the  law  provides  no  ade- 
quate remedy;  otherwise  no  relief  can  be  granted. 

The  petition  of  plaintiffs  will  be  dismissed  at  their  costs. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


LIS  PENDENS  AGAINST  PROPERTY  IN  SUIT  FOR  ALIMONY. 

Court  of  Appeals  for  Hamilton  County. 

The  Elmwood  Place  Loan  &  Building  Co.  v.  The  Cincinnati 

Concrete  Co.  et  al. 

Decided,  March  22,  1915. 

Lis   Pendens — Under  a  Restraining  Order  in  Action  for  Alimony — • 
Property  Covered  Affected  from  Date  of  Filing  of  the  Petition  and 
-    a  Judgment  Relates  Back, 

When  a  petition  for  alimony  is  filed  and  a  restraining  order  issued  en- 
Joining  the  defendant  from  disposing  of  or  incumbering  certain 
property  described  in  the  petition,  the  action  in  alimony  becomes 
a  lis  pendens  against  the  property  described  in  the  petition  and 
covered  by  the  injunction,  from  the  date  of  the  filing  of  such  peti- 
tion and  the  issue  of  such  injunction,  and  a  judgment  thereafter 
taken  in  the  suit  for  alimony  relates  back  to  the  date  when  the 
petition  was  filed  and  the  restraining  order  issued. 

W,  W.  Bellew,  for  Luella  J.  Brown. 

PhUip  &  8.  C.  Roettinger  and  Harry  B.  Street,  contra. 
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Jones  (Oliver  B.),  J. 

The  question  to  be  determined  in  this  ease  is  one  of  priority 
of  liens  upon  a  fund  arising  from  the  ^ale  of  certain  real  estate 
under  foreclosure  proceedings. 

Luella  J.  Brown  claims  a  lien  by  virtue  of  a  decree  tor  ali- 
mony. The  petition  under  which  said  decree  was  taken  was 
filed  Novemiber  8,  1911,  and  a  restraining  order  was  issued  on 
that  date  enjoining  the  defendant  from  disposing  of  or  encum- 
bering property,  the  description  of  which  was  set  out  in  the  peti- 
ti6n,  and  which  included  a  lot  later  sold  in  foreclosure,  the  pro- 
ceeds of  which  are  now  sought  to  be  reached.  This  injunction 
remained  against  said  property  until  the  entry  of  the  decree, 
which  was  made  October  24,  1912,  and  which  adjudged  in  addi- 
tion to  other  property  an  allowance  of  the  sum  of  $900  in  money, 
which  was  thereby  made  a  lien  on  said  real  estate. 

The  Cincinnati  Concrete  Company  claims  a  lien  for  $299.89 
by  reason  of  a  judgment  taken  against  Jay  Brown,  the  owner 
of  said  real  estate,  before  Edward  F.  Woodruff,  justice  of  the 
peace,  a  transcript  of  which  judgment  was  filed  in  the  court  of 
common  pleas  M^y  4,  1912.  The  transcript  shows  that  this 
judgment  was  taken  before  the  magistrate  March  12,  1912,  upon 
the  confession  of  the  defendant.  This  confessed  judgment  was 
therefore  a  violation  of  the  restraining  order  issued  against  said 
defendant  in  the  alimony  case.  Outside  of  that  question,  how- 
ever,' the  action  in  alimony  became  a  lis  pendens  against  the 
property  described  in  the  petition  and  covered  by  the  injunc- 
tion, from  the  date  of  the  filing  of  said  petition  and  the  issue 
of  such  injunction,  and  the  judgment  when  taken  in  that  case 
related  hack  to  that  date,  November  8,  1911. 

Luella  J.  Brown  must  therefore  be  held  to  have  a  prior  lien 
on  the  proceeds  of  said  property.  Tollerion  ei  al,  Exrs,,  v. 
Waiiard  et  al,  30  Ohio  St.,  579. 

Judgment  accordingly. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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AS  TO  WHETHER  OPTION  OP  RENEWAL  WAS  EXEROSED 

BY  LESSEE. 

Court  of  Appeals  for  Butler  County. 

IIablan  v.  Veidt. 

Decided,  April  12,  1915. 

Landlord  and  Tenant — Notice  of  Election  to  Have  Term  of  Lease  Ex- 
tended Not  Necessary,  Unless — Tenant  at  Sufferance  Has  no  Termn^ 
Only  One  in  Possession  May  Maintain  an  Action  to  Quiet  Title — 
Such  an  Issue  Can  be  Determined  Only  in  a  Court  of  Lav> — Juris- 
diction of  Courts  of  Equity. 

1.  When  a  lease  contains  an  option  to  the  lessee  to  have  the  term  of  the 

lease  extended,  no  notice  of  an  election  to  have  the  term  continued 
is  necessary,  unless  it  is  required  by  the  terms  of  the  lease. 

2.  The  jurisdiction  of  a  court  of  equity  can  not  be  invoked  when  the 

plaintiff  has  a  plain,  adequate  remedy  at  law. 

3.  A  tenant  at  sufferance  has  no  term,  but  is  in  merely  by  the  forbear- 

ance of  the  landlord  to  act. 

4.  Only  one  who  is  in  possession  of  real  estate  may  maintain  an  ac- 
'  tion  to  quiet  title,  unless  the  plalntlft  claims  as  remainderman  or 

reversioner. 

5.  The  question  of  title  can  not  be  raised  in  an  injunction  case,  and 

Is  one  to  be  determined  in  a  court  of  law. 

B,  F.  Harwitz  and  Allen  Andrews,  for  plaintiff. 
Edgar  S,  Belden  and  W.  K,  Rhonemus,  contra. 

Gorman,  J. 

This  cause  comes  into  this  court  on  appeal  from  a  judgment  of 
the  common  pleas  court. 

The  plaintiff,  Mary  A.  Harlan,  avers  in  her  petition  that 
she  is  the  owner  in  fee  simple  of  a  certain  described  farm  in 
Madison  township ;  that  defendant,  Edward  Veidt,  entered  upon 
said  premises  as  the  tenant  of  plaintiff's  grantor;  that  said  de- 
fendant's term  of  rental  expired  March  1, 1914,  but  by  sufferance 
of  the  parties  he  was  permitted  to  remain  in  possession  until 
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March  1,  1915;  that  without  plaintiff's  knowledge  or  consent  de- 
fendant has  plowed  certain  fields  in  said  farm  and  is  about  to 
and  threatens  to  sow  the  same  in  rye,  and  claims  to  be  entitled 
to  retain  possession  of  said  premises  after  March  1,  1915;  and 
that  defendant  claims  to  be  entitled  to  other  interests  in  said 
lands  and  to  the  possession  thereof,  all  of  which  claims  of  pos- 
session and  of  right  to  enter  upon  and  plow  the  fields  of  said 
lands  after  March  1,  1915,  are  a  cloud  on  plaintiff's  title.  The 
prayer  of  the  petition  is  that  defendant  be  enjoined  from  plowing 
any  of  the  fields  and  from  sowing  the  same  in  crops ;  that  defend- 
ant be  required  to  show  his  title  to  said  real  estate;  that  the 
court,  adjudge  his  claims  to  be  null  and  void  and  a  cloud  on 
plaintiff's  title;  that  plaintiff's  title  be  quieted  as  against  the 
defendant 's  claims ;  that  he  be  perpetually  enjoined  from  enter- 
ing upon  any  portion  of  said  premises  and  perpetually  enjoined 
from  setting  up  any  claim  or  title  adverse  to  plaintiff's  title  to 
said  premises;  and  for  all  other  relief. 

In  his  answer  defendant  admits  plaintiff's  title  in  fee  simple; 
admits  that  he  is  about  to  plow  and  threatens  to  plow  and  sow  as 
alleged  in  the  petition;  admits  that  he  claims  to  be  entitled  to 
retain  possession  of  the  premises  after  March  1, 1915 ;  and  denies 
each  and  every  other  allegation  of  the  petition.  Defendant  fur- 
ther sets  up  that  he  entered  into  the  possession  of  said  premises 
on  March  1,  1911,  under  a  lease  for  three  years  from  S.  Jennie 
Sorg,  who  is  plaintiff's  grantor  and  was  the  owner  in  fee  simple 
of  said  premises,  and  attaches  to  and  makes  a  part  of  his  answer 
a  copy  of  said  lease ;  that  the  term  of  said  lease  expired  March  1, 
1914 ;  that  it  contained  a  privilege  or  option  on  his  part  of  two 
additional  years  on  the  expiration  of  the  lease;  and  avers  that 
he  is  in  possession  under  said  lease  and  entitled  to  hold,  keep  and 
control  the  same  until  March  1,  1916,  by  virtue  of  the  terms  of 
said  lease.  He  denies  that  his  possession  during  1914  was  by 
sufferance,  and  avers  that  he  has  kept  and  observed  all  the  cove- 
nants and  stipulations  of  said  lease  on  his  part  to  be  performed ; 
and  he  prays  that  plaintiff's  petition  be  dismissed. 

The  reply  denies  that  defendant  exercised  his  option  or  privi- 
lege of  two  additional  years,  avers  that  he  failed  to  exercise  his 
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privilege  for  two  additional  years,  and  pleads  that  defendant  is 
estopped  to  claim  his  right  of  occupancy  and  possession  for  said 
additional  term  of  two  years. 

The  copy  of  the  lease,  and  the  original  lease,  which  were  offered 
in  evidence,  contain  these  provisions  as  to  the  term  of  the  lease : 

**For  and  during  the  full  term  of  three  years  next  ensuing, 
commencing  on  the  first  day  of  March,  1911,  and  to  be  fully  com- 
pleted and  ended  on  the  28th  day  of  February,  1914;  with  the 
privilege  of  two  additional  years  at  the  expiration  of  this  lease." 

And  it  contains  the  following  covenant  as  to  the  rent  for  the 
additional  term  of  two  years: 

**It  is  further  agreed  by  and  between  the  parties  that  said 
lessee  shall  have  the  right,  privilege  and  option  of  an  additional 
term  of  two  years  from  and  after  the  expiration  of  the  term  here- 
by created;  upon  the  condition,  however,  that  the  rent  for  any 
additional  term  after  the  cKpiration  of  the  three  years  herein 
granted,  shall  be  the  sum  of  $S00  for  each  and  every  year;  the 
rent  to  be  payable  in  advance  as  hereiiibefore  stated." 

It  appeared  in  evidence  that  defendant  entered  into  possession 
under  said  lease  and  has  reniained  in  continuous  «nd  uninter-* 
rupted  possession  ever  since ;  that  on  March  2,  1914,  S.  Jennie 
Sorg  conveyed  by  warranty  deed  to  plaintiff  said  premises, 
which  deed  was  recorded  March  3,  1914.  In  said  deed  was  the 
following  stipulation  with  reference  to  defendant's  lease :  **  And 
further  subject  to  a  lease  on  said  premises  granted  by  S.  Jennie 
Sorg  to  Edward  Veidt,  to  which  lease  reference  is  hereby  made." 
Plaintiff  therefore  bought  said  premises  with  full  knowledge  of 
and  subject  to  said  lease,  which  was  in  writing  and  duly  wit- 
nessed and  acknowledged. 

The  transcript  of  the  evidence  on  which  the  case  is  here  sub- 
mitted discloses  that  the  lease  and  deed  were  offered  in  evidence ; 
that  plaintiff  had  a  contract  to  purchase  the  premises,  made  in 
October,  1913,  but  not  closed  up  until  March  2d  or  3d,  1914;  and 
that  some  time  in  the  early  part  of  December,  1913,  Dr.  Harlan, 
the  husband  and  agent  of  plaintiff,  met  Veidt,  the  defendant, 
in  Middletown  and  had  a  conversation  with  him  about  the  farm. 
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He  told  Veidt  that  he  had  bought  the  farm.    Veidt  complained 
of  the  high  rent  and  the  need  of  repairs,  and  said  that  he  did 

not  intend  to  pay  that  $800  ' '  until  a  h of  a  lot  of  fixing  wai* 

done."  Veidt  said  nothing  about  leaving  the  farm  or  surrender- 
ing it  at  the  expiration  of  the  term,  March  1,  1914.  That  was 
the  only  conversation  between  Veidt  and  Dr.  Harlan  until  March 
5th  or  6th,  1914,  on  which  date  ^Ir.  Walburg,  the  agent  for  Mrs. 
Sorg,  and  Dr.  Harlan  called  on  Veidt,  who  was  still  in  possession 
of  the  farm,  and  talked  to  him  about  the  pajonent  of  the  $800 
rent  for  1914.  Veidt  did  not  pay  them  the  rent,  but  complained 
a  great  deal  about  the  need  of  repairs  and  the  high  rent.  Wal- 
burg asked  Veidt  if  he  intended  to  avail  himself  of  his  option 
under  the  lease,  and  Walburg  said:  ''If  you  do,  I  am  here  to 
collect  the  rent,  which  is  now  past  due."  Veidt,  according  to 
Dr.  Harlan,  made  no  positive  answer  as  to  whether  he  would 
exercise  his  option  or  not.  Mr.  Walburg  testified  that,  when 
asked  if  he  wanted  to  exercise  his  option  under  the  lease  (for 
two  years),  Veidt  said  he  did  not  know  whether  he  would  or 
noit;  and  then  complained  of  the  high  rent  and  the  lack  of  re- 
pairs. Veidt  did  not  then  pay  the  $800  rent  although  several 
times  asked  to  do  so  by  Walburg.  Veidt  continued  to  remain 
on  the  farm,  and  on  June  12,  1914,  he  paid  Walburg,  agent  for 
Mrs.  Sorg,  $800,  the  rent  for  1914,  and  stated  in  a  note  left  for 
Walburg  that  he  would  be  ready  with  the  $800  rent  on  March  1, 
1915,  for  the  second  year.  Walburg  saw  plaintiff  and  her  hus- 
band, Dr.  Harlan,  and  they  kept  the  $800,  and  Walburg  then 
wrote  a  note  to  Veidt  on  June  15  (Exhibit  4),  in  which  he  states 
that  he  has  gotten  Dr.  Harlan's  consent  to  accept  the  check  for 
$800,  and  that  Dr.  Harlan  has  consented  not  to  disturb  Veidt 
during  the  growing  season  of  1914..  Up  to  the  time  of  paying  the 
$80q  rent,  June  12,  1914,  Veidt  did  not  inform  Walburg  or 
Dr.  Harlan  that  he  intended  to  remain  the  two  years  longer 
provided  for  in  the  lease;  but  he  remained  on  the  farm  after 
March  1,  1914,  and  it  is  in  evidence  that  he  denied  ever  intimat- 
ing that  he  intended  to  surrender  the  farm  before  March  1,  1916. 
Without  undertaking  to  review  the  evidence  fully,  it  appears 
to  be  sufiiciently  disclosed  that  Veidt  did  not  vacate  or  surrender 
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before  March  1,  1914;  that  he  never  said  he  would  do  so;  and 
that  he  continued  in  possession  after  March  1, 1914,  in  pursuance 
of  his  right  or  privilege  for  two  additional  years,  according 
to  his  statement.  He  was  in  under  the  lease,  and  in  our  opinion 
the  mere  holding  over  after  March  1,  1914,  was  an  exercise 
of  his  option  or  privilege  to  remain  for  the  two  additional  years. 
It  was  not  necessary  for  him  to  indicate,  otherwise  than  by  con- 
tinuing in  possession,  after  March  1,  1914,  that  he  made  his  elec- 
tion to  remain  for  the  additional  term  of  two  years.  The  hold- 
ing over  without  any  new  agreement  was  an  election  on  his  part, 
and  he  was  bound  for  the  two  years  and  liable  to  plaintiff  for 
the  two  years'  rent  at  $800  per  year  as  stipulated  in  the  lease. 
We  consider  this  provision  in  the  lease  as  an  agreement  for  an 
extension  of  the  lease  and  not  for  a  renewal.  If  it  had  been  a 
provision  for  a  renewal,  then  notice  on  Veidt's  part  would  be 
necessary  in  order  to  entitle  him  to  remain  longer.  (Jones  on 
Landlord  and  Tenant,  Section  339.)  But  there  is  a  distinction 
made  in  the  cases  between  a  renewal  of  a  lease  and  an  extension, 
and  in  the  oase  of  the  lease  before  us,  no  notice  is  required  to 
entitle  the  tenant  to  the  additional  term.  Merely  holding  over 
under  the  lease  constitutes  an  election  to  exercise  the  privilege 
or  option.  Jones  on  Landlord  and  Tenant,  Section  337 ;  Fleisch- 
ner  v.  Citizens'  Inv.  Co.,  25  Or.,  119,  and  Harding  v.  Seeley, 
148  Pa.  St.,  2a 

When  there  is  an  option  to  the  lessee  to  have  the  same  term 
extended,  no  notice  of  an  election  to  have  the  term  continue  is 
necessary,  unless  it  is  required  by  a  clause  in  a  lease.  Jones  on 
Landlord  and  Tenant,  Section  340;  Terstegge  v.  First  Oerman, 
etc,  Society,  92  Ind.,  82 ;  Montgomery  v.  Board  of  Commission- 
ers, 76  Ind.,  362 ;  Mershon  \.  Williams,  62  N.  J.  L.,  779 ;  Chandler 
v.  McQinning,  8  Eans.  App.,  421,  and  18  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.),  693. 

The  case  cited  by  counsel  for  plaintiff,  Keppler  Bros.  v.  Hein- 
richsdorf,  5  C.C.(N.S.),  112,  which  holds  that  notice  was  neces- 
sary, was  a  oase  in  which  the  lease  stipulated  for  a  notice  to 
be  given  by  the  tenant  of  his  intention  to  accept  or  decline,  six 
months  before  the  termination  of  the  lease. 
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We  are  therefore  of  the  opinion  that  the  defendant,  being 
liable  for  the  two  years  additional  rent  under  the  extension  of 
the  lease,  was  entitled  to  remain  on  the  farm  and  plow  and  sow, 
and  the  petition  of  plaintiff  should  be  dismissed. 

But  whether  this  conclusion  be  sound  or  otherwise,  we  are 
further  of  the  opinion  that  the  plaintiff  is  not  entitled  to  in- 
voke the  jurisdiction  of  a  court  of  equity,  as  she  has  done  1a 
this  case,  when  she  has  a  plain,  adequate  remedy  at  law.  Posaes- 
sion  of  this  farm  after  March  1,  1915,  is  what  the  plaintiff 
sought.  The  plowing  of  the  fields  was  not  in  the  nature  bf  waste, 
nor  is  it  claimed  that  any  substantial  injury  was  being  done  to 
the  freehold  so  as  to  entitle  plaintiff  to  an  injunction  to  prevent 
the  commission  of  waste.  Plaintiff  could  have  brought  an  action 
in  forcible  entry  and  detainer,  if,  as  she  averred,  the  defendant 
was  a  tenant  at  sufferance,  because  if  this  claim  were  true  then 
defendant  was  holding  over  his  term  and  not  a  tenant  at  all, 
and  forcible  entry  would  lie.  There  would  be  no  question  of 
title  involved,  as  a  tenant  holding  over  w'>uld  not  be  permitted 
to  question  his  landlord's  title.  A  tenant  at  sufferance  has  no 
term,  but  is  in  merely  by  the  forbearance  of  the  landlord  to  act, 
his  omission  to  take  action  to  evict  the  tenant.  A  tenancy  by 
sufferance  is  not  a  tenancy  at  all.  It  is  a  mere  holding  by  laches 
of  the  owner.    Jones  on  Landlord  and  Tenant,  Sections  220-221. 

But  it  is  averred  that  the  defendant  claims  some  title  adverse 
to  plaintiff's  title  and  is  in  possession.  The  evidence  does  not 
disclose  this  to  be  true;  but,  if  it  were  true,  then  the  plaintiff's 
remedy  would  be  an  action  at  law  in  ejectment  to  recover  the 
lands,  under  Section  11903,  General  Code,  in  which  action  all 
questions  of  plaintiff's  and  defendant's  titles,  legal  or  equitable, 
could  be  raised. 

Nor  can  it  be  claimed  that  plaintiff  can  maintain  this  action 
as  one  in  equity  to  quiet  title,  because  she  is  not  in  possession  of 
the  lands,  and  it  is  only  those  who  are  in  possession  of  the  real 
estate  who  may  maintain  an  action  to  quiet  title,  unless  the 
plaintiff  claims  as  remainder-man  or  reversioner,  which  plaintiff 
in  this  action  does  not  aver.  See  Section  11901,  Gteneral  Code; 
ElUthorpe  v.  Buck  et  al,  17  Ohio  St.,  72,  75,  and  Bailey  v. 
Hughes,  35  Ohio  St.,  597. 
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Nor  can  the  question  of  title  be  raised  in  an  injunction  pro- 
ceeding. The  question  of  title  is  one  to  be  determined  exclusively 
in  a  court  of  law. 

**A  bill  to  establish  a  legal  title  and  to  restrain  proceedings 
at  law  will  not  be  entertained,  no  equitable  circumstances  ap- 
pearing in  the  case  and  nothing  that  prevents  a  full  defense 
at  law.''  1  High  on  Injunctions  (4th  Ed.),  Section  101,  and 
De  Groot  et  al  v.  Receivers,  2  Green  Ch.,  198. 

Injunctions  in  cases  affecting  the  possession  of  real  estate 
would  not  be  countenanced  by  the  court  of  equity ;  and  this  has 
been  the  rule  from  the  earliest  times.  1  High  on  Injunctions 
(4th  Ed.),  Section  344,  and  Lady  Poines's  Case,  1  Vern.,  156. 

If  one  is  in  possession  without  legal  title,  the  remedy  is  at 
law  and  not  by  injunction.  1  High  pn  Injunctions  (4th  Ed.), 
Sections  359,  360;  Pfeltz  et  al  v.  Pfeltz  et  al,  14  Md.,  376,  and 
Toledo  Exposition  Co,  v.  Kerr  et  al,  8  C.C.(N.S.),  369. 

The  averments  of  the  petition  in  the  case  at  bar,  as  in  the 
case  we  next  cite,  disclose  an  action  for  the  recovery  of  real 
property,  ejectment,  and  the  facts  set  out  in  the  case  cited  are  so 
similar  to  the  averments  of  the  petition  in  the  case  at  bar  that 
we  might  well  decide  this  case  on  that  authority.  Raymond  v. 
T.,  St.  L,  &  K.  C.  Ry,  Co.,  57  Ohio  St.,  271,  proposition  4  of 
the  syllabus. 

On  the  ground  that  plaintiff  is  not  entitled  to  a  decree  under 
the  facts  of  the  case,  and  because  this  court  as  a  court  of  equity 
has  no  jurisdiction,  this  being  a  case  at  law,  the  plaintiff's  peti- 
tion must  be  dismissed  at  her  costs. 

Petition  dismissed. 

Jones  (Oliver  B.),  J.,  concurs. 


Jones  (E.  H.),  J.,  dissenting. 

I  can  not  agree  with  my  associates  as  to  the  nature  of  this 
action  as  disclosed  by  the  pleadings,  nor  upon  the  conclusions 
to  be  drawn  from  the  evidence  as  to  the  right  of  possession  since 
March  1st,  last. 


408  OHIO  COURTS  OP  APPEAIfi. 


Harlan  y.  Veldt.  [28  O.CJL 


PlaintiflE  alleges  that  defendant  is  plowing  the  fields  and  sow- 
ing rye,  and  her  first  prayer  is  that  he  be  enjoined  from  so  doing, 
for  the  reason  that  his  right  of  possession  will  terminate  on 
March  1,  1915,  and  that  he  is  planting  a  crop  that  will  not  ma- 
ture by  that  time.  This  prayer  is  further  predicated  upon  alle- 
gations the  substanee  of  which  is  that  such  conduct  on  the  part 
of  defendant  is  equivalent  to  a  threat  to  interfere  with  or  totally 
deprive  plaintiff  of  her  possession  after  March  1,  1915,  when, 
she  avers,  such  right  will  accrue  to  her. 

At  the  time  plaintiff  began  this  action  below,  she  had  no  right 
of  possession  and  claimed  none.  So  that  the  fourth  paragraph 
of  the  syllabus  in  Raymond  v.  T.,  St.  L.  &  K,  C.  By,  Co.,  57 
Ohio  St.,  271,  so  strongly  relied  upon  in  the  foregoing  opinion, 
has  no  application  to  this  case.  There  the  plaintiff  had  the  right 
to  possession,  as  stated  in  the  syllabus.  Basing  its  judgment  on 
that  fact,  the  court  there  held  that  plaintiff  had  a  remedy  at 
law.  What  remedy  at  law  had  this  plaintiff  when  her  action 
was  commenced?    None  whatever. 

If  defendant  had  the  right  to  plow  one  or  two  fields  in  Novem- 
ber and  plant  rye,  he  had  an  equal  right  to  continue  plowing 
throughout  the  winter,  until  the  whole  farm  was  plowed.  He 
had  received  written  notice  in  July  to  vacate  on  March  1st 
and  apparently  acquiesced.  Now  plowing  was  done,  nor  fall 
planting  done,  until  long  after  the  usual  time,  and  it  seems  clear 
to  me  that  his  purpose  in  acting  at  such  late  date  was  to  chal- 
lenge plaintiff  to  interfere  and  to  advise  her  of  his  determina- 
tion to  remain  on  the  farm  after  March  1st  when  she  claimed 
the  right  of  entry. 

As  to  the  respective  rights  of  the  parties  at  this  time  I  am 
also  at  variance  with  my  colleagues.  The  law  upon  the  subject 
of  the  extension  and  renewal  of  leases  is  fairly  well  settled,  but 
we  differ  in  our  application  of  the  law  to  the  facts  in  this  case. 
I  can  not  enter  into  a  discussion  of  the  evidence.  Suffice  it  to 
say  that  the  testimony  of  Dr.  Harlan,  detailing  the  conversation 
in  December,  1914,  with  Veidt,  is  not  disputed  and  stands  as 
an  uncontradicted  fact  on  this  record.  Veidt 's  positive  state- 
ment can  not  be  taken  but  as  a  notice  that  he  would  leave  the 
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farm  on  March  1st.  This,  in  view  of  his  failure  to  retract  what 
he  said,  and  the  failure  of  plaintiff  to  make  any  repairs  prior  to 
March  1st,  terminated  Veidt's  tenancy  on  that  date.  Thei^ 
he  refused,  upon  demand,  to  pay  the  rent  and  only  paid  it  imme- 
diately after  a  quarrel  with  Dr.  Harlan  in  the  following  June. 
It  makes  no  difference  what  the  law  may  be  as  to  mere  holding 
over  in  the  absence  of  declarations.  Such  is  not  this  case.  It 
was  the  proper  and  natural  thing  for  the  new  owner  to  inquire 
of  Veidt  what  his  future  intention  was  with  respect  to  the  farm, 
and  Veidt  is  bound  by  his  unretracted,  deliberate  answer,  fol- 
lowed on  March  5th  by  a  similar  declaration  and  his  refusal  to 
pay  the  rent  then  due  under  the  terms  of  the  lease  upon  which 
he  now  relies. 

In  discussing  the  subject,  Jones,  in  his  work  on  Landlord  and 
Tenant,  Section  341,  says: 

**Yet  the  tenant's  announcement  of  his  intention  not  to  accept 
the  extension  would  override  the  presumption  arising  from  his 
continuance  in  possession."  See,  also,  Barneti  v.  Ferry,  101 
Ind.,  95, 

The  reference  in  the  lease  to  the  deed  to  Mrs.  Harlan  certainly 
giave  Veidt  no  greater  rights  than  he  then  had.  Nor  did  the 
payment  of  the  rent  in  June,  1914,  for  that  year  to  Mr.  Wal- 
burg,  or  anything  written  or  said  by  Veidt  at  the  time  to  Wal- 
burg,  have  any  effect  upon  the  status  of  Mrs.  Harlan.  Wit- 
ness the  letter  by  Walburg  to  Veidt,  of  June  15th. 

I  am  of  opinion  that  plaintiff  was  entitled  to  an  injunction 
when  the  action  was  brought  and  that  right  is  not  impaired  by 
reason  of  the  fact  that  she  asked  other  relief  to  which  she  was 
not  entitled. 

This  question  is  so  coupled  with  the  other  that  it  is  unneces- 
sary to  say  that  I  am  also  of  the  opinion  that  defendant's  right 
to  occupy  the  farm  ended  on  March  1,  1915. 
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INTENT  TO  STCALirORMED  ATTEKCTHE  TAKING. 

Court  of  Appeals  for  Scioto  County. 

John  Porter  v.  State  op  Ohio. 

Decided,  December  26,  1917. 

Criminal  Law — Formation  After  the  Treapats  of  an  Intent  to  Steal— 
Constitutes  a  Felonious  Taking — Automobile  Taken  for  a  Joy  Ride 
■    and  Afterwards  Sold — Conflicting  Propositions  of  Law  Embodied 
in  Charge  to  Jury. 

If  the  original  act  of  taking  was  a  trespass  and  subsequently  while  the 
defendant  is  in  possession  of  the  property  he  forms  the  intent  to 
steal,  the  crime  of  larceny  is  committed. 

Theodore  K.  Funk,  for  plaintiff  in  error. 

Joseph  T.  Micklethwaite,  Prosecuting  Attorney,  contra. 

Sayrb,  J, 

The  defendant  and  two  associates  were  indicted  for  grand 
larceny,  charged  with  stealing  an  automobile  owned  by  Lawrence 
Pitch  and  taken  out  of  his  garage  in  New  Boston,  Scioto  county, 
Ohio,  at  night  without  his  knowledge  or  consent.  The  machine 
was  driven  to  Portsmouth  and  back  through  New  Boston  out  of 
Scioto  county  and  through  Lawrence  county  to  Huntington, 
West  Virginia,  where  the  same  was  sold  and  the  proceeds  di- 
vided between  the  defendants.  There  was  evidence  tending 
to  show  that,  when  the  automobile  was  taken  out  of  the  owner's 
garage,  there  was  no  intent  on  the  part  of  the  defendants  to 
steal  it  but  simply  to  take  a  *' joy-ride.''  The  trial  court  charged 
the  jury  at  defendant's  request  before  argument  that  to  con- 
stitute larceny  the  intent  to  steal  must  be  present  in  the  mind 
of  the  defendant  at  the  time  of  the  taking  of  the  property.  This 
instruction  was  repeated  in  the  general  charge,  but  later  therein 
the  jury  was  instructed  that  if  the  intent  to  steal  was  formed  by 
the  defendant  after  the  taking  of  the  automobile  and  while  he 
was  in  Scioto  county  with  it,  then  the  crime  of  larceny  was 
committed  in  that  county. 
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Unquestionably  here  are  two  conflicting  propositions  of  law. 
If  the  first  proposition  is  correct  then  there  could  be  no  lar- 
ceny, if  the  intent  to  steal  arose  after  the  automobile  was  re- 
moved from  the  garage  of  the  prosecuting  witness.  If,  how- 
ever, the  second  proposition  is  correct  then  the  first  proposition, 
although  erroneous,  was  not  prejudicial  to  the  defendant,  for  the 
effect  of  it  was  only  to  make  it  more  difficult  for  the  state  to 
prevail  and  was  thus  favorable  to  the  defendant.  If  the  first 
proposition  is  correct  then  the  giving  of  the  second  was  highly 
prejudicial  to  the  defendant  because  of  the  evidence  tending 
to  show  that  the  original  taking  was  without  intent  to  steal. 

The  rule  announced  in  Cyc,  Vol.  25,  p.  46,  and  in  R,  C.  L., 
Vol.  17,  Section  28,  is  that  the  intent  to  steal  must  exist  at  the 
time  of  the  taking,  and  very  many  cases  are  therein  cited  as 
supporting  this  rule.  But  a  careful  reading  of  the  reports  will 
show  that  the  rule  is  announced  in  a  large  number  of  cases 
where  the  original  taking  was  entirely  lawful,  and  it  is  admitted 
on  all  hands  that  if  such  was  the  character  of  the  taking,  then 
there  can  be  no  larceny.  Two  essential  elements  of  larceny  are 
trespass,  or  asportation  by  trespass,  and  the  intent  to  steal,  and 
these  must  be  simultaneous.  If  the  possession  was  secured  with- 
out trespass — that  is,  if  the  act  of  acquiring  possession  was  law- 
ful— then  the  possession  remains  lawful,  and  no  subsequent  act 
of  the  defendant  in  connection  with  the  property  oan  constitute 
larceny.  So  if  the  original  securing  possession  was  a  trespass, 
it  remains  a  trespass  as  long  as  the  possession  of  the  property 
continues  in  the  defendant,  and  if  to  that  is  added  the  intent 
to  steal  the  crime  is  complete,  because  both  essential  elements 
of  larceny  are  present.  {State  v.  Coombs,  55  Me.,  477,  92  Am. 
Dec,  610;  Com.  v.  White  [Mass.],  11  Gushing,  483;  State  v. 
Davenport,  38  S.  C,  348, 17  S.  E.,  37;  King  v.  State  [Ala.],  72 
So.,  552 ;  Regina  v.  RUey,  14  Eng.  Law  &  Eq.  Reports,  554 ;  Eng, 
&  Am.  Encyc,  of  Law  [2d.  Ed.],  Vol.  19,  p.  507.) 

The  thought  which  influences  us  to  adopt  the  rule,  announced 
in  the  authorities  last  above  referred  to,  is  that  we  can  see  no 
difference  in  the  character  of  the  act,  whether  the  intent  to  steal 
is  formed  at  the  time  of  the  taking  or  thereafter  during  the  time 
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the  defendant  has  possession,  provided  the  possession  was  un- 
lawfully secured.  Suppose  the  defendants  in  this  case  did  not 
have  the  intent  to  steal  when  they  drove  the  car  out  of  the  garage 
of  the  prosecuting  witness,  but  did  form  such  intent  a  half  hour 
later  as  they  were  driving  along  the  highway,  what  difference 
was  there  in  the  character  of  the  act  after  the  intent  to  steal  was 
formed,  than  there  would  have  been  had  the  intent  to  steal  been 
present  when  possession  of  the  automobile  was  secured?  Cer- 
tainly there  would  be  none.  When  there  is  an  unlawful  posses- 
sion secured  and  kept,  followed  by  the  intent  to  steal,  there  is  a 
felonious  '^ taking"  within  the  meaning  of  the  technical  form  of 
indictment  for  larceny.  To  take  in  this  connection  means  to  ap- 
propriate for  use,  to  get  possession  of  and  hold.  The  first  act  of 
laying  hands  on  the  property  does  not  exhaust  the  meaning 
of  the  word  **take,"  but  there  is  included  the  act  of  holding  for 
UbO.  So  if  the  defendant  unlawfully  gets  possession  of  property 
and  keeps  the  same  until  he  forms  the  intent  to  steal,  he  feloni- 
ously ** takes*'  the  same  when  to  such  unlawful  holding  there 
comes  the  intent  to  steal.  In  the  case  under  consideration  the 
"taking"  began  with  the  first  act  of  the  defendants  in  moving 
the  automobile.  The  '*  felonious  taking"  began  when  the  intent 
to  steal  was  formed. 

The  judgment  of  the  court  of  common  pleab  will  be  affirmed. 

MiDDLETON,  J.,  and  Walters,  J.,  concur. 


OHIO  COURTS  OP  APPEALS.  413 


'918.]  Hamilton  County. 


AUTHORITY  OF  COMMISSIONER  TO  COMMIT  FOR  CONTEMRT 

IN  REFUSING  TO  ANSWER. 

Court  of  Appeals  for  Hamilton  County. 

ScHOTT,  Shemfp,  v.  Benckenstein  et  al.* 

Decided,  March  18,  1916. 

Depositions — Commissioner  Appointed  by  a  Court  of  Another  State — 
Witness  Refusing  to  Answer  Ouilty  of  Contempt, 

A  commissioner,  bearing  a  commission  from  a  court  of  another  state 
authorizing  him  to  take  depositions  in  this  state,  can  compel  the 
giving  of  testimony  by  committing  to  jail  for  contempt  a  witness 
who  refuses  to  be  sworn. 

Maxwell  &  Ramsey,  for  plaintiff  in  error. 
Bruce  &  Bruce  and  8.  A.  Headley,  contra. 

Jones  (E.  H.),  P.  J. 

The  sole  question  presented  to  this  court  in  this  case  is  whether 
or  not  a  commissioner  bearing  a  commission  from  a  court  in  the 
state  of  New  York,  authorizing  him  to  take  depositions  in  this 
state,  can  compel  the  giving  of  testimony  by  committing  to  jail 
for  contempt  a  witness  who  refuses  to  be  sworn. 

It  is  well  settled  by  the  case  of  DeCamp  v.  Archibald,  50  Ohio 
St.,  618,  that  a  notary  public  of  Ohio  before  whom  depositions 
are  being  taken  for  use  in  Ohio  can  commit  to  jail  a  contumacious 
witness.  This  authority  is  unquestionably  conferred  upon  such 
notary  by  Section  11510,  General  Code,  which  reads  as  follows: 

**  Section  11510.  Disobedience  of  a  subpoena,  a  refusal  to  be 
sworn,  except  upon  failure  to  pay  fees  duly  demanded,  and  an 
unlawful  refusal  to  answer  as  a  witness  or  to  subscribe  a  depo- 
sition, may  be  punished  as  a  contempt  of  the  court  or  officer 
by  whom  the  attendance  or  testimony  of  the  witness  is  required. 


>> 


And  Sections  11529  and  11530,  Gkneral  Code,  provide: 

**  Section  11529.    Depositions  may  be  taken  in  this  state  be- 
fore a  judge  or  the  clerk  of  the  Supreme  Court,  a  judge  or  clerk 

^Affirmed,  Benckenstein  v.  Bchott,  Sheriff,  92  Ohio  State,  29. 
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of  the  court  of  appeals,  a  judge  or  clerk  of  the  court  of  common 
pleas,  a  probate  judge,  justice  of  the  peace,  notary  public,  mayor, 
master  commissioner,  ofiScial  stenographer  of  any  court  in  this 
state,  or  any  person  empowered  by  a  special  commission. 

'^  Section  11530.  Depositions  taken  in  and  to  be  used  in  this 
state,  must  be  taken  by  an  ofScer  or  person  whose  authority 
is  derived  within  the  state ;  but,  if  for  use  elsewhere,  they  may  be 
taken  before  a  commissioner  or  officer  who  derives  his  authority 
from  the  state,  district  or  territory  in  which  they  are  to  be  used." 

The  answer  to  the  question  propounded  to  us  depends  wholly 
upon  the  construction  of  these  and  other  sections  contained  in 
Part  Third,  Title  4,  Division  3,  Chapter  3  of  the  General  Code, 
and  particularly  upon  the  meaning  to  be  ascribed  to  the  word 
''officer''  as  used  in  Sections  11510,  11530,  11543  and  others  of 
said  chapter.  In  the  latter  section  the  word  "officer"  cer- 
tainly includes  one  appointed  under  a  special  commission  to 
take  testimony  in  another  state  for  use  in  a  court  in  this  state. 
It  follows  that  the  word  "officer,"  used  in  Section  11510  of  the 
same  chapter,  in  like  manner  includes  the  commissioner  who  may 
be  appointed  under  Section  11530  to  take  depositions  to  be  used 
elsewhere.  The  word  "officer,"  as  used  in  this  chapter,  can  not 
be  limited  to  miagistrates  and  others  who  have  taken  an  oath, 
given  bond,  etc.,  as  argued  by  counsel.  In  order  to  make  the 
statutes  on  the  subject  consistent  and  effective,  it  is  obvious, 
we  think,  that  the  word  "officer"  must  be  held  to  include  all 
persons  authorized  to  take  depositions. 

We  are,. therefore,  of  the  opinion  that  the  word  "officer"  as 
used  in  Section  11510  was  intended  to  and  does  embrace  a  com- 
missioner appointed  by  a  court  of  another  state  to  take  testimony 
in  Ohio.  Such  being  our  construction  of  this  section,  it  follows 
that  the  commissioner  so  appointed  has  power  to  punish  as  a 
contempt  an  unlawful  refusal  to  answer  as  a  witness  or  to  sub- 
scribe to  a  deposition. 

It  is  argued  that,  adopting  the  above  construction,  the  law  is 
unconstitutional  for  the  reason  that  the  power  to  punish  for  con- 
tempt is  a  judicial  power  which  under  our  Constitution  can  be 
conferred  only  upon  a  court.  This  point  has  been  passed  upon  by 
our  Supreme  Court  in  the  case  of  DeCamp  v.  Archibald,  supra. 
We  quote  from  the  syllabus,  as  follows: 
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'*The  power  conferred  by  Sections  5252  and  5254,  Revised 
Statutes,  on  a  notary,  or  other  officer,  in  taking  depositions,  to 
commit  a  witness  to  the  jail  of  the  county  for  refusing  to 
answer  a  question,  is  not  judicial  in  the  sense  of  the  Constitu- 
tion, conferring  all  judicial  power  upon  the  courts  of  the  state." 

The  judgment  of  the  lower  court  will  therefore  be  reversed 
and  the  defendants  in  error  remanded  to  the  custody  of  the 
sheriff. 

Judgment  reversed. 

Jones  (Oliver  B.),  J.,  concurs. 

Gorman,  J.,  dissenting. 

I  find  myself  unable  to  concur  in  the  conclusions  of  my  asso- 
ciates as  to  the  right  of  the  commissioner  in  this  case  to  com- 
mit for  contempt. 

Section  11510,  General  Code,  provides  that  a  refusal  to  an- 
swer  may  be  punished  as  a  contempt  of  the  court  or  officer  by 
whom  the  attendance  or  testimony  of  the  witness  is  required. 
This  section  provides,  therefore,  only  for  the  punishment  by  the 
court  or  an  officer.  An  officer  within  the  meaning  of  this  section 
means  an  officer  of  the  state  of  Ohio;  and  under  Section  2,  Gen- 
eral Code,  a  commissioner  who  derives  his  authority  from  a  state 
other  thian  this  state  is  not  an  officer  of  the  state  of  Ohio. 

While  a  commissioner  appointed  by  authority  of  another  state 
may  take  depositions  in  this  state,  under  favor  of  Section  11530, 
General  Code,  I  am  of  the  opinion  that  the  Legislature  has  simply 
recognized  his  right  to  take  depositions  in  this  state  when  the 
witnesses  appear  voluntarily  and  consent  to  give  their  testimony. 
I  do  not  think  that  any  person  can  have  the  power  and  authority 
to  deprive  a  citizen  of  this  state  of  his  liberty,  unless  he  be 
an  officer  of  this  state  duly  authorized  so  to  do  or  a.  court  of 
this  state. 

The  appellate  division  of  the  Supreme  Court  of  New  York, 
in  the  case  of  People,  ex  rel  MacBonald,  v.  Leubuscher,  34  App. 
Div.,  577  (54  N.  Y.  Supp.,  869),  held:  That  under  the  Con- 
stitution of  the  United  States  (Amendment  14,  Section  1),  pro- 
viding that  no  state  shall  deprive  any  person  of  life,  liberty,  or 
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property  without  due  process  of  law,  Section  920,  Code  Civ. 
Pro.,  providing  that  a  person  who  refuses  to  testify  before  a 
commissioner  appointed  to  take  depositions  *'is  liable  to  the  pen- 
alties which  would  be  incurred  in  a  like  case  if  he  was  sub- 
poenaed to  attend  the  trial  of  an  action  in  a  justice  court ;  and 
for  that  purpose,  the  oflBcer,  before  whom  he  is  required  to  ap- 
pear, possesses  all  the  powers  of  a  justice  of  the  peace  upon  the 
trial,'' — who,  under  Section  30(01,  has  power  to  imprison  a  wit- 
ness for  refusal  to  testify  before  him — is  unconstitutional  as 
applied  to  a  commissioner  appointed  by  a  court  of  another  state 
to  take  depositions  in  that  state,  and  who  seeks  thereunder  to 
imprison  for  contempt. 

It  is  also  true  that  Judge  Sayler,  while  on  the  common  pleas 
bench,  in  the  case  of  In  re  Goodman,  7  N.  P.,  201,  took  the  same 
view  of  the  case  pending  before  him  as  I  take  in  this  case.  In 
the  Goodman  case  he  discharged  on  habeas  corpus  a  witness  who 
was  committed  by  the  commissioner  appointed  by  the  surrogate 
court  of  New  York  to  take  testimony  in  this  city.  He  was  of  the 
opinion  that  the  commissioner  was  not  an  officer  of  Ohio,  and 
therefore  not  authorized  to  commit  for  contempt. 

The  Supreme  Court  of  Kansas,  in  In  re  Huron,  58  Kans.,  152» 
laid  down  the  same  rule  as  the  New  York  appellate  division  of 
the  Supreme  Court  in  the  case  above  cited. 

Our  Supreme  Court  in  the  ease  of  DeCamp  v.  Archib(Ud,  50 
Ohio  St.,  618,  held  that  a  witness  before  a  notary  public,  where 
depositions  were  being  taken  to  be  used  in  an  action  pending 
in  this  state  and  in  this  county,  could  be  committed  by  the  notary, 
and  that  the  notary  had  power  to  commit  for  contempt  of  court. 
But  we  think  that  ^ase  is  distinguishable  from  the  one  at  bar 
because  a  notary  public  is  an  officer  of  this  state.  He  is  duly 
appointed  and  commissioned  by  the  Governor,  is  obliged  to  give 
bond  and  take  an  oath  of  office,  as  all  officers  are  required  to  do 
under  Section  2,  General  Code. 

For  the  reasons  stated  I  am  of  the  opinion  that  the  judgment 
of  the  court  of  common  pleas  in  discharging  defendants  in  error 
should  be  affirmed. 
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DET£RMINATION  Of  THE  AMOUNT  DUE  UNDER  THE 

BOND  or  A  DEPOSITARY. 

Court  of  Appeals  for  Hamilton  County. 

The  Village  op  Wyoming  v.  The  Citizens  Trust  &  Guaranty 

Company  op  West  Virginia.* 

Decided,  November  5,  1917. 

Sureties — Failure  of  Depositary  of  Public  Funds — Liability  of  Surety 
Equal  to  the  Full  Fa^e  of  Its  Bond,  When — Responsibility  for  In- 
crease of  Bond  Where  Deposits  Are  Increased  Beyond  Amount  of 
Existing  Bond — Statutory  Provisions  Relating  to  Bonds  Given  by 
Depositaries  Will  be  Read  Into  Such  Bonds — Section  4295  as 
Amended. 

1.  A  bond  securing  deposits  made  by  a  city  or  village  in  a  designated 

depositary  is  a  statutory  bond  into  which  the  provisions  of  the 
statute  relating  thereto  must  be  read,  and  the  surety  will  be  held 
to  have  contracted  with  reference  to  such  statutory  provisions. 

2.  <The  responsibility  for  providing  for  an  increase  in  the  amount  of  the 

indemnity  bond,  where  deposits  are  made  by  the  municipality  in  ex- 
cess of  the  sum  named  in  the  existing  bond,  is  in  the  first  instance 
upon  the  depositary,  and  where  such  a  situation  arises  the  surety 
becomes  liable  for  the  full  face  of  its  bond,  and  not  ninety  per  cent 
thereof. 

3.  The  amount  for  which  the  surety  is  liable,  up  to  the  face  of  its 

bond,  is  the  amount  with  interest  shown  to  remain  due  the  munici- 
pality after  liquidation  of  the  depositary. 

S.  C.  Roettinger  and  James  E.  Robinson  for  plaintiff  in  error. 
Pogtie,  Hoffheimer  &  Pogue,  contra. 

Gorman,  J. 

This  case  is  here  on  error  to  the  judgment  of  the  common 
pleas  court,  wherein  the  judgment  below  was  adverse  to  the 
plaintiff  in  error. 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  April  11, 1918, 
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The  case  was  submitted  to  this  court  upon  an  agreed  state- 
ment of  facts  to  take  the  place  of  a  bill  of  exceptions. 

From  the  agreed  statement  of  facts,  omitting  the  immaterial 
parts,  it  appears  that  the  village  of  Wyoming,  a  municipal  cor- 
poration in  Hamilton  county  duly  organized  under  the  laws  of 
Ohio,  designated  the  Metropolitan  Bank  &  Trust  Company  of 
Cincinnati  as  its  depository,  and  that  after  competitive  bidding 
it  awarded  to  this  bank  the  contract  to  receive  on  deposit  in 
its  bank  moneys  of  the  village,  said  bank  being  the  highest  and 
best  bidder  for  said  deposits. 

A  resolution  providing  for  deposit  in  this  bank  was  duly 
passed  by  the  council  of  the  village  on  or  about  June  1,  1909. 
The  resolution  provided  that  the  treasurer  of  the  village  was 
authorized  and  instructed  to  deposit  the  funds  of  the  village 
in  said  bank  in  the  manner  provided  by  law  and  in  accordance 
with  the  terms  of  said  bid. 

Pursuant  to  the  award  the  bank,  as  required  by  law,  executed 
and  delivered  to  the  village  of  Wyoming  its  bond  with  the  de- 
fendant company  as  surety  thereon.  Said  bond  was  renewed 
on  the  5th  of  July,  1910,  for  a  period  of  one  year  upon  the 
same  terms  and  conditions  as  the  original  bond;  and  again  said 
bond  was  renewed  on  or  about  the  1st  day  of  July,  1911,  for  a 
further  term  of  one  year  and  to  continue  in  force  until  the  close 
of  the  banking  hours  on  July  6,  1912. 

After  the  execution  of  the  bond  the  treasurer  of  the  village 
in  consideration  thereof  deposited  the  village  funds  in  siaid 
bank  commencing  on  or  about  July  19,  1909,  and  from  time  to 
time  made  deposits;  and  withdrawals  were  made  from  time  to 
time  to  meet  the  payments  ordered  by  the  village  council  out 
of  the  funds. 

The  amount  of  this  bond  was  $10,000 ;  and  the  renewals  were 
for  the  same  amount  in  each  of  the  two  succeeding  years.  On 
the  18th  of  September,  after  the  second  renewal  of  said  bond 
said  bank  closed  its  doors  and  went  into  the  hands  of  a  re- 
ceiver under  the  direction  of  the  state  bank  examiner  of  the 
state  of  Ohio,  this  being  a  state  bank,  and  the  payment  to  its 
depositors  including  the  plaintiff  in  error  was  then  and  there 
suspended.  ' 
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At  the  time  of  its  suspension  the  plaintiff  in  error  had  on  de- 
posit as  principal  the  sum  of  $18,879.11 ;  and  there  was  due  on 
this  principal  by  way  of  interest  the  sum  of  $427.08 ;  making  a 
total  amount  of  principal  and  interest  belonging  to  the  plaintiff 
in  error,  in  the  bank,  the  sum  of  $19,306.19.  The  receiver  of 
said  bank  from  time  to  time  paid  dividends  to  the  depositors, 
including  plaintiff  in  error,  and  finally  upon  the  winding  up  of 
the  bank's  affairs  there  had  been  paid  to  the  plaintiff  in  error 
on  account  of  its  claim,  by  the  receiver,  dividends  aggregating 
$10,618.40,  leaving  a  balance  unpaid  on  its  claim  of  $9,305.59, 
with  interest. 

After  the  receiver  of  the  bank  had  paid  all  the  dividends 
that  could  be  paid  out  of  the  assets  of  the  bank  the  defendant 
in  error,  the  Citizens  Trust  &  Guaranty  Company,  paid  to  the 
village  the  sum  of  $4,756.50,  claiming  that  this  was  the  entire 
amount  which  it  should  pay  on  its  obligation  under  said  bond. 
This  money  was  paid  by  the  defendant  in  error  and  received 
by  the  plaintiff  in  error  without  prejudice  to  the  rights  of  plaint- 
iff in  error  to  assert  this  claim  against  defendant  in  error  for 
the  full  amount  unpaid  by  the  bank  or  its  receiver;  and  with- 
out prejudice  to  the  rights  of  the  defendant  in  error  to  resist  the 
claim  of  the  village  of  Wyoming. 

The  condition  of  this  bond  is  as  follows: 

**The  condition  of  the  above  obligation  is  such,  that  whereas, 
under  and  by  virtue  of  a  certain  proposal  of  the  said  The  Met- 
ropolitan Bank  &  Trust  Company,  the  said  bank  has  been  des- 
ignated as  a  depository  of  the  money  belonging  to  the  incor- 
porated village  of  Wyoming,  and  in  consideration  thereof,  the 
said  bank  has  agreed  to  pay  to  said  incorporated  village  of 
Wyoming  upon  such  deposits  the  rate  of  interest  agreed  upon. 

**Now,  therefore,  if,  during  the  period  beginning  on  the 
date  of  this  bond,  the  said  The  Metropolitan  Bank  &  Trust 
Company  shall  receive,  safely  keep  and  pay  over  all  moneys 
wiiieh  may  come  under  its  custody  under  and  by  virtue  of  the 
laws  of  the  state  of  Ohio  relating  to  such  depositories,  and  un- 
der and  by  virtue  of  the  said  bank's  contract  with  the  said 
incorporated  village  of  Wyoming,  and  shall  properly  account 
for  and  pay  over,  as  required,  the  interest  on  such  deposits  at 
the  rate  agreed  upon,  and  shall  faithfully  perform  all  the  du- 
ties imposed  by  the  laws  of  the  state  of  Ohio  upon  it  as  a  de- 
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pository  of  the  moneys  of  said  incorporated  village  of  Wyom- 
ing, then  this  obligation  shall  be  null  and  void;  otherwise  to 
remain  in  full  force  and  virtue." 

There  are  other  provisions  in  the  bond  by  way  of  provisoes 
which  need  not  be  quoted,  as  they  do  not  in  the  opinion  of 
the  court  affect  the  question  involved  in  this  ease. 

The  limit  of  the  liability  of  the  defendant  in  error  was  $10i,000, 
and  this  it  obligated  itself  to  pay  to  the  village  of  Wyoming 
provided  the  Metropolitan  Bank  &  Trust  Company  defaulted  in 
its  payment  of  the  village  moneys.  In  other  words,  the  defend- 
ant in  error  bound  itself  to  the  extent  of  $10,000  to  indemnify 
and  hold  harmless  the  village  of  Wyoming  from  any  loss  which 
it  might  sustain  by  reason  of  having  designated  said  bank  as  its 
depository. 

If  the  loss  were  less  than  $10,000  then  the  defendant  in  error 
did  not  obligate  itself  to  pay  more  than  the  amount  of  the  loss. 
If  the  loss  exceeded  $10,000,  it  was  obligated  to  pay  only  $10,000. 

In  the  court  of  common  pleas,  upon  the  submission  of  this 
cause  to  the  court  without  the  intervention  of  the  jury — a  jury 
having  been  specially  waived — a  judgment  was  rendered  in 
favor  of  the  defendant  holding  in  substance  that  it  had  paid  all 
that  it  was  required  to  pay  under  the  bond  and  in  fact  had  paid 
in  excess  of  the  amount  for  which  it  was  liable  in  the  sum  of 
$311.47,  which  sum  was  claimed  by  defendant  in  error  in  the 
court  below  on  its  cross-petition  upon  which  it  sought  to  re- 
cover. 

It  is  argued  by  defendant  in  error  that  this  being  a  statutory 
bond  the  provisions  of  the  statutes  relating  to  depositories  must 
be  impliedly  read  into  the  bond  or  contract — there  being  no 
other  contract  between  the  village  and  the  Metropolitan  Bank  £ 
Trust  Company  except  the  bond  involved  in  this  proceeding. 
We  concur  most  heartily  in  the  claim  of  counsel  for  defendant 
in  error  that  the  provisions  of  the  statute  relating  to  bonds  re- 
quired to  be  given  by  the  depositories,  are  impliedly  read  into 
the  contract  or  bond. 

At  the  time  of  the  last  renewal  of  said  bond  the  Legislature 
had  made  some  amendment  to  the  provisions  relating  to  the  de- 
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positories  of  municipal  corporations,  found  in  102  0.  L.,  122, 
being  an  amendment  of  Section  4295,  General  Code. 
In  substance  that  section  provides  that — 

**  Council  may  provide  by  ordinance  for  the  deposit  of  all 
public  moneys  coming  into  the  hands  of  the  treasurer  in  such 
bank  or  banks,  situated  within  the  county,  as  oflfer  at  competitive 
bidding  the  highest  rate  of  interest  and  give  a  good  and  suffi- 
cient bond  issued  by  a  surety  company  authorized  to  do  busi- 
ness in  the  state,  or  furnish  good  and  sufficient  surety,  or  se- 
cure said  moneys  by  a  deposit  of  bonds  or  other  interest  bear- 
ing obligations  of  the  United  States,"  etc. 

A  description  is  given  in  the  section  of  the  kinds  of  securities 
that  may  be  given  to  secure  the  deposit  of  funds.  And  the 
section  further  provides  that — 

''there  shall  not  be  deposited  in  any  one  bank  an  amount  in 
excess  of  the  paid  in  capital  stock  and  surplus  of  such  banks, 
and  not  in  any  event  to  exceed  one  million  dollars." 

And  it  further  provides — 

**that  whenever  any  of  the  funds  of  any  of  the  political 
subdivisions  of  the  state  shall  be  deposited  under  any  of  the 
depository  laws  of  the  state,  the  securities  herein  mentioned,  in 
addition  to  such  other  securities  as  are  prescribed  by  law,  may 
be  accepted  to  secure  such  deposits." 

The  section  further  provides — 

"said  security  to  be  subject  to  the  approval  of  the  proper 
municipal  officers,  in  a  sum  not  less  than  ten  per  cent,  in  ex- 
cess of  the  maximum  amount  at  any  time  to  be  deposited." 

Now  it  is  claimed  by  counsel  for  defendant  in  error  that  this 
language  of  the  statute  being  impliedly  road  into  the  bond, 
means  that  the  village  of  Wyoming  would  not  be  permitted  un- 
der the  law  to  deposit  in  the  Metropolitan  Bank  &  Trust  Com- 
pany at  any  time  more  than  $9,091,  which  would  be  in  round 
numbers  90  per  cent,  of  the  face  of  this  bond;  and  that  if  the 
village  deposited  more  than  10  per  cent,  less  than  the  amount  of 
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the  bond  it,  the  village,  did  so  at  its  own  risk,  or  it  was  obliged 
to  provide  for  an  additional  security  or  bond  to  be  given. 

But  this  statute  puts  the  duty  upon  the  bank  which  is  desig- 
nated as  the  depositary  of  the  municipal  corporation  to  give 
good  and  sufficient  bond.  It  does  not  impose  the  duty  upon 
the  council  of  the  municipality  or  upon  the  treasurer  of  the 
municipality  to  see  that  the  bond  is  given.  No  doubt  it  would 
be  the  duty  of  the  oflScers  of  the  municipality  to  see  that  a  suflS- 
cient  bond  was  given  in  order  to  protect  the  village  from  any 
loss  which  might  occur;  but  it  does  not  lie  in  the  mouth  of  the 
surety  company  to  say  that  because  the  village  failed  to  secure 
additional  sureties  or  an  additional  bond,  that  it  is  therefore  not 
liable  for  more  than  ninety  per  cent,  of  the  face  of  its  bond. 
The  surety  contracted  to  be  liable  to  the  village  to  the  extent 
of  $10,000,  and  if  the  loss  of  the  village  reached  $10,000  it  would 
be  liable  for  the  full  amount  of  the  bond. 

In  the  case  under  consideration  the  loss  of  the  village  was 
less  than  $10,000.  It  suffered  no  loss  except  that  whidi  the 
bank  failed  to  pay.  The  fact  that  it  had  on  deposit  more  than 
$19,000  when  the  bank  closed  its  doors  doe«  not  establish  a  loss 
of  $19,000.  After  the  bank  had  closed  its  doors  the  village  re- 
ceived on  its  claim  more  than  $1€|,000  paid  to  it  by  the  receiver 
of  the  bank,  and,  manifestly,  to  the  extent  that  it  received 
payment  on  its  deposit  in  this  bank  there  was  no  loss.  Its  only 
loss  was  the  amount  which  the  bank  failed  to  pay  upon  the 
winding  up  of  its  affairs. 

We  do  not  think  it  necessary  that  any  authorities  be  cited  in 
order  to  establish  this  plain  proposition.  The  plaintiff  in  error 
(plaintiff  below),  was  entitled  to  recover  from  the  defendant 
in  error,  upon  the  agreed  statement  of  facts  the  amount  which 
the  ]\Ietropolitan  Bank  &  Trust  Company  failed  to  pay  on  ac- 
count of  the  sum  of  moneys  on  deposit  in  said  bank.  This 
amount,  $9,305.59  with  interest,  less  the  amount  voluntarily 
paid  by  defendant  in  error,  $4,756.50,  leaves  a  balance  of  $4,- 
642.10  with  interest — this  being  the  total  amount  claimed  by 
plaintiff  in  error  in  the  action  at  law. 

The  court  of  common  pleas  having  erred  in  rendering  judg- 
ment in  favor  of  the  defendant  in  the  amount  rendered,  when 
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it  should  have  rendered  judgment  for  plaintiff  in  the  sum  of 
$4,642.10  with  interest,  and  there  being  no  question  of  fact  in- 
volved in  the  ease  but  only  a  question  of  law,  we  hold  that  the 
judgment  of  the  common  pleas  court  should  be  reversed  and 
judgment  entered  in  this  court  in  favor  of  the  plaintiff  in  error 
for  the  amount  of  $4,642.10  with  interest,  as  claimed  in  the 
petition. 
Judgment  accordingly. 

Jones,  P.  J.,  and  HAMiiiTON,  J.,  concur. 


WHEN  A  DECREE  WOK  ALIMONY  MAY  NOT  BE 

REOPENED. 

Court  of  Appeals  for  Ross  County. 

Geobge  Glough  v.  Isabella  Long  et  al. 

Decided,  January  21,  1918. 

Alimony — Continuing  Jurisdiction  of  the  Court  Awarding  a  Decree 
— May  Not  he  Asserted,  When — Payment  of  a  Gross  Sum  Usually 
Ends  Jurisdictionr^An  Award  of  Real  Estate  is  Final  and  May  Not 
"be  Modified  at  a  Subsequent  Term, 

1.  While  as  a  general  rule  the  Jurisdiction  of  a  court  In  alimony  pro- 

ceedings Is  a  continuing  jurisdiction,  It  does  not  necessarily  follow 
that  every  decree  In  alimony  may  be  open  to  change  or  modlfica- 
•tlon  and  that  the  court  may  not  hy  its  decree,  or  the  parties  by 
their  agreement  when  the  same  has  been  judicially  sanctioned 
by  a  decree  of  the  court,  completely  foreclose  any  right  to  a 
future  revision  or  change  thereof. 

2.  When  a  gross  sum  Is  allowed  as  and  for  alimony  and  full  pasnnent 

thereof  has  been  made,  such  allowance  Is  generally  recognized  as  a 
final  adjudication  of  the  rights  of  the  parties  and  the  court's  juris- 
diction is  at  an  end. 

3.  Real  estate,  decreed  In  fee  simple  as  an  allowance  In  gross  for  ali- 

mony. Is  final  In  so  far  as  It  relates  to  such  property,  and  the  court 
has  no  jurisdiction  to  modify  or  change  such  a  decree  at  a  subse- 
quent term. 
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Elijah  Cutrighi,  Jr.,  Oeorge  B.  Okey  and  C  A.  Baddiffe,  for 
plaintiff  in  error. 
John  P.  Phillips  and  Lyle  8.  Evans,  contra. 

Mu>DIiBTON,  J. 

Plaintiff  in  error  was  the  plaintiff  below  in  an  action  which 
he  instituted  on  April  6,  1916,  to  recover  possession  of  and 
title  to  certain  real  estate.  In  his  original  petition  he  alleges, 
in  substance,  that  by  the  consideration  of  the  court  of  common 
pleas  of  this  county  on  the  12th  day  of  December,  1897,  Vir- 
ginia Clough,  then  the  wife  of  the  plaintiff,  obtained  a  decree 
of  divorce  and  award  of  alimony  against  him;  that  said  allow- 
ance in  alimony  was  one  in  gross  for  the  sum  of  $2,500  in  money 
and  the  undivided  one-third  of  a  certain  farm,  situate  in  said 
county  and  known  as  the  Crookham  Farm,  containing  775  acres 
more  or  less,  and  that  the  terms  of  the  decree  provided  that 
the  said  Virginia  Clough  should  **have,  own,  possess  and  en- 
joy in  fee  simple,  as  and  for  alimony,''  the  equal  undivided 
one-third  part  of  said  real  estate.  The  petition  further  states 
that  subsequent  to  this  decree,  and  on  or  about  the  23d  day  of 
March,  1898,  the  plaintiff,  never  voluntarily  consenting  to  said 
decree  and  award  and  never  agreeing  for  a  division  of  his 
property,  but  solely  for  the  purpose  of  carrying  said  decree 
and  award  into  effect,  and  for  no  other  purpose  and  upon  no 
other  consideration,  whatsoever,  executed  a  deed  to  said  Virginia 
Clough  for  certain  real  estate  then  and  theretofore  the  property 
of  plaintiff.  A  full  description  of  the  lands  so  conveyed  by 
said  deed  is  set  out  in  the  petition,  and  it  appears  therefrom 
that  they  amounted  to  about  369  acres.  It  further  appears  from 
this  deed,  which  is  set  forth  in  the  petition  in  full,  that  in  addi- 
tion to  the  alimony  awarded  Virginia  Clough  the  plaintiff  re- 
ceived a  further  consideration  of  approximately  $5,000  by  Vir- 
ginia Clough  agreeing  to  discharge  certain  indebtedness  of 
plaintiff  amounting  to  that  sum.  While  the  petition  does  not 
state  that  the  land  so  conveyed  was  the  land  awarded  in  the 
decree,  it  is  to  be  assumed  from  certain  references  in  the  deed 
that  it  included  the  land  so  awarded  and  in  addition  certain 
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other  lands  which  were  conveyed  presumably  for  the  additional 
consideration. 

The  plaintiff  further  recited  in  his  petition  that  this  prop- 
erty so  conveyed  was  ancestral  property  and  that  the  said  Vii^: 
ginia  Clough  went  into  the  possession  of  the  same  and  had 
enjoyed  the  rents  and  profits  thereof  until  her  death  on  the 
27th  day  of  November,  19101,  and  that  on  the  30th  day  of  De- 
oember,  1910,  her  last  will  and  testament  was  filed  for  probate 
in  this  county,  wherein  the  said  Virginia  Clough  attempted  to 
devise  to  the  defendants  in  error  the  real  estate  described  in 
said  deed. 

He  further  alleges  in  his  petition  that  the  purpose  of  said 
conveyance,  in  compliance  with  said  order,  decree  and  award, 
was  for  the  support  and  maintenance  of  Virginia  Clough  dur- 
ing her  lifetime,  and  that  said  real  estate  having  been  so  used 
by  her  during  her  life,  at  her  death  her  rights  thereto  ter- 
minated and  said  real  estate  reverted,  and  was  intended  by  the 
plaintiff  and  the  order,  decree  and  award  of  the  court  to  revert 
to  him. 

The  prayer  of  the  petition  is  that  the  title  to  said  real  estate 
be  re-invested  in  the  plaintiff  and  that  said  award  of  alimony 
be  modified  so  as  to  limit  the  title  of  said  Virginia  Clough  to 
and  in  said  real  estate  to  a  life  estate. 

A  demurrer  to  this  petition  was  filed  in  the  court  below,  which 
was  sustained,  and  the  plaintiff  not  desiring  to  plead  further 
judgment  on  said  demurrer  was  rendered,  and  he  now  prosecutes 
these  proceedings  to  reverse  that  judgment. 

It  seems  to  be  conceded  by  counsel  for  both  parties  that  the 
plaintiff  in  error's  right  of  action  and  the  sufficiency  of  his 
petition  depends  upon  the  question  as  to  whether  or  not  the 
court  of  common  pleas  of  this  county  has  a  continuing  juris- 
diction in  the  matter  of  the  alimony  awarded  Virginia  Clough, 
and  that  the  original  action  for  said  alimony  continued  to  be 
and  is  now  pending  in  said  court.  While  we  do  not  consider  this 
question  may  be  wholly  determinative  of  the  issues  presented  by 
the  petition,  in  view  of  other  questions  that  might  arise  in  re- 
spect to  the  deed  subsequently  executed  by  Oeorge  Clough  to 
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Virgiiiia  Clough,  it  may  be  assumed  for  present  purposes  that 
the  right  now  to  modify  this  decree  is  decisive  of  the  whole  case. 

It  is  contended  in  support  of  plaintiff's  right  of  action  that 
the  allowance  of  alimony  rests  wholly  upon  the  marital  obliga- 
tion of  maintenance  and  support  and  to  a  groat  extent  is  limited 
to  that  purpose  only,  and  that  the  jurisdiction  of  the  court  in 
an  alimony  matter  is  a  continuing  jurisdiction  and  that  the 
eourt  has  full  authority  at  any  time  subsequent  to  any  allowance 
of  alimony  to  revise,  change  or  modify  the  same. 

We  are  not  disposed  to  question  seriously  any  of  the  propo- 
sitions so  urged,  and  especially  the  proposition  that  the  juris- 
diction of  the  court  in  alimony  proceedings  is  ordinarily  a  con- 
tinuing jurisdiction.  That  question  seems  to  be  definitely  set- 
tled, in  this  jurisdiction  at  least,  by  the  case  of  Olney  v. 
Wc^ts,  43  O.  S.,  499,  and  the  very  recent  case  of  Smedley  v. 
State,  95  0.  S.,  141,  in  which  latter  case  is  is  said  that — 


''It  is  well  settled  that  the  jurisdiction  of  a  court  in  an  ali- 
mony case  is  continuing." 


We  are  not,  however,  inclined  to  accept  the  rule  so  announced 
in  this  latter  case  as  exclusive,  especially  in  view  of  the  char- 
acter of  the  alimony  involved  in  that  ease  and  of  the  award 
made  therein.  While,  as  we  have  observed,  we  admit  as  a  gen- 
eral proposition  that  such  jurisdiction  is  continuing  it  does  not 
necessarily  follow  that  every  decree  in  alimony  may  be  open  to 
change  or  modification  and  that  the  court  may  not  by  its  de- 
cree, or  the  parties  by  their  acts  and  agreement  when  the  same 
have  been  judicially  sanctioned  by  a  decree  of  the  court,  com- 
pletely foreclose  any  right  to  a  future  revision  or  change  thereof. 
Petersine  v.  Thomas,  28  O.  S.,  596 ;  Law  v.  Law,  64  O.  S.,  369 ; 
Hribal  v.  Hribal,  11  C.C.(N.S.),  414. 

In  the  case  of  Petersine  v.  Thomas,  supra,  the  court,  speaking 
through  Judge  Ashburn,  say  in  respect  to  this  question : 

**Once  this  discretionary  power  of  the  court,  in  allowing 
alimony,  has  been  fully  exercised  in  a  case,  it  is  ordinarily  at 
an  end — exhausted.  So  that,  when  once  the  court  has  allowed 
to  the  wife  what  it  considers  just  and  equitable  alimony  in  gross, 
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and  a  divorce  is  at  the  same  time  granted,  she  will  be  deemed 
to  have  been  allowed  her  just  and  equitable  portion  of  her  husr 
band's  estate.  The  court  may,  however,  in  the  exercise  of  a 
sound  discretion,  grant  the  divorce,  and  make  the  alimony  al- 
lowed payable  in  installments,  and  by  continuing  the  alimony 
branch  of  the  case,  hold  the  parties  and  subject-matter,  by  proper 
orders,  so  under  its  control  as  to  increase  or  diminish  the  allow- 
ance as  equitable  circumstances  and  justice  shall  require." 

In  Law  V.  Law,  supra,  it  is  held  unequivocally  that — 

'^  Where  the  terms  of  a  decree  as  to  the  alimony  are  fixed  by 
the  court,  pursuant  to  an  agreement  of  the  parties,  they  are  not 
subject  to  modification." 

When  a  gross  sum  is  allowed  the  courts  generally  recognize 
it  as  in  full  satisfaction  of  all  claims  and  regard  the  award  so 
made  as  final  and  the  awarding  court's  jurisdiction  at  an  en4 
unless  there  is  some  statutory  authority  continuing  its  jurisdic- 
tion.   Plaster  v.  Plaster,  47  111.  App.,  290;  Stratton  v.  Straiton, 

73  Me., ;  MitcheU  v.  MitcheU,  20  Kan.,  665;  Sammis  v.  Med- 

bury,  14  B.  I.,  214 ;  Kamp  v.  Kamp,  57  N.  Y.,  212 ;  Johnson  v; 
Johnson^  65  Ho.  Prac,  517. 

In  the  case  of  Shaw  v.  Shaw,  59  111.  App., ,  the  court  say : 

"Where  in  a  decree  for  divorce  the  wife  is  given  a  gross  sum 
las  her  alimony,  it  is  held  to  be  in  full  discharge  and  satisfac- 
tion of  all  claims  for  future  support.  So  far  as  the  decree  re- 
lates to  that  subject  it  is  at  an  end  tod  the  court  has  no  juris- 
diction to  modify  it  at  a  subsequent  term." 

In  a  case  where  a  gross  sum  has  been  allowed  and  paid,  and 
the  decree  of  the  court  fully  executed,  we  have  found  no  case, 
nor  has  any  been  cited  to  us,  which  would  authorize  the  court 
to  deny  such  a  decree  the  same  finality  with  which  other  judg- 
ments are  regarded.  We  think  it  may  be  deduced  from  the 
authorities  on  this  question  that  whether  the  jurisdiction  is 
continuing  or  not  depends  wholly  on  the  character  of  the  de- 
cree itself  and  whether  it  has  been  executed  and  full  payment 
made  thereunder  or  not. 
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Referring  now  to  our  statutory  provisions  on  this  subject.  It 
is  provided  in  Section  11998,  General  Code,  that — 

''Upon  satisfactory  proof  of  the  charges  in  the  petition  the 
court  shall  •  •  •  give  judgment  in  favor  of  the  wife  for 
such  alimony  out  of  her  husband's  property  as  is  equitable, 
which  may  be  allowed  to  her  in  real  or  personal  property,  or 
both,  or  in  money,  payable  either  in  gross  or  by  installments. 


i» 


It  is  settled  in  Oallagher  v.  Fleury,  36  O.  S.,  590,  and  Herron 
V.  Herron,  47  0.  S.,  544,  that  real  estate  may  be  decreed  in  fee 
simple  as  an  allowance  in  gross  for  alimony.  The  decree  in 
the  instant  case  is  one  of  this  character.  It  is  one  wholly  un- 
conditional. There  is  no  reservation,  either  express  or  implied, 
in 'any  of  the  conditions  of  the  court's  order  and  decree  which 
would  suggest  that  the  court  intended  it  to  be  subject  to  any 
future  revision  or  modification.  It  was  in  every  respect,  there- 
fore, a  finality  so  far  as  the  court  could  make  it  such.  It  was 
expressed  in  terms  which  left  no  doubt  whatever  that  the  court 
intended  it  to  be  a  final  adjudication  of  the  rights  and  obliga- 
tions of  both  parties. 

There  is  nothing  disclosed  in  the  petition  to  justify  the  claim 
therein  that  this  real  estate  was  intended  by  "said  order,  de- 
cree and  award  to  revert  to  the  source  from  which  it  came," 
and  this  allegation  must  be  regarded  as  a  mere  conclusion  of  the 
pleader  without  any  support  thereof  to  be  found  in  any  other 
statement  in  the  petition. 

In  Herron  v.  Herron,  supra,  the  court  say : 

**This  transfer  of  title  was  not  by  any  act  of  the  husband, 
but  by  the  fiat  of  the  court.  Hence  it  is  to  the  purpose  of  the 
court  we  must  look,  and  not  the  purpose  of  the  husband.  The 
decree  is  not  difiScult  of  construction.     It  explains  itself." 

While  the  title  in  the  instant  case  was  conveyed  by  an  act  of 
the  husband,  yet  the  consideration  for  that  act  is  the  title  con- 
veyed by  the  decree  of  the  court,  and  that  title  as  so  conveyed 
is  the  title  which  must  control  the  jurisdiction  of  the  court  in 
respect  to  a  modification  thereof.  It  is  not,  therefore,  to  the 
purpose  of  the  husband  that  we  must  look  in  this  case,  but  the 
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purpose  of  the  court  in  its  original  award,  and  if  the  husband 
misconceived  the  latter 's  purpose  and  the  scope  and  effect  of  its 
decree  he  did  so  at  his  peril. 
The  court  continuing  in  Herron  v.  H  err  on  say: 

*  *  The  title  received  by  the  wife  was  as  full  and  ample  as  though 
a  conveyance  from  the  husband  had  been  made,  and  she  took  a 

title  in  fee  simple.    She  took  as  a  purchaser." 

So  in  the  instant  case  Virginia  Clough,  by  virtue  of  this  de- 
cree, took  a  title  in  fee  simple  to  the  lands  included  in  said  de- 
cree as  a  purchaser,  and  a  subsequent  conveyance  of  said  lands  by 
her  husband  could  not  in  any  manner  affect  her  title  thereto 
theretofore  conveyed  to  her  by  the  decree  of  the  court. 

We  conclude  that  the  decree  for  alimony  involved  in  this 
controversy  is  one  not  subject  to  any  change  or  modification, 
and  that  any  subsequent  change  in  the  conditions  or  circum- 
stances of  either  party  to  the  original  action  may  not  be  con- 
sidered by  the  court  of  common  pleas  as  affecting  in  any  manner 
the  finality  of  its  former  decree. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 

Walters,  J.,  and  Sayre,  J.,,  concur. 


CONSENTING  TO  A  CONTINUANCE  CONFERS  JUEISDICTICN 

ON  A  MAGISTEATB. 

Court  of  Appeals  for  Clinton  County. 

Cluxton  v.  Smithson. 

Decided,  June  9,  1915. 

Justice  of  the  Peace — Where  Action  is  Within  Jurisdiction  of — Appear- 
ance and  Consent  to  Continuance — Bars  a  Motion  to  Dismiss  for 
Want  of  Jurisdiction, 

When  the  subject  of  an  action  is  within  Jurisdiction  of  a  justice  of  the 
peace,  and  the  defendant,  without  objecting  to  the  jurisdiction  of 
the  Justice  of  the  peace  over  his  person,  appears  and  consents  to  a 
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continuance,  before  the  filing  of  a  motion  to  digmisa  for  want  of 
Jurisdiction,  such  defendant  thereby  confers  jurisdiction  of  his 
person  upon  the  magistrate. 

Hayes  &  Hayes,  for  plaintiff  in  error. 
H.  S.  Pulse,  contra. 

Jones  (Oliver  B.),  J. 

This  action  below  was  one  brought  in  the  court  of  common 
pleas  seeking  to  enjoin  defendant  in  error,  C.  £.  Smithson, 
from  causing  an  execution  to  issue  upon  a  certain  judgment 
taken  against  plaintiff  in  error  before  J.  A.  Saunier,  a  justice 
of  the  peace  in  and  for  Jefferson  township,  Clinton  county, 
Ohio. 

The  petition  states  that  Clayton  Cluxton  was  on  the  19th  of 
March,  1913,  and  for  many  years  prior  thereto,  a  resident  and 
freeholder  of  Clark  township,  Clinton  county;  that  there  were 
then  two  justices  of  the  peace  duly  elected,  qualified  and  act- 
ing as  such  in  said  Clark  township,  neither  of  whom  was  in- 
terested in  the  controversy  or  disqualified  under  the  terms  of 
Clause  3  of  Section  10225,  General  Code,  and  therefore  not 
competent  to  try  the  cause ;  and  4;hat  notwithstanding  said  fact 
the  defendant  filed  with  J.  A.  Saunier,  justice  of  the  peace  of 
Jefferson  township,  a  certain  bill  of  particulars  against  plaintiff 
claiming  a  money  judgment  for  violation  of  a  contract  and 
upon  an  account  for  work  and  labor.  It  appears  further  from 
the  petition  that  the  justice  of  the  peace  made  an  entry  in  said 
case  upon  his  docket,  stating  that  it  appeared  to  his  satisfaction 
that  the  defendant  (Cluxton)  was  a  resident  of  Clark  town- 
ship of  said  county,  which  is  an  adjoining  township  to  Jefferson 
township,  and  that  there  was  no  justice  of  the  peace  in  said 
Clark  township  competent  to  try  said  cause,  and  that  he  there- 
fore took  jurisdiction  of  said  cause. 

A  summons  was  duly  issued  and  served  upon  the  defendant 
in  that  action,  and  although  the  entire  proceedings  are  not  set 
out  in  the  petition  in  this  action  enough  is  stated  to  make  it 
appear  that  certain  continuances  were  had  from  time  to  time 
in  said  cause,  some  of  which  were  by  the  act  of  the  defendant, 
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Cluxton;  and  that  afterwards  defendant  there  filed  a  motion 
seeking  to  dismiss  the  action  because  of  the  want  of  jurisdiction 
of  said  justice  of  the  peace  for  the  reason  that  defendant  was 
then  a  freeholder  and  not  a  resident  of  Jefferson  township, 
and  did  not  come  within  any  of  the  exceptions  contained  in 
Sections  10224  and  10225,  General  Code. 

This  motion  was  oTerruled  by  the  magistrate  and  further 
proceedings  were  had  which  resulted  in  a  judgment  against  the 
defendant,  who  then  brought  this  suit  seeking  to  enjoin  execu- 
tion under  said  jildgnient,  and  to  have  such  judgment  set  aside 
and  held  for  naught. 

A  demurrer  to  the  petition  was  sustained  iii  the  court  below, 
and  judgment  was  entered  in  favor  of  the  defendant.  Error 
is  prosecuted  here  to  reverse  that  judgment. 

The  facts  set  out  in  the  petition  as  above  stated  satisfy  the 
court  that  Cluxton  entered  a  general  appearance  consenting 
to  continuance  before  the  filing  of  his  motion  in  the  justice's 
court  to  dismiss  for  want  of  jurisdiction,  and  therefore 
conferred  jurisdiction  of  his  person  upon  the  magistrate.  The 
subject-matter  of  the  action  was  one  over  which  the  court  had 
jurisdiction,  and  the  appearance  without  objection  to  that  ju- 
risdiction at  the  time  the  continuance  was  arranged  for  gave 
the  justice  jurisdiction  of  the  person.  In  P.,  C.  &  St,  L.  By. 
Co.  V.  Fleming,  30  Ohio  St.,  480,  the  second  clause  of  the  sylla- 
bus is  as  follows: 

'*  Where  the  subject  of  the  action  is  within  the  jurisdiction 
of  a  justice  of  the  peace,  and  the  parties  appear  before  such 
nearest  justice,  agree  upon  a  day  of  trial,  which  is  assented  to 
by  the  justice  and  thereupon  the  defendant  demands  a  jury, 
which  is  awarded  him,  he  thereby  waives  all  objection  to  the 
jurisdiction  of  such  justice  to  try  the  case.'' 

The  finding  made  by  the  magistrate  upon  which  he  took  ju- 
risdiction, which  is  set  out  in  full  in  the  petition,  should  have 
stated  the  reasons  why  neither  of  the  two  magistrates  in  Clark 
township  was  then  competent  to  try  said  cause.  But  under  the 
lilieral  construction  that  is  allowed  to  the  record  of  an  inferior 
court,  in  reviewing  its  proceedings,  this  clause  might  itself  be 
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considered  sufSeient,  so  long  as  reasons  contrary  to  the  finding 
of  the  justice  do  not  appear  upon  the  record.  Beebe  v.  Scheidt, 
1.3  Ohio  St.,  406,  416,  and  McCurdy  v.  Baugkman,  43  Ohio  St., 
78. 

The  defendant  before  the  magistrate,  to  preserve  his  rights, 
could  have  introduced  evidence  showing  the  competency  of  one 
of  said  magistrates  of  Clark  township,  to  support  his  motion, 
and  could  have  brought  error  proceedings  from  the  court  of 
the  justice  of  the  peace  to  the  common  pleas  court  and  have 
thus  procured  a  reversal  of  any  judgment  entered  against  him; 
having  failed  to  pursue  this  right  under  the  law  equity  will  re- 
fuse him  a  remedy. 

**The  authority  of  a  magistrate  can  not  be  collaterally  at- 
tacked. A  resident  householder  of  one  township  being  sued 
before  a  magistrate  in  another  township,  going  to  trial  on  the 
merits  of  the  case  without  objection  to  the  jurisdiction  of  the 
magistrate  over  him,  will  be  taken  to  have  waived  his  right  to 
so  object. ' '    Caldtvell  v.  High,  6  W.  L.  B.,  20(1. 

The   demurrer  to  the  petition  was  properly  sustained,  and  the 
judgment  is  afSrmed. 
Judgment  affirmed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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FEES  TO  COUNSEL  WOK  WIVES  IN  ALIMONY  CASES. 

Court  of  Appeals  for  Hamilton  County. 

L.  C.  Black  and  James  B.  Swing,  Attorneys  op  Record  op 
Madge  May  Stewart,  etc.,  v.  Woodford  T.  Stewart.* 

Decided,  June  17,  1918. 

Divorce  and  Alimonu — Proper  Procedure  Where  no  Remuneration  Has 
Been  Provided  for  Counsel — Application  for  an  Allowance  Cover- 
ing Fees  Should  he  Made  by  the  Wife— Not  hy  Counsel  for  Their 
Ovm  Benefit — Etror  or  Appeal  May  Not  he  Prosecuted  hy  One 
Not  a  Party  to  the  Proceedings  Below, 

1,  Where  in  a  divorce  or  alimony  proceeding  the  wife  dismisses  her 

action  without  the  knowledge  of  counsel  and  without  compensa- 
ting them  for  their  services,  the  said  counsel,  not  having  been 
parties  to  the  action,  are  without  authority  to  file  a  petition  in 
error  for  the  purpose  of  reversing  the  order  of  dismissal  and  in- 
terposing a  motion  for  an  allowance  for  counsel  fees  and  expenses, 
to  be  paid  to  them  by  the  defendant  and  to  be  made  a  charge 
against  his  property. 

2.  While  it  is  proper  and  the  court  has  full  power  to  make,  on  the 

motion  of  the  wife,  an  allowance  for  her  sustenance  and  neces- 
sary expenses,  including  reasonable  counsel  fees,  such  a  motion 
does  not  lie  where  made,  not  by  the  wife  but  by  counsel  acting 
in  their  own  behalf,  and  without  leave  of  court. 

George  B.  Ooodhart,  Samuel  L.  Uagans,  John  W;  Peck,  for 
plaintiffs  in  error. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  eontrsi. 

Jones,  P.  J. 

In  this  proceeding  in  error  it  is  sought  to  review  and  set 
aside  the  action  of  the  court  of  common  pleas,  division  of  do- 
mestic relations,  in  an  action  for  alimony  brought  by  Madge 
May  Stewart,  a  wife,  against  Woodford  T,  Stewart,  her  hus- 
band, wherein  it  denied  a  motion  filed  by  the  attorneys  of  plaint- 
iff on  their  own  behalf  for  an  allowance  of  counsel  fees  and  ex- 

♦Afflrming  Stewart  v.  Stewart,  20  N.P.(N.S.),273. 
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penses  to  be  paid  them  by  defendant  and  to  be  made  a  charge 
against  his  property,  and  granted  a  motion  made  by  the  de- 
fendant to  dismiss  said  ease  upon  the  payment  by  him  of  costs 
and  enter  a  judgment  of  dismissal  of  said  cause. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  trial 
court  which  is  reported  under  the  name  of  Stewart  v.  Stewart, 
20  N.P.(N.S.),  273,  where  the  language  of  the  motions  upon 
which  the  court  acted  is  given  in  full. 

A  motion  to  dismiss  the  petition  in  error  was  interposed  here 
by  defendant  in  error  on  the  ground  that  plaintiffs  in  error 
were  not  parties  to  the  case  in  the  court  of  common  pleas,  and 
have  therefore  no  right  to  file  a  petition  in  error  to  reverse  any 
judgment  or  order  made  in  said  case  in  that  court. 

As  the  same  questions  are  involved,  the  motion  to  dismiss 
was  argued  and  submitted  along  with  the  error  proceeding  it- 
self. 

According  to  the  established  practice  no  one  can  appeal  from 
a  judgment  or  decree,  or  bring  a  writ  of  error  to  review  it, 
unless  he  was  a  party  to  the  action  below,  or  was  made  so 
either  by  an  express  order  of  the  court  to  that  effect  or  by 
being  treated  as  such,  or  unless  he  is  a  legal  representative  of 
a  party,  or  his  privity  of  estate,  title  or  interest  appears  from 
the  record.     (2  Cyc,  626.) 

In  Hanover  v.  Sperry,  35  0.  S.,  244,  in  the  opinion  of  the 

court  Mcllvaine,  J.,  said  (p.  245) : 

*'In  general,  a  petition  in  error  must  be  prosecuted  by  a 
party  to  the  record." 

Section  5226,  Revised  Statutes,  now  Section  12224,  General 
Code,  which  has  been  held  unconstitutional  in  Wagner  v.  ilrwi" 
strong,  93  0.  S.,  443,  allowed  appeals  to  be  taken  "by  a  party 
or  other  person  directly  affected,  from  a  judgment  or  final  or- 
der/' but  there  is  no  such  provision  as  to  error  cases,  and  the 
rule  is  that  error  can  ordinarily  be  prosecuted  only  by  parties 
to  the  original  action  or  their  privies. 

An  exhaustive  note  with  the  citation  of  many  cases  on  the 
right  to  prosecute  error  or  appeal  is  found  in  the  report  of 
In  re  Switzer,  119  Am.  St.  Rep.,  729.  In  it  appears  the  follow- 
ing language : 


I 
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**Both  by  the  common  law  practice  and  that  obtaining  in 
chancery,  a  writ  of  error  cojild  be  prosecuted  or  an  appeal 
taken  only  by  a  party,  and  this  is  the  rule  both  in  the  courts 
of  the  United  States  and  in  those  of  all  the  states  purporting 
to  give  a  right  to  appeal  or  to  prosecute  a  writ  of  error  to  any 
party  aggrieved.  Under  these  statutes  third  persons  no  mat- 
ter how  much  they  may  be  prejudiced  by  the  judgment,  de- 
cree or  order,  can  not  obtain  its  review  by  appeal  or  writ  of 
error." 

Among  the  many  cases  cited  to  sustain  this  position  is  Reid 
V.  Quigley,  16  Ohio,  445. 

The  general  rule  is  that  an  attorney  oan  not,  in  his  own  name 
and  on  his  own  motion,  appeal  from  a  judgment  or  decree  af- 
fecting the  interest  of  his  client.  2  R.  C.  L.,  735;  2  Cyc,  639; 
119  Am.  St.  Rep.,  758;  Natn  Bk,  v.  Lanahan,  60  Md.,  477; 
Besancon  v.  Brownson,  39  Mich.,  388;  Pereyra's  App.,  126,  Pa. 
St.,  220|;  Stager  v.  Stager,  165  111.,  579;  Anderson  v.  Stager, 
173  111.,  112. 

**A  proceeding  for  alimony  does  not  invoke  the  equity  pow- 
ers of  the  court,  but  is  controlled  by  statute.  The  court  Js 
only  authorized  to  exercise  such  power  as  the  statute  expressly 
gives,  and  such  as  is  necessary  to  make  its  orders  and  decrees 
effective."    Marleau  v.  Marleau,  95  0.  S.,  162. 

While  the  court  is  controlled  by  statutes  and  does  not  exer- 
cise general  equity  jurisdiction  in  alimony  cases  {Demti  v. 
DeWitt,  67  O.  S.,  340),  it  has  full  power  under  G.  C.  11994  to 
provide  for  the  wife's  sustenance  and  her  expenses  during  the 
suit,  but  the  allowance  should  be  made  to  the  wife.  It  is  proper 
to  include  reasonable  counsel  fees — which  may  be  fixed  by  the 
court  for  her  attorneys — in  the  expenses  allowed  to  her  for 
their  benefit.  A  motion  for  such  allowance,  however,  should 
b(!  made  by  the  wife  as  a  part  of  her  necessary  expenses,  and  in 
such  event  it  is  the  province  of  the  court  and  a  duty  owing  by 
it  to  its  own  officers  to  see  that  their  interests  are  protected. 

A  motion  for  the  allowance  of  counsel  fees  and  expenses  was 
filed  in  this  case  without  any  leave  of  court,  not  on  behalf 
of  the  plaintiff  but,  as  its  terms  clearly  set  out,  it  asked  an  order 
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from  the  court  to  allow  a  reasonable  sum  to  be  paid  by  said 
defendant  direct  to  them  as  compensation  for  their  necessary 
and  proper  legal  services,  to  be  made  a  charge  upon  his  real 
and  personal  property,  and  also  for  certain  necessary  expendi- 
tures made  by  them  as  attorneys  for  plaintiff.  The  motion  first 
stated  that  the  plaintiff  and  defendant  had  agreed  upon  a  set- 
tlement of  the  case — such  statement  being  made  possibly  as  « 
reason  for  filing  the  motion  in  their  own  names,  although  no 
leave  was  asked  or  given  by  the  court — and  the  motion  finally 
asked  that  the  cause  be  not  dismissed  until  such  attorney  fees 
and  expenditures  had  been  so  determined  and  paid.  No  claim 
was  made  that  counsel  were  at  that  time  acting  on  behalf  of 
plaintiff  but,  although  there  is  nothing  in  the  record  to  show 
any  direct  communication  to  them  from  their  client  to  such 
effect,  they  seemed  to  regard  the  notice  of  plaintiff's  desire 
to  dismiss  the  cause,  received  by  them  from  counsel  for  defend- 
ant, as  an  effective  withdrawal  by  her  of  their  power  to  further 
act  in  plaintiff's  behalf. 

The  motion  to  dismiss  the  case  was  filed  not  by  the  plaintiff 
but  by  the  defendant,  but  the  record  shows  that  an  order  or 
request  was  addressed  to  the  clerk  of  the  court  of  common  pleas 
by  plaintiff  directing  the  dismissal  of  the  cause  upon  the  pay- 
ment of  court  costs  by  the  defendants  or  either  of  them,  and 
directing  further  that  the  property  attached  by  virtue  of  said 
suit  be  released  without  any  charter  of  claim  or  lien  against 
it.  Plaintiff's  order  was  dated  November  12,  1917,  but  was  not 
filed  in  the  case  until  November  30,  1917,  the  motion  to  dis- 
miss having  been  filed  November  15,  and  the  motion  for  allow- 
ance of  counsel  fees  was  filed  November  14,  1917.  Under  the 
provisions  of  G.  C.  11586  plaintiff  had  power  to  dismiss  her 
ease  at  any  time  before  its  final  submission. 

An  exhaustive  and  able  brief  has  been  filed  by  plaintiffs  in 
error,  citing  2  Nelson  on  Divorce  and  Separation,  Sections  875 
et  seq.,  and  many  cases  from  other  jurisdictions,  to  sustain  their 
position  that  an  attorney  who  appears  for  the  wife  and  does 
not  look  to  her  for  compensation  for  his  services  has  a  right 
to  proceed  with  an  action  for  alimony  with  the  assurance  that 
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a  suitable  fee  will  be  awarded  him  by  the  court,  unless  his  case 
is  without  merit  or  probable  cause.  This  position  is  sustained 
by  the  text  and  by  numerous  cases  from  other  states,  notably 
Indiana  and  New  York,  but  these  cases  are  dependent  upon  the 
statutes  of  those  states,  which  differ  from  the  statutes  of  Ohio. 

It  is  not  deemed  necessary  to  review  the  cases  cited  or  to 
further  discuss  the  question  involved,  inasmuch  as  the  trial 
court  has  rendered  a  complete  and  admirable  opinion  which 
has  been  reported  as  above  stated,  and  which  fully  meets  the 
approval  of  this  court. 

In  a  case  brought  by  a  wife  against  her  husband  where  the 
attitude  of  the  parties  is  dependent  upon  the  varying  moods 
of  persons  of  opposite  sex  in  the  intimate  relations  brought 
about  by  marriage,  and  conditions  make  it  impractical  for  coun- 
sel to  secure  themselves  reasonable  compensation,  it  would  be 
the  part  of  wisdom  to  protect  their  interests  by  an  early  appli- 
cation for  an  allowance  of  alimony  pendente  lite  sufficient  to 
afford  them  some  remuneration  for  professional  services,  always 
more  or  less  unpleasant  for  lawyers,  but  which  while  of  great 
benefit  and  necessity  to  the  client  are  often  too  lightly  appre- 
ciated after  results  have  been  obtained. 

It  appears  unfortunate  that  in  this  case  the  motion  for  such 
allowance  was  not  duly  presented  on  behalf  of  the  wife  before 
her  determination  to  dismiss  the  case  had  been  concluded,  but 
under  the  circumstances  of  the  case  as  presented  it  would  ap- 
pear that  the  plaintiffs  in  error  have  a  clear  right  as  against 
the  wife  herself,  and  that  the  court  below  was  without  power 
to  grant  the  order  prayed  for.  - 

This  court  is  forced  to  the  conclusion  that  plaintiffs  have 
no  standing  here  to  review  the  judgment  of  the  court  below  by 
their  error  proceeding  in  this  case,  and  the  motion  to  dismiss 
must  therefore  be  granted. 

WHiSON,  J.,  and  Hamilton,  J.,  concur. 
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DUTY  or  LANDLORD  WITH  REFEltSNCE  TO  PREMISES 

AlANDONED  BY  TENAMT. 

Ck)urt  of  Appeals  for  Mahoning  County. 

Kate  E.  White  v.  George  M.  Smith. 

Decided,  October  11,  1917. 

Landlord  and  Tenant — Abandonment  of  Premises  by  Tenant — Land- 
lord Not  Legally  Bound  to  Relet, 

Where  a  tenant  abandons  the  leased  premises,  the  landlord  is  under 
no  legal  obligation  to  relet  such  premises,  and  in  an  action  to 
recover  the  rentals  accruing  after  such  abandonment  the  tenant 
can  not  interpose  as  a  defense  want  of  reasonable  diligence  to 
re-rent  the  same. 

McKain  &  OKI,  for  plaintiflE  in  error. 
William  Zimmerman^  contra. 

Pabb,  J. 

This  is  a  proceeding  in  error  prosecuted  in  this  court  from 
the  judgment  of  the  Court  of  Common  Pleas  of  Mahoning 
County.  The  parties  sustain  the  same  relation  here  as  in  the 
court  below. 

On  tU'j  28tL  dav  of  January,  1916,  plaintiflE  in  error  began 
an  action  in  the  municipal  court  of  the  city  of  Youngstown 
against  defendant  in  error  to  recover  the  sum  of  $168  and  costs ; 
the  principal  part  of  said  sum  for  which  recovery  was  sought 
was  for  certain  installments  of  rentals  falling  due  by  the  terms 
of  a  certain  agreement  in  writing  made  and  entered  into  be- 
tween said  parties  for  the  period  of  one  year,  beginning  on  the 
1st  day  of  May,  1915,  for  the  use  and  occupancy  of  certain 
premises  belonging  to  plaintiff  in  error  and  situated  at  360 
Crescoiit  avenuo,  Buffalo,  N.  Y. 

To  the  statement  of  claim  of  plaintiff  below,  the  defendant 
filed  a  statement  of  defense  claiming  that  on  or  before  the 
31st  day  of  October,  1915,  he  surrendered  his  lease  to  plaintiff, 
and   delivered   possession   of  said  premises  to   her,   and   that 
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such  surrender  was  duly  accepted  and  that  thereupon  plaintiff 
rented  or  could  have  rented  said  premises  to  another  tenant  at 
a  rental  equal  to  that  specified  in  the  lease.  Trial  was  had  and 
a  judgment  entered  for  plaintiff  in  the  sum  of  $158.50.  An 
appeal  was  taken  to  the  court  of  common  pleas  of  this  county, 
where  said  cause  was  tried  to  a  jury  and  a  verdict  rendered 
for  the  defendant  upon  which  judgment  was  entered  and  from 
which  error  is  prosecuted  here. 

There  are  two  principal  assignments  for  error:  First,  that 
the  court  erred  in  its  charge  to  the  jury;  second,  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  That  part  of  the 
charge  of  the  trial  court  for  which  error  is  assigned  reads  as 
follows: 

''If  he  left  the  premises,  then  there  was  an  obligation  rest- 
ing upon  the  plaintiff,  and  that  obligation  was  in  law  that  she 
should,  in  good  faith,  exercise  due  diligence  in  attempting  to 
find  a  tenant;  but,  if  she  in  good  faith,  exercised  due  diligence 
to  obtain  a  tenant  and  failed  to  obtain  one,  then  she  can  re- 
cover for  this  amount  if  she  could  not  obtain  a  tenant  until  the 
first  day  of  April,  1916.  But  if,  on  the  other  hand,  she  did 
not  exercise  good  faith,  and  exercise  reasonable  diligence  to 
obtain  a  tenant,  then  I  say  to  you  from  the  time  she  could 
have  obtained  a  tenant,  then  she  is  not  entitled  to  recover. 


>y 


The  record  discloses  and  it  is  conceded  that  the  defendant. 
Smith,  vacated  said  premises  on  or  about  the  22d  day  of  Octo- 
ber, 1915,  but  paid  the  rent  to  the  1st  day  of  November  fol- 
lowing. On  October  25,  1915,  James  S.  White,  who  in  the 
rental  of  said  premises,  had  acted  as  the  agent  of  his  sister, 
Kate  E.  White,  wrote  Mr.  Smith  inquiring  as  to  what  he  pur- 
posed to  do  in  regard  to  said  lease,  stating  that  as  the  same  did 
not  expire  until  the  first  of  the  next  May,  that  he  had  no 
other  alternative  than  to  hold  him  to  the  terms  of  the  lease. 
The  record  discloses  that  an  effort  was  made  by  Kate  E.  White 
or  her  agent  to  secure  a  suitable  tenant  but  none  was  obtained 
and  said  premises  were  not  relet  until  April  1,  1916,  after  which 
no  rentals  are  claimed.  Testimony  was  offered  by  the  defend- 
ant for  the  purpose  of  showing  that  plaintiff  consented  to  the 
surrender  of  said  premises  by  defendant  and  that  plaintiff 
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failed  to  use  reasonable  diligence  to  relet  the  saine,  and  it  is 
also  urged  in  argument,  and  in  fact  it  is  the  principal 
issue  raised,  that  when  the  defendant  vacated  said  premises, 
it  was  the  duty  of  plaintiff  to  use  reasonable  diligence  to  re- 
rent  the  same;  or,  in  other  words,  it  is  claimed  that  if  a  lessee 
abandon  the  leased  premises  before  the  expiration  of  his  term, 
it  IS  the  duty  of  the  lessor  to  use  reasonable  diligence  to  relet 
said  premises  and  if  he  fails  to  do  so  he  can  not  recover  the 
installments  of  rental  accruing  after  such  abandonment. 

In  /?  Sutherland  on  Damages,  Section  844,  p.  3111,  it  is  pro- 
vided that: 

'*The  landlord  is  under  no  obligation  to  rent  premises  which 
have  been  abandoned  by  a  tenant." 

Numerous  oases  are  cited  in  the  note  to  and  in  support  of  the 
foregoing  text.  Likewise  it  was  held  in  Gray  v.  Kaufman 
Dairy  &  Ice  Cream  Company,  41  N.  Y.  Supp.,  73,  as  follows: 

*' Where  a  tenant  abandons  the  demised  premises,  it  is  not 
the  duty  of  the  landlord  to  relet,  in  order  to  reduce  his  claim 
for  damages  against  the  tenant." 

To  the  same  effect  it  is  held  in  Merrill  v.  Willis,  51  Nebr, 
162,  70  N.  W.,  914 ;  Bccar  v.  Flues,  64  N.  Y.,  518 ;  Mfg.  Co. 
V.  Dimviddie,  116  N.  Y.  Supp.,  716;  Milling  v.  Becker,  96  Pa. 
St.,  182 ;  Underhill  v.  Collins,  16  V.  Y.  Supp.,  495 ;  132  N.  Y., 
269;  30  N.  E.,  576;  likewise  in  24  Cyj.,  923,  note  18,  and  Gold- 
man  v.  Boyles,  141  S.  W.,  283,  6th  paragraph  of  the  syllabus. 

And  in  Ran  v.  Baker  et  al,  118  111.  App.,  150,  it  was  held  that: 

"Where  a  tenant  wrongfully  abandons  demised  uromises,  he 
can  not  interpose  the  want  of  diligence  of  his  landiord  in  fail- 
ing to  re-rent  the  premises  as  a  defense  to  an  action  for  the 
rent  accruing  after  such  abandonment." 

The  foregoing  is  well  in  point,  with  the  instant  case,  in  which 
the  w^ant  of  diligence  on  tKe  part  of  the  landlord  to  relet  is 
sought  to  be  interposed  as  a  defense. 

In  the  well  considered  case  of  Higgins  v.  Street,  13  L.  R.  A. 
(N.  S.),  398,  it  is  held  that: 
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**If  a  tenant  wrongfully  abandons  leased  premises  before 
the  expiration  of  the  term,  the  landlord  may,  at  his  election, 
at  once  enter  and  terminate  the  contract  and  recover  the  rent 
due  up  to  the  time  of  abandonment,  or  he  may  suflEer  the  prem- 
ises to  remain  vacant  and  sue  on  the  contract  for  the  entire  rent, 
or  he  may  give  notice  to  the  tenant  of  his  refusal  to  accept  a 
surrender,  when  such  notice  can  be  given,  and  sublet  the  prem- 
ises for  the  unexpired  term  for  the  benefit  of  the  lessee  to 
reduce  his  damages." 

The  foregoing  is  clear  and  explicit  and  is  supported  by  many 
cases  of  favorably  recognized  jurisdictions.  And  why  nott 
A  lessor  and  lessee  enter  into  a  valid  contract  for  a  fixed 
and  definite  period,  during  all  of  which  the  lessee  is  for 
some  purpose  the  owner  of  the  demised  premises  and  may  ex- 
ercise dominion  and  control  over  the  same,  even  to  the  exclu- 
sion of  the  lessor;  therefor  it  is  but  fair  that  the  lessor  should 
rely  upon  him  to  do  so.  The  lessee  may  rely  and  rest  upon  the 
letter  of  his  contract,  and  occupy  without  let  or  hindrance  to 
the  end  of  his  term ;  the  lessor  has  equal  rights  and  may  depend 
upon  the  lessee  to  do  so  or  pay  his  rentals  just  the  same.  The 
lessor  may  elect  to  do  otherwise,  and  if  able  to  secure  a  suit- 
able tenant  may  relet  such  premises  and  under  such  circum- 
stances it  might  be  said  would  be  morally  bound  to  do  so,  as 
observed  in  Shipman  v.  Stone,  16  C.C.(N.S.),  468,  as  follows: 

**It  is  the  landlord's  moral  duty,  if  not  his  legal  duty,  to 
ease  the  tenant  by  reletting  for  the  best  rent  he  can  get,  and 
his  so  doing  does  not  of  itself  work  a  surrender  of  the  lease." 

However,  the  landlord  is  in  nowise  legally  obligated  so  to 
do.  He  may  rest  upon  the  terras  of  his  rental  agreement  and 
leave  the  disposal  of  the  demised  premises  for  the  remainder 
of  the  term  at  the  option  of  the  lessee.  Said  instruction  might 
be  further  criticised  for  the  reason  that  the  jury  might  well  have 
understood  from  it  that  the  lessor  was  bound  to  relet  said  prem- 
ises to  any  one  willing  to  rent  the  same,  whether  such  prospective 
lessee  be  desirable  as  a  tenant  or  not,  and  in  any  event  such  is 
not  the  rule  of  law  to  be  applied. 

Therefore,  the  above  instruction  by  the  trial  court  was  preju- 
dicial  error.    Application  of  the   foregoing  principles  would 
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necessarily  work  a  reversal  on  the  weight  of  the  evidence,  and 
the  judgment  is  therefore  reversed. 

Pollock,  J.,  and  Metcalfe,  J.,  concur. 


DETERMINATION  AS  TO  OWNERSHIP  OF  RETAINED 

PERCENTAGES. 

Court  of  Appeals  for  Hamilton  County. 
Bolan  v.  The  Mitchell  Brick  Co. 

Ileeided,  July  6»  1915. 

Proceedings  Against  a  Contractor  in  Aid  of  Execution— Retained  Per- 
centages Found  to  Belong  to  Contractor's  Wife— -Homestead  Claimed 
and  Allowed — Concealment  of  Property  hy  Debtor  Which  is  Not 
in  Custody  of  the  Court. 

Thurber  ft  Browning,  partners,  entered  *  into  a  contract  with  the 
9tate  of  Ohio  to  build  a  road  known  as  the  New  Richmond  turn- 
pike for  the  sum  of  $12,000,  and  thereafter  assigned  this  con- 
tract to  Mary  B.  Bolan.  The  assignment  was  not  made  a  matter 
of  record,  and  $1,183.40  was  paid  to  Thurber  ft  Browning  on 
account  of  work  done  on  the  road  by  Mary  B.  Bolan.  Under  the 
contract  the  state  was  to  retain  15  per  cent,  of  the  estimates 
until  the  work  was  finally  completed,  and  under  this  provision 
$208.85  was  retained  by  the  state. 

Held:  In  a  proceeding  in  aid  of  execution  to  reach  the  property  of 
John  M.  Bolan,  husband  of  Mary  B.  Bolan,  the  $208.85  retained 
by  the  state  was  the  property  of  Mary  B.  Bolan.  Under  the 
above-stated  facts,  the  doctrine  has  no  application  that,  where 
a  debtor  entitled  to  exemption  in  lieu  of  a  homestead  conceals 
money  and  property  which  he  has  a  right  to  have  at  the  time  of 
the  examination  and  has  other  property  in  the  custody  of  the 
court,  his  concealment  of  property  not  in  the  custody  of  the 
court  should  be  deemed  to  be  an  election  on  his  part  to  take  that 
property  as  a  part  of  his  claim  in  lieu  of  a  homestead. 

Frank  E,  Wood  and  Charles  Sawyer,  for  plaintiff  in  error. 
Froome  Morris,  contra. 
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GOBMAN^  J. 

The  defendant  in  error  at  the  April  term,  1913,  of  the  common 
pleas  court  recovered  a  judgment  against  the  plaintiff  in  error, 
John  M.  Bolan,  for  $755.49.  Execution  was  issued  and  re« 
turned  nuUa  bona.  The  judgment  remained  unpaid  and  un- 
satisfied. Thereafter,  in  the  October  term,  1914,  defendant  in 
error  instituted  proceedings  in  aid  of  execution  against  the 
plaintiff  in  error,  making  the  Oerman  National  Bank,  the  Otor- 
don  Engineering  Company  and  l^lary  B.  Bolan,  wife  of  the 
plaintiff  in  error,  parties  as  garnishees,  and  the  court  enjoined 
the  parties  from  disposing  of  any  property  in  their  hands  be- 
longing to  plaintiff  in  error. 

A  referee  was  appointed  to  take  the  testimony  and  report  to 
the  court,  all  of  which  was  done,  and  the  report  filed.  Among 
other  things  the  report  of  the  referee  found  that  there  was  a 
credit  due  to  John  M.  Bolan  from  the  Oerman  National  Bank 
of  Cincinnati,  of  $283.05;  and  from  the  Gordon  Engineering 
Company,  $250.80.  The  referee  further  found  that  John  M. 
Bolan  had  been  carrying  on  a  contracting  business  all  his  life, 
and  during  the  last  four  years  had  been  apparently  carrying 
on  his  business  in  his  wife's  name.  The  referee  further  found 
that  the  defendant,  John  M.  Bolan,  and  Mary  B.  Bolan,  his  wife, 
sought  to  make  it  appear  that  there  was  either  no  money  due 
from  the  Gordon  Engineering  Company  or  that  such  as  was 
due  was  due  on  account  of  work  done  by  the  wife  under  her  in- 
dividual contract;  and  he  found  that  both  these  contentions 
were  utterly  false. 

After  the  report  of  the  referee  was  filed  there  was  a  further 
hearing  of  evidence  in  the  common  pleas  court,  and  it  then  de- 
veloped that  Thurber  &  Browning,  partners,  had  entered  into 
a  contract  with  the  state  of  Ohio  to  build  a  road  known  as  the 
New  Richmond  Turnpike  for  the  sum  of  $12,000;  that  Thurber 
&  Browning  had  assigned  their  contract  to  Mary  B.  Bolan  for 
the  consideration  of  $800  and  that  she  had  given  her  note  to 
them  for  $800,  payable  when  the  work  should  be  completed; 
that  $1,183.40  had  been  paid  by  the  state  on  account  of  this 
contract ;  and  that  Thurber  &  Browning  had  paid  this  money  to 
Mary  B.  Bolan.    The  assignment  of  the  contract  was  not  made  a 
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matter  of  record  by  the  state,  and  the  money  was  therefore  paid 
to  the  original  contractors,  Thurber  &  Browning,  and  by  them 
turned  over  to  Mary  B.  Bolan.  Under  the  contract  the  state 
was  to  reserve  15  per  cent,  of  the  estimates  until  the  work  was 
finally  completed,  and  on  account  of  the  work  finished  there  was 
retained  by  the  state  the  sum  of  $206.85,  which  sum  was  not  due 
at  the  time  of  the  hearing,  and  would  never  be  due  unless  the 
work  was  completed — or  until  the  work  should  be  finally  com- 
pleted and  accepted  by  the  state. 

The  common  pleas  court  held  that  this  $208.85  not  yet  due  was 
the  money  of  John  M.  Bolan,  and  the  court  further  found  that 
there  was  a  credit  due  Bolan  in  the  German  National  Bank, 
$283.05,  and  from  the  Gordan  Engineering  Company,  $250.80. 
Bolan  made  demand  during  the  progress  of  the  trial  to  have  the 
money  on  deposit  in  the  German  National  Bank  and  the  money 
due  from  the  Gordon  Engineering  Company  set  off  to  him  as  ex- 
empt from  levy  and  execution — ^he  being  a  married  man,  the 
head  of  a  family,  and  not  the  owner  of  a  homestead.  The  court 
of  common  pleas  held  that  the  $208.85,  the  retained  percentage 
of  the  state,  belonged  to  Bolan,  and  that  he  had  concealed  this 
asset  and  by  that  act  had  elected  to  select  that  $208.85  as  a  part 
of  his  exemption  in  lieu  of  his  homestead.  The  court  allowed 
Bolan  his  exemption  of  $50)0  under  the  statute,  but  made  the 
allowance  as  follows 

Retained   percentages    $208.85 

Due  from  Gordon  Engineering  Co 250.80 

Making    $459.65 

In  addition  thereto  the  court  allowed  from  the  amount  of 
money  on  deposit  in  the  German  National  Bank  the  sum  of 
$40.35,  to  make  up  amount  of  the  exemption  in  lieu  of  a  home- 
stead, $500. 

We  are  of  the  opinion  that  the  $208.85  was  not  the  money  of 
John  M.  Bolan,  but  that  under  the  contract  between  his  wife 
Mary  B.  Bolan  and  Thurber  &  Browning  these  retained  percen- 
tages under  the  contract  with  the  state  of  Ohio  belonged  to  Mary 
B.  Bolan,  if  they  ever  became  due,  which  they  were  not  at  the 


OHIO  COURTS  OP  APPEALS.  445 


'918.]  Hamilton  County. 


time  of  the  hearing.  Mary  B.  Bolan  may  never  realize  anything 
out  of  these  retained  percentages;  she  can  secure  the  retained 
percentages  only  if  she  completes  the  work  on  the  New  Richmond 
turnpike,  and  there  remains  more  than  $10,000  worth  of  work 
yet  to  be  done  on  that  job.  Complications  may  arise  which 
would  prevent  her  from  recovering  these  retained  percentages 
even  if  the  work  were  finished.  We  are  of  the  opinion  that  even 
if  this  contract  were  John  M.  Bolan 's  the  retained  percentages, 
not  being  yet  due,  would  not  be  available  for  him  as  part  of  his 
exemption  in  lieu  of  a  homestead. 

There  is  no  question  but  that  Bolan  is  entitled  to  his  $500 
exemption  in  lieu  of  a  homestead,  and  that  amount  should  have 
been  set  off  to  him,  as  he  selected,  out  of  the  funds  in  the  German 
National  Bank  and  the  money  due  from  the  Gordon  Engineering 
Company.  As  to  the  retained  percentages,  if  when  they  become 
due  it  should  be  found  that  the  money  belongs  to  John  M.  Bolan, 
the  defendant  in  error  is  not  precluded  by  the  judgment  and 
finding  in  this  case  from  subjecting  that  fund  to  the  payment  of 
its  claim. 

For  the  present  it  is  sufScient  to  say  that  there  should  be  al- 
lowed to  Bolan,  out  of  the  moneys  due  from  the  Gordon  Engi- 
neering  Company  and  the  German  National  Bank,  $5Q0.  There 
will  remain  $33.85,  which  can  be  applied  by  the  defendant  in 
error  upon  its  indebtedness. 

The  case  cited  by  counsel  for  both  plaintiff  in  error  and  de- 
fendant in  error,  Haslage  v.  Hoover  et  al,  16  C.  C,  570,  we 
think  holds  that  where  the  debtor  entitled  to  exemption  in  lieu 
of  a  homestead  conceals  money  and  property  which  he  has  a 
right  to  have  at  the  time  of  the  examination,  and  has  other  prop- 
erty in  the  custody  of  the  court,  that  his  concealment  of  prop- 
erty not  in  the  custody  of  the  court  should  be  deemed  to  be  an 
election  on  his  part  to  take  that  property  as  a  part  of  his  claim 
in  lieu  of  a  homestead ;  but  we  do  not  think  that  case  has  any 
application  to  the  facts  developed  in  the  case  at  bar. 

There  being  no  dispute  as  to  the  facts  in  this  case  we  are  of 
the  opinion  that  a  judgment  should  be  entered  in  this  court  such 
as  should  have  been  entered  in  the  court  below,  allowing  Bolan 
$500  exemption,  in  lieu  of  his  homestead,  out  of  the  moneys  in 
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the  Qerman  National  Bank  and  due  from  the  Gordon  Engineer- 
ing Company,  the  excess  over  and  above  $500  to  be  allowed  to 
the  creditor,  the  defendant  in  error. 

As  to  the  retained  percentages,  under  the  contract  for  the 
construction  of  the  New  Richmond  turnpike,  the  court  is  of  the 
opinion  that  the  judgment  of  the  court  below  should  be  reversed. 

Judgment  accordingly. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


EXPLANATION  BY  PAROL  EVIDENCE  OP  AN 
AMBIGUOUS  ENTRY. 

Court  of  Appeals  for  Hamilton  County. 

James  v.  The  Hotel  Honing  Co. 

Decided,  February  28,  1916. 

Evidence — iEquivocal  or  Ambiguous  Entru — Ma^  he  Explained  hy 
Parol  Evidence— Malicious  Prosecution  Upon  the  Charge  of  De- 
frauding an  Innkeeper, 

1.  la  an  action  for  malicious  prosecution  resulting  from  the  arrest 

of  plaintiff,  caused  by  defendant,  in  the  Municipal  Court  of  Cin- 
cinnati, on  the  charge  of  defrauding  an  innkeeper,  evidence  was 
introduced  by  the  testimony  of  the  deputy  clerk  of  the  municipal 
court,  who  produced  and  identified  the  judge's  and  clerk's  dock- 
ets of  the  municipal  court,  each  of  which  showed  the  notation 
as  to  said  case:  "Dismissed  for  want  of  prosecution.  Costs  of 
warrant."  The  trial  court  refused  to  permit  the  plaintiff  to  an- 
swer the  question:  *'Were  you  actually  dismissed  from  that 
court?"  Held:  That  it  was  error  in  the  trial  court  to  refuse 
to  permit  the  plaintiff  to  testify  as  to  the  fact  of  his  dismissal, 
considering  the  equivocal  or  ambiguous  entry  found  in  the  Journal. 

2.  An  equivocal  or  ambiguous  entry  appearing  upon  the  docket  or 

Journal  of  a  court  may  be  explained  by  parol  evidence. 

Philip  &  8,  C.  Roettinger  and  Harry  B,  Street,  for  plaintiff 
in  error. 

Cogan,  Willi^ims  &  Ragland  and  Horace  A,  Reeve,  for  de- 
fendant in  error. 
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Jones.  (OuvER  B.),  J. 

The  parties  stand  in  this  court  in  the  same  position  they  held  in 
the  court  below.  The  action  is  one  by  David  J.  James  for  ma- 
licious prosecution,  resulting  from  the  arrest  of  plaintiff  in 
April,  1914,  caused  by  defendant,  in  the  municipal  court  of 
Cincinnati,  on  the  charge  of  defrauding  an  innkeeper. 

At  the  close  of  plaintiff's  testimony,  the  court,  on  motion  of 
defendant,  directed  a  verdict  in  its  favor.  These  error  pro- 
ceedings are  brought  to  secure  a  reversal  of  that  judgment. 

While  it  was  said  in  Fortman  v.  Roitier  ei  al,  8  Ohio  St., 
548,  550,  that  it  was  essential  in  an  action  for  malicious  prose- 
cution that  it  must  be  shown  not  only  that  the  prosecution  com- 
plained of  was  at  an  end,  but  that  ''it  must  also  appear  that 
the  plaintiff  was  acquitted  of  the  charge,*'  the  later  cases  of 
Douglas  v.  Allen,  56  Ohio  St.,  156,  and  Gaiser  v.  Hurleman,  74 
Ohio  St.,  271,  275,  hold  that  it  is  sufficient  to  show  that  the 
prosecution  was  legally  terminated  before  the  commencement 
of  the  action. 

The  final  journal  entry  in  the  case  in  the  municipal  court, 
which  was  produced  in  evidence,  is  as  follows: 

''This  cause  coming  on  for  hearing  upon  the  affidavit  and 
warrant  filed  herein,  defendant  being  in  open  court  and  ar- 
raigned, and  after  examination  the  court  do  order  said  defend- 
ant to  pay  the  costs  of  warrant.    Cost  paid." 

The  court  refused  to  permit  the  plaintiff  to  answer  this  ques- 
tion: "Were  you  actually  dismissed  from  that  court?"  To 
this  ruling  plaintiff  excepted  and  made  tender  of  proof  that 
plaintiff,  if  permitted  to  answer,  would  have  stated  that  he  was 
dismissed.  Evidence  was  introduced,  however,  by  the  testi- 
mony of  the  deputy  clerk  of  the  municipal  court,  who  produced 
and  identified  the  judge's  and  clerk's  dockets  of  the  municipal 
court,  each  of  which  showed  the  notation  as  to  said  case  to  be: 
"Dismissed  for  want  of  prosecution.    Costs  of  warrant." 

Defendant  below  and  the  trial  court  evidently  relied  upon 
the  case  of  Grosse  v.  Oppenheimer  ei  al,  11  C.C.(N.S.),  374. 
That  case  was  decided  upon  demurrer,  the  petition  alleging 
"that  the  said  cause  was  terminated  *  •  *  by  said  plaint- 
iff being  obliged  to  pay  the  costs  of  said  prosecution,"  and  the 
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court  there  held  that  such  an  entry  must  be  construed  to  mean 
''that  she  was  found  guilty  of  the  charge  and  fined  the  costs." 
That  case  however  is  not  identical  with  the  instant  case.  Here, 
while  the  journal  entry  is  indefinite  and  ambiguous  as  to 
whether  the  court  found  that  the  defendant  was  guilty  or  not 
guilty  of  the  charge  made,  the  explanation  given  by  the  evi- 
dence offered,  especially  the  entries  in  both  the  judge's  and 
clerk's  dockets,  shows  that  the  defendant  was  dismissed.  This 
evidence  was  admitted  without  objection  or  exception  from  the 
defendant,  and  it  was  competent. 

''Although  the  usual  method  of  proving  the  proceedings  of 
a  court  is  by  record  as  completed  and  extended,  it  has  fre- 
quently been  held  that  the  minutes  or  memoranda  upon  the 
docket  of  the  clerk  of  the  court  or  the  magistrate  are  compe- 
tent evidence  of  an  order  or  proceeding  in  court,  in  case  the 
extended  record  has  not  been  made.  The  docket  is  the  record, 
until  the  record  is  fully  extended ;  and  the  same  rules  of  verity 
apply  to  it  as  to  the  record.  Every  statement  therein  is  deemed 
to  have  been  made  by  the  direction  of  the  court."  3  Jones 
Commentaries  on  Evidence,  Section  621. 

See  also  W.,  A,  d:  O.  Steam-Packet  Co.  v.  Sickles  et  al,  24 
How.  (65  11.  S.),  333. 

In  the  opinion  of  this  court  it  was  error  in  the  trial  court  to 
refuse  to  permit  the  plaintiff  to  testify  as  to  the  fact  of  his  dis- 
missal, considering  the  equivocal  or  ambiguous  entry  found  in 
the  journal.  It  seems  well  settled  that  such  an  entry  may  be 
explained  by  parol  evidence.  1  Freeman  on  Judgments  (4th 
Ed.),  Sections  273,  274  and  275;  Russell  v.  Place,  94  U.  S.,  606, 
608 ;  Leopold  v.  City  of  Chicago,  150  111.,  569,  574 ;  Lyman  v.  Be- 
cannon,  29  Mich.,  466;  Walker  v.  Chase,  53  Me.,  258,  and  Foye 
v.  Patch,  132  Mass.,  105.   . 

As  to  the  right  to  explain  a  judgment  by  parol  evidence,  see 
also  Parsons  v.  Ohio  Pail  Co.  ct  al,  6  C.C.(N.S.),  116. 

The  court  erred  in  directing  a  verdict  for  the  defendant,  and 
the  judgment  is  therefore  reversed  and  the  cause  remanded  for 
a  new  trial. 

Judgment  reversed,  and  cause  remanded. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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DECREE  OF  DIVORCE  NOT  CONCLUSIVE  AS  TO  VALIDITY 

OF  MARRIAGE. 

Court  of  Appeals  for  Hamilton  County. 

Pappalardo  et  aij  v.  Pappalardo. 

Decided,  June  8,  1917. 

Divorce  and  Alimony — Decree  of  Divorce  Not  Reviewable  Nor  Does 
Appeal  Lie — Parties  to  an  Alimony  Proceedinff — Not  Concluded  as 
to  Validity  of  Marriage  by  Previous  Decree  of  Divorce — Oomi- 
petency  of  Evidence  as  to  a  Former  Marriage, 

1.  No  appeal  or  review  by  error  proceedings  of  a  divorce  decree  can 

be  had. 

2.  In  the  prosecution  of  error  in  a  suit  involving  the  right  to  ali- 

mony on  the  part  of  the  wife,  the  parties  are  not  concluded  by 
a  decree  of  divorce,  previously  rendered,  so  far  as  the  validity 
of  the  marriage  is  concerned. 

3.  In  a  suit  for  alimony  where  the  defendant  claims  that  he  was 

never  legally  married  to  the  plaintiff,  for  the  reason  that  he 
had  a  first  wife  still  living  at  the  time  plaintiff  claimed  the 
marriage  took  place  and  that  no  divorce  had  been  had  between 
such  first  wife  and  the  defendant,  it  is  error  to  refuse  to  per- 
mit the  defendant  to  testify  as  to  his  former  marriage  and  to 
exclude  the  testimony  of  witnesses  who  were  present  at  the 
church  and  witnessed  the  former  wedding. 

Charles  Ginocchio,  Jesse  M.  Simon  and  Hackett,  Yeatman  & 
Harris,  for  plaintiffs  in  error. 

Joseph  B.  Derbes  and  Gideon  C.  Wilson,  contra. 

Jones  (Oliver  B.),  J. 

This  is  a  proceeding  in  error  in  which  it  is  sought  to  have 
this  court  review  the  judgment  of  the  court  of  common  pleas, 
division  of  domestic  relations,  granting  a  divorce  and  alimony. 

Previous  to  the  recent  amendment  of  the  Constitution,  under 
which  the  jurisdiction  of  the  court  of  appeals  was  fixed,  it  has 
consistently  been  held,  under  the  different  forms  of  the  divorce 
statute,  that  no  appeal  or  review  by  error  proceedings  of  a 
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divorce  decree  could  be  had;  and  this  rule  was  established  as  a 
matter  of  public  policy,  because  of  the  inherent  nature  and  ef- 
fect of  the  decree  of  divorce,  rather  than  because  of  the  terms 
of  the  statute.  •  Ba^com  v.  Bascom,  7  Ohio  (pt.  2),  125;  Laugh- 
ery  v.  Laughery  ei  al,  15  Ohio,  404 ;  Tappan,  Jr.,  v.  Tappan^  6 
Ohio  St.,  64;  Parish  v.  Parish,  9  Ohio  St.,  534,  and  Mulligan  v. 
Mulligan,  82  Ohio  St.,  426. 

The  terms  of  Section  6,  Article  IV  of  the  Constitution,  as 
amended  September  3,  1912,  as  construed  by  the  Supreme  Court 
in  the  case  of  Cincinnati  Polyclinic  v.  Balch,  92  Ohio  St.,  415, 
broadly  taken,  might  authorize  and  require  a  review  even  of  a 
decree  of  divorce,  as  was  indeed  suggested  in  the  dissenting 
opinion  of  Nichols,  C.  J.,  at  page  424;  but  considering  the  uni- 
form rule  that  has  existed  in  this  state  up  to  this  time  we  are 
loth  to  hold  that  such  change  was  intended  by  the  amendment  to 
the  Constitution,  and  therefore  declare  that  in  our  opinion  the 
judgment  for  divorce  is  not  subject  to  review  by  this  court. 

The  same  rule,  however,  has  not  obtained  with  respect  to  a 
judgment  for  alimony,  and  this  court  in  the  instant  case  has 
jurisdiction  to  consider  that  part  of  the  judgment  below  which 
related  to  the  subject  of  alimony. 

The  amount  and  method  of  payment  of  the  alimony  allowed 
by  the  court  below  is  not  criticised  by  plaintiffs  in  error,  but 
the  contention  is  made  that  no  valid  marriage  between  the  de- 
fendant in  error,  Louise  Pappalardo,  and  the  plaintiff  in  error, 
Joe  Pappalardo,  was  established  by  the  evidence,  for  the  reason 
that  said  Joe  Pappalardo  had  a  first  wife  still  living  at  the  time 
defendant  in  error  claimed  the  marriage  took  place,  that  such 
first  wife  was  living  at  the  time  of  the  judgment  below,  and  that 
no  divorce  had  been  had  between  her  and  said  plaintiff  in  error, 
Joe  Pappalardo. 

It  is  however  contended  by  the  defendant  in  error  that  the 
question  as  to  the  marriage  has  been  conclusively  settled  by  the 
decree  of  divorce  rendered  in  the  court  of  common  pleas,  and 
that,  if  that  decree  can  not  be  disturbed  by  review  in  this  court, 
the  parties  are  concluded  by  it  so  far  as  the  validity  of  their 
marriage  is  concerned,  upon  which  is  predicated  the  right  to 
alimony  on  the  part  of  the  wife. 
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We  are  unable  to  grant  this  contention,  however,  because  if 
this  court  is  authorized  to  review  the  matter  of  the  judgment 
below  so  far  as  it  related  to  alimony,  which  review  could  in  no 
way  disturb  the  divorce,  the  judgment  below  must  not  be  deemed 
conclusive  in  any  way  as  to  the  right  of  defendant  in  error  to 
secure  alimony.  The  point  contended  for,  as  to  the  conclusive- 
ness  of  the  divorce  judgment  fixing  the  right  to  alimony,  was 
raised  in  the  case  of  Cox  v.  Cox,  as  found  in  19  Ohio  St.,  502. 
The  only  difference  between  that  case  and  the  one  under  consid- 
eration here  is  that  that  case  came  into  the  district  court  from 
the  common  pleas  court  by  appeal,  while  the  instant  case  comes 
into  this  court  on  error.  In  Cox  v.  Cox  the  Supreme  Court 
held  that  the  effect  of  the  appeal  was  to  reopen  for  trial  in  the 
appellate  court  all  the  issues  of  fact  upon  which  the  rights  of 
the  parties  with  respect  to  alimony  depended.  The  same  rule 
would  apply  here  and  permit  the  court  to  review  all  of  the  is- 
sues between  the  parties  upon  which  the  right  to  alimony  de- 
pends. It  is  not  necessary,  however,  for  this  court  to  determine 
the  weight  of  the  evidence  or  the  question  as  to  whether  or  not 
plaintiff  below  might  be  entitled  to  alimony,  under  all  the  facts 
shown  by  the  record,  consideration  being  given  the  rule  laid 
down  in  Vanvalley  v.  Yanvalley,  19  Ohio  St.,  588. 

The  record  clearly  discloses  that  the  court  below  erred  in 
regard  to  the  admission  of  evidence,  in  refusing  to  permit  the 
defendant  Pappalardo  to  testify  as  to  his  former  marriage,  and 
also  in  refusing  to  admit  the  testimony  of  Angelo  ZapuUa  and 
Dominick  Bosca,  offered  to  show  that  they  were  present  at  the 
church  and  witnessed  the  former  wedding  of  Pappalardo. 

In  the  case  of  Wolverton  v.  State  of  Ohio,  16  Ohio,  173,  it 
was  held  that  the  admissions  of  the  defendant  to  a  prior  mar- 
riage might  be  given  in  evidence  to  prove  the  fact  of  such  mar- 
riage in  a  trial  for  bigamy.  Birchard,  C.  J.,  on  pages  177  and 
178,  used  the  following  language  : 

**It  is  said  on  behalf  of  plaintiff  that  the  ruling  of  the  court 
was  in  conflict  with  the  well-established  rule  requiring  the  best 
evidence  to  be  produced  of  which  the  nature  of  the  case  admits, 
and  that,  by  the  law  of  the  state  of  Michigan,  records  are  re- 
quired to  be  kept  of  all  marriages,  and  that  the  prosecutor  should 
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have  been  required  to  produce  the  record.  Ui)on  this  theory, 
it  would  follow  that  the  marriage  could  not  be  proved  by  a  per- 
son present  at  the  ceremony;  and  yet  such  proof  is  always  ad- 
missible." 

In  MUes  v.  United  States,  103  U.  S.,  304,  it  was  held  that 
the  trial  court,  on  an  indictment  for  bigamy,  properly  admitted 
the  declarations  and  admissions  of  the  husband  to  prove  the 
facts  of  his  first  marriage,  and  the  Supreme  Court  approved  the 
charge  of  the  trial  court  to  the  effect  that  the  declarations  of 
the  accused  were  evidence  proper  to  be  considered  by  the  jury 
as  tending  to  prove  an  actual  marriage;  that  such  marriage 
might  be  proven,  like  any  other  fact,  by  the  admissions  of  the 
defendant  or  by  circumstantial  evidence;  and  that  it  was  not 
necessary  to  prove  it  by  witnesses  who  were  present  at  the  cere- 
mony.   In  the  opinion  of  the  court,  at  page  311,  it  is  said: 

'^To  hold  that,  on  an  indictment  for  bigamy,  the  first  mar- 
riage can  only  be  proven  by  eyewitnesses  of  the  ceremony,  is  to 
apply  to  this  offense  a  rule  of  evidence  not  applicable  to  any 
other. 

**The  great  weight  of  authority  is  adverse  to  the  position  of 
the  plaintiff  in  error." 

In  Umhenhower  v.  Labus,  85  Ohio  St.,  238,  which  was  a  case 
involving  the  validity  of  a  common-law  marriage  and  the  legiti- 
macy of  a  child,  it  was  stated  at  page  244  of  the  opinion  of  the 
court,  rendered  by  Judge  Price,  that  the  state  recognizes  mar- 
riage as  a  civil  contract,  and  that  *'it  may  be  proved  by  compe- 
tent parol  proof  and  circumstances  when  the  degree  of  proof 
is  clear  and  satisfactory  to  the  court  or  jury." 

In  1  Bishop  on  Marriage,  Divorce  and  Separation,  Sections 
1047,  1048  and  1049,  the  rule  is  laid  down  that  it  is  competent 
to  prove  the  fact  of  a  marriage  by  the  clergyman  or  other  offi- 
cial person  by  whom  it  was  solemnized,  by  the  testimony  of  one 
who  was  present,  or  by  either  of  the  parties,  when  they  are  not 
incompetent  witnesses.    In  Section  1050  it  is  stated. 

**  Proof  by  witnesses  present  has  been  deemed  better  than  by 
record.    Yet  in  law  either  will  in  any  case  suffice." 
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The  record  in  this  case  fails  to  show  the  state  of  the  Law  in 
Italy,  where  defendant  claimed  to  have  been  first  married,  in 
regard  to  the  essentials  of  a  ceremonial  marriage  and  its  record. 
Defendant's  counsel,  however,  stated  that  they  bad  endeavored 
to  procure  a  record  of  the  marriage,  but  had  failed  to  do  so 
because  of  the  existing  £u:ropean  war  seriously  interfering 
with  shipping  and  communication  with  Italy,  thus  furnishing 
an  excuse  for  their  failing  to  obtain  and  produce  record  evi- 
dence of  the  marriage. 

Because  of  these  errors  in  regard  to  the  admission  of  testi- 
mony, the  judgment  below,  so  far  as  it  relates  to  the  matter  of 
alimony,  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

In  order,  however,  that  the  plaintiff  below  may  not  fail  to 
secure  any  relief  to  which  she  may  ultimately  be  found  to  be 
entitled,  the  temporary  restraining  order  against  the  Union  Sav- 
ings Bank  &  Trust  Company  will  be  continued,  subject  to  the 
further  order  of  the  court  of  common  pleas. 

Judgment  reversed,  and  cause  remanded. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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DETERMINATION  Or  ^'MARKET  VALUE"  OF  RALWAY  STOOL 

Ck>urt  of  Appeals  for  Cuyahoga  County. 

The  Society  fob  Savings  in  the  City  op  Cleveland  v.  The 
Lake  Shore  &  Michigan  Southebn  Railway  Company. 

Decided,  May,  1918. 

Railtoayt— Consolidation  of  Line^^-Market  Value  of  the  Stock  of  the 
Company  Absorhed — Ascertained  from  SaleSf  and  Not  by  Deduc- 
tion from  Broad  Generalizations — Section  9034. 

Under  the  statutes  relating  to  consolidation  of  railway  lines,  the 
^'market  value"  of  the  stock  of  the  company  absorbed  is  properly 
ascertained  by  sales  of  stock  made  in  good  faith  at  any  time 
within  two  years  next  preceding  the  making  of  the  agreement  of 
consolidation,  and  the  value  of  said  stock  as  so  determined  will  not 
be  set  aside  by  a  court  on  the  plea  that  the  true  value  of  the  stock 
is  not  shown  by  occasional  sporadic  sales,  but  must  be  determined 
from  consideration  of  the  value  of  the  property  owned  and  its 
earning  power,  together  with  the  fact,  if  such  be  the  case,  that 
more  or  less  of  the  net  income  has  been  turned  back  into  the 
property  instead  of  being  distributed  to  the  stockholders  according 
to  the  usual  custom. 

M,  B.  &  H.  H.  Johnson,  for  plaintiff  in  error. 
S.  H.  West,  contra. 


J  »  -■• 


Qbant,  J. 

Error  to  the  court  of  common  pleas. 

In  promotion  of  our  own  burden  of  conservancy  of  time  and 
labor,  we  shall  Hooverize  what  might  otherwise  be  a  tedious 
recitation  of  various  things. 

Having  read  the  one  hundred  and  eighteen  pages  of  briefs 
commended  to  us,  we  assume  that  counsel  are  sufficiently  in- 
formed of  their  case  to  render  extended  recitals  here  unimportant, 
and  the  matter  is  of  no  particular  interest  to  any  but  the  parties 
immediately  concerned  in  the  disposition  of  it. 

Obeying  also  this  law  of  parsimony  in  another  respect,  we 
pass  by  all  discussion  of  the  various  questions  of  procedure  tech- 
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nically  wdsed  by  the  record.  We  agree  with  counsel  that  all 
these  are  merged  in  the  main  point  of  controversy,  presently  to 
be  stated,  and  that  with  this  settled,  they  too  have  no  workable 
importance. 

Addressing  our  inquiry  then  to  this  controlling  consideration, 
it  became  the  duty  of  the  arbitrators  named  for  the  purpose  to 
take  testimony  and  from  it  to  find  and  award  to  the  plaintiff  in 
error  the  highest  market  value  of  the  stock  theretofore  owned  by 
it  in  the  defendant  company  at  any  time  within  the  two  years 
next  preceding  the  consolidation;  this  duty  was  enjoined  by 
statute. 

The  arbitrators  accordingly  proceeded  to  hear  testimony  tend- 
ing, as  they  said,  to  fix  and  establish  such  highest  market  value 
within  the  period  so  limited. 

The  testimony  so  taken  was  confined  to  sales  of  the  stock, 
actually  made  within  the  two  year  period.  Of  such  sales  of  the 
guaranteed  stock  within  that  time  there  were  nine  in  all,  aggre- 
gating 205  shares,  at  prices  ranging  from  $478  (one  share  only) 
to  $460  per  share — the  low  rate  being  for  14  shares. 

Of  the  non-guaranteed  stock,  the  sales  proved  were  57  in  num- 
ber, totalling  1787  shares;  for  these  the  highest  price  obtained 
was  $500  per  share  and  the  lowest  $461. 

That  these  were  genuine  and  not  simulated  or  collusive  sales, 
is  not  controverted,  nor  is  it  in  dispute  that  they  were  all  the 
sales  known  to  have  been  made  within  the  required  time. 

From  this  testimony  and  no  other,  the  arbitrators  found 
that  a  prima  facie  case  of  market  value  was  made  out,  within 
the  meaning  of  the  statute,  and  called  on  the  plaintiff  in  error 
to  rebut  the  conclusion,  if  it  could,  by  proof  tending  to  dis- 
credit the  sales  actually  shown.    No  such  proof  was  forthcoming. 

But  it  contended  that  sales  alone  did  not  and  could  not  esr 
tablish  a  ''market  value"  of  the  stock,  prima  facie.  It  main- 
tained that  the  sales  shown  were  sporadic  and  occasional  only, 
and  that  they  could  not  be  relied  on  in  any  just  sense  of  the 
term  to  fix  a  ''market  value." 

As  countervailing  testimony  the  plaintiff  in  error  offered  and 
suggested  a  nluch  broader  field  of  inquiry,  involving  the  prop- 
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erty  represented  by  the  stock  and  tending,  as  it  claimed,  to  es- 
tablish **a  fair  buying  and  selling  value,  *maAet  value'  in  a 
broad  sense,  of  upwards  of  $l,OOCj  a  share. ' ' 

It  would  be  difficult,  within  reasonable  limits,  to  particular- 
ize this  entire  offer  to  prove,  but  a  fair  intimation  of  what  the 
ultimate  range  of  it  was,  as  well  as  the  reason  given  why  an  in- 
quiry based  upon  sales  alone  would  be  inadequate  to  fix  a  ''mar- 
ket value"  with  any  justice  to  the  offerer,  may  be  gathered 
from  the  following  statement  of  its  counsel  at  the  hearing: 

**In  part,  we  expect  to  be  able  to  show  from  the  books  of  the 
company  that  the  preferred  stock  of  the  Lage  Shore  &  Michi- 
gan Southern  Railway  Company  during  the  two-year  period  had 
a  fair  buying  and  selling  value,  'market  value'  in  the  broad 
sense,  of  upwards  of  $l,0i30.00  a  share;  that  these  figures  are 
based  on  the  property  of  the  company  and  on  its  income,  prop- 
erly computed;  that  the  New  York  Central  &  Hudson  River 
Railroad  Company  owned,  during  the  two-year  period,  approxi- 
mately ninety  per  cent,  of  the  stock  of  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company;  that  the  policy  of  the  New 
York  Central  management  has  been  to  turn  fifty  per  cent,  or 
more  of  the  net  earnings  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  back  into  the  betterment  of  the 
road  that  the  distribution  of  dividents  to  stockholders,  compared 
with  the  net  earnings,  has  been  away  below  the  usuaI  custom  of 
railroad  companies;  that  the  turning  back  of  so  much  of  the 
net  income  into  the  road  has  had  a  double  effect,  in  the  first  place, 
it  has  lowered  the  selling  price,  in  sporadic  sales,  of  the  small 
fraction  of  the  stock  which  is  scattered  in  the  hands  of  the 
public,  land,  in  the  second  place,'  it  has  increased  the  value  of  the 
stock;  that  the  result  is  that  the  New  York  Central  Railroad 
Company  wishes  to  appropriate  stock  worth  upwards  of  $1,- 
O0Q.00  a  share  for  $500.00  a  share;  that  the  fact  is  that  the 
stock  has  been  so  valuable  that  it  has  been  an  investment  stock; 
that  the  only  real  purchasers  for  it  have  been  the  New  York 
Central  Railroad  Company  and  William  A.  Read  &  Company — 
very  likely  the  same  thing ;  that  there  were  so  few  sales  of  it  as 
to  furnish  no  criterion  of  its  value ;  that  the  very  fact  that  stock 
worth  upwards  of  $1,000.00  a  share  was  sol^  in  three  or  four 
instances  for  less  than  $500.00  a  share  shows  in  itself  that  the 
stock  had  no  market,  for  the  doctrine  that  market  value,  in  the 
narrow  sense,  fixes  the  limit  of  recovery  in  conversion  and  other 
cases,  is  predicated  upon  the  fact  that  taken  by  and  large  the 
sale  price  approximates  the  real  value. 
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"It  is  thus  evident,"  the  brief  goes  on  to  say,  "that  if  we 
could  prove  what  we  offered  to  prove,  not  only  were  there  too 
few  sales  of  any  kind  of  Lake  Shore  stock  to  show  a  'market 
value'  proved  by  selling  price,  but  these  selling  prices  were  so 
abnormally  depressed  as  to  be  worthless  as  a  barometer  of  ^mar- 
ket value  J  '* 

But  the  arbitrators  rejected  this  view  altogether,  and  held 
that  the  extraneous  considerations  could  have  no  proper  place  in 
fixing  "market  value,''  and  that  such  value  was  to  be  referred 
to  sales  only,  in  the  absence  of  fraud  or  collusion  in  making 
them  and  no  claim  being  made  that  they  were  other  than  bona  fide. 
We  have  thus  presented  the  two  theories,  in  substance.  The  rec- 
ord under  review,  notwithstanding  the  discursive  outlook  of 
discussion  in  the  briefs,  calls  upon  us  only  for  the  adoption 
of  the  one  or  the  other  of  these  points  of  view.  . 

The  bearing  of  the  cited  cases  upon  the  narrow  real  ques- 
tion, considering  the  particular  service  which  the  statute  re- 
quires of  the  arbitrators,  is  for  the  most  part  not  very  obvious, 
nor  do  they  afford  us  much  practical  aid  in  resolving  the  diffi- 
culty. 

We  assume  of  course  that  the  arbitrators  are  bound  by  the 
substantial  rules  of  evidence,  as  courts  are  upon  all  basic  and 
controlling  points. 

Going  a  little  afield  from  the  ordinary  line  of  legal  quota- 
tion, we  find  the  term  "market  value"  defined  in  the  New  In- 
ternational Encyclopedia,  as  follows: 

"Market  Value.  The  value  of  an  article  as  established  by 
public  sales  of  such  property  in  a  particular  locality.  At  times 
this  value  is  proved  by  regular  market  quotations.  It  is  also 
proved  by  persons  familiar  with  the  price  at  which  such  property 
sells  regularly  in  the  market.  If  the  market  price  is  abnormally 
enhanced  or  depressed  at  the  time  or  place  for  the  delivery  of 
any  goods,  by  wrongful  combinations  or  by  an  illegal  monopoly, 
other  evidence  than  the  market  sales  may  be  resorted  to  for  the 
purpose  of  showing  the  fair  value  of  the  property  in  question." 

Here  the  synonym  of  market  value  is  the  sales  price,  normally. 
The  case  at  bar  is  not  within  the  exception  which  would  let  in 
other  evidence. 
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But  a  very  persuasive — we  may  say  coercive— consideration 
with  us  at  the  present  time  rests  in  what  the  Legislature  itself 
has  done  to  help  us  to  a  conclusion  as  to  what  it  meant  by  "mar- 
ket value ' '  when  it  put  that  term  in  its  statute.  For  if  we  can 
once  ascertain  the  legislative  intent  in  using  the  words,  judicial 
inquiry  can  go  no  further  with  legal  propriety,  no  matter  how 
strongly  wo  may — ^in  a  proper  case — ^feel  that  another  meaning 
should  be  annexed  to  its  expression. 

The  statute  under  which  the  arbitrators  acted  was  passed  in 
its  present  form,  so  far  as  the  term  "market  value"  is  the 
thing  required  to  be  fixed  is  concerned,  more  than  sixty  years 
ago. 

It  remained  in  that  form  on  the  books,  unchanged  in  this 
respect,  for  more  than  a  generation.  In  1890  it  was  repealed  and 
replaced  by  a  provision  which  really  seems  to  have  been  framed 
to  conform  it  to  the  line  of  proof  offered  by  the  plaintiff  in  error 
to  the  arbitrators  and  rejected  by  them.  It  was  made  to  coincide, 
as  we  read  it,  with  the  exact  theory  propounded  in  this  case  by 
the  offers  to  prove,  in  its  essential  respects  and  evidenced  a 
clear  legislative  departure  from  the  line  of  "market  value"  to 
its  actual  value,  unless  the  two  values  should  happen  to  be  the 
same,  and  let  down  the  bars  into  an  unlimited  field  of  inquiry  as 
far  as  the  dissenters  might  care  to  explore.  Its  language  as 
to  this  material  point  was  as  follows: 

*  *  A  stockholder  who  refuses  to  convert  his  stock  into  the  stock 
of  the  consolidated  company  shall  be  paid  at  least  the  actual 
value  of  such  stock,  to  be  ascertained,  not  alone  from  its  market 
value  previous  to  the  making  of  such  agreement  for  consolida- 
tion by  the  directors,  but  from  a  consideration  of  the  earning 
capacity  of  the  road,  in  which  such  stock  is  held  without  refer- 
ence to  such  proposed  consolidation,  the  condition  of  said  road, 
betterments,  cars  and  other  property,  its  existing  connections, 
and  any  other  facts  tending  to  increase  or  diminish  the  value  of 
the  §tock,  such  payment  to  be  made  before  the  consolidation 
takes  effect." 

This,  it  will  be  seen,  was  a  veritable  letter  of  marque,  a  roving 
commission  to  privateers,  to  sail  the  high  seas  from  Wall  street 
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to  the  ''off  again,  on  again,  gone  again"  of  Flanigan  at  the 
switch  shanty. 

If  such  were  the  statute  now,  it  would  be  conclusive  in  its 
support  of  the  plaintiff's  contention.  This  replacing  enactment 
seems  on  its  face  to  be  an  impracticable  and  wholly  unworkable 
thing.  It  undertook  to  furnish  a  test  of  value  which  may  over- 
night so  fluctuate  as  to  shift  the  estimate  by  hundreds  of  thou- 
sands of  dollars.  A  thunder  storm  coming  up  while  the  arbitra- 
tors were  making  up  their  award,  might  disastrously  affect  **the 
condition  of  said  road,"  a  fire  in  the  sheds  might,  in  the  same 
time,  materially  reduce  the  ''betterments,  cars  and  other  prop- 
erty;" all  "existing  connections"  would  have  to  be,  at  the  peril 
of  the  inquirer,  inquired  into  in  their  remotest  ramifications  and 
to  their  consequences  by  possibility.  And  the  "any  other  facts" 
provision  would  inevitably  make  the  inquiry  endless  and  inter- 
minable and  bring  up  at  last  at  a  place  which,  as  I  recollect,  is 
somewhere  on  the  line  of  this  very  consolidated  road — to-wit: 
Point  No  Point.  But  it  admirably  fulfilled  the  conditions  on 
which  the  theory  of  the  offered  testimony  and  line  of  inquiry 
was  bottomed. 

The  actual  work-out  covered  only  a  couple  of  years. 

The  provision  last  quoted  was  repealed  by  the  act  of  1892, 
which  restored  the  thing  to  be  found  by  the  arbitrators  to  the 
"market  value"  of  the  statute  of  1856,  pure  and  simple,  untan- 
gled from  the  test  of  actual  value  allowably  to  be  established  by 
the  considerations  in  that  belialf  annexed  by  the  statute  as  it  was 
amended  in  1890.  By  the  exclusion  from  the  law  as  it  was  when 
the  arbitration  was  had,  of  the  tests  allowed  by  the  repealed  act, 
as  tending  to  fix  actual  value,  aside  from  "market  value";  by 
this  restoration  of  the  ancient  landmark,  we  think  the  Legisla- 
ture must  have  acted  advisedly  and  with  some  end  in  view.  To 
our  apprehension  that  purpose  was  to  clear  the  field  of  inquiry 
from  the  particular  tests  and  standards  which  were  in  the  act 
of  1890  but  were  omitted  in  the  law  of  1892.  This,  in  our  estima- 
tion, fairly  repels  the  idea  that  these  particular  tests  may  be 
read  into  the  statute  after  having  been  taken  out  of  it,  and,  so 
interpolated,  be  pressed  into  the  service  of  proving  what  "mar- 
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ket  value"  is.  If  such  was  the  purpose,  then  the  Legislature 
deliberately  threw  overboard  a  plain  rule  and  substituted  a 
doubtful  one  for  it.  Such  an  outcome  of  legiidative  scrutiny  is 
not  to  be  presumed. 

Our  opinion  is  that  the  arbitrators,  in  holding  that  the  sales 
proven  to  them,  in  good  faith  made,  were  evidence  from  which 
a  *' market  value"  of  the  stock  might  be  established,  and  in  re- 
jecting the  enlarged  scope  of  inquiry  proposed  to  them,  but  fol- 
lowed the  plain  requirement  of  the  statute  and  the  intent  of  the 
Legislature  in  enacting  it.  We  can  think  of  no  other  conclu- 
sion which  would  satisfy  the  statute  and  yet  do  no  perceived 
violence  to  a  just  determination  of  the  duty  laid  upon  them  by 
it. 

This  conclusion  of  what  we  must  regard  as  the  last  legislative 
expression  of  the  intent  and  purpose  of  the  statute,  to  abandon 
the  theory  of  the  case  held  by  the  plaintiff  in  error  here,  is  not 
materially  at  variance  with,  or  shaken  by,  any  of  the  authorities 
brought  forward  in  the  briefs  and  arguments  at  the  bar,  so  far  as 
these  are  in  point  at  all.  On  the  contrary,  so  far  as  they  are 
applicable,  they  seem  to  us  to  fortify  and  support  it. 

That  this  consideration  of  what  the  Legislature  meant  in 
bringing  the  statute  back  to  its  rule  of  first  instance  after  a  trial 
of  the  opposite  rule,  was  influential  in  shaping  the  decision  of 
the  arbitrators  to  hold  evidence  of  actual  sales  sufficient  to  es- 
tablish ** market  value,"  and  to  reject  testimony  reaching  beyond 
that,  is  most  likely.  And  in  so  basing  their  finding  that  they 
were  right,  we  are  equally  without  doubt.  If  they  were,  this 
consideration  settles  the  whole  case  for  us. 

Of  course  in  one  hundred  and  eighteen  pages  of  briefs  and 
two  hours  of  oral  argument  at  the  bar,  a  great  deal  more  than 
this  has  been  said.  But  that  anything  else  has  been  said,  really 
to  the  purpose,  or  need  be  said,  is  in  our  opinion  extremely 
doubtful. 

We  say  this  to  show  why  no  more  particular  attention  is  paid 
to  the  many,  very  many,  questions  urged  upon  us,  but  which  are, 
as  we  think,  all  contained,  in  substance,  in  what  has  already  been 
said. 
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We  can  think  of  no  more  satisfactory  way  of  eliciting  the 
truth  as  to  what  was  the  market  value  of  the  stock,  than  that 
adopted  by  the  arbitrators.  If  they  had  entered  the  fields  of  con- 
troversy proposed  to  them  by  the  offers  to  prove,  it  would,  we 
think,  have  been  at  the  risk  of  obscuring  and  not  clearing  a 
correct  vision  of  their  one  duty.  For  example,  the  statement 
found  on  pages  44  and  45  of  the  brief  is  as  follows : 

**To  show  the  court,  however,  that  our  claims  are  not  with- 
out foundation  and  that  we  reasonably  believe  that  if  opportu- 
nity be  given  we  can  clearly  prove  the  stock  to  be  of  a  fair  value — 
market  value  in  the  broad  sense — of  upwards  of  one  thousand 
dollars  ($1,000.00)  a  share,  we  may  add  that  the  Wall  Street 
Journal,  the  financial  organ  of  the  railroads  and  other  large  in- 
terests in  New  York  City,  has  said  that  the  stock  of  The  Lake 
Shore  &  Michigan  Southern  Railway  Company  was  worth  one 
thousand  dollars  ($1,000)  a  share." 

^t  is  thought  by  some  uncharitable  people  that  the  Wall  Street 
Journal  not  only  **has  said,''  but  is  in  the  habit  of  saying,  a 
great  many  things  besides  its  prayers,  but  surely  men  charged 
with  a  duty  of  fixing  values  and  whose  time  is  worth  something, 
can  not  be  expected  to  spend  it  in  listening  to  that  kind  of  first 
aid  to  reach  a  just  and  reliable  conclusion.  It  is  indeed  a  ques- 
tion, we  think,  whether  the  adoption  of  the  offer  would  have  been 
effectual  either  in  the  ** broad  sense"  ostensibly  sought,  or  in  the 
,broad  cents  really  struggled  for. 

Although  there  are  several  assigned  grounds  of  error  before 
us,  the  foregoing  intimations  it  is  believed  dispose  of  the  sub- 
stance of  them  all. 

We  find  none  of  them  to  be  of  controlling  merit  towards  disturb- 
ing the  action  of  the  arbitrators  or  the  consequent  judgment  un- 
der review.  In  our  opinion  that  judgment  in  each  case,  does 
substantial  justice  between  the  parties  to  it. 

It  is,  therefore^  affirmed. 

DuNLAP,  J.,  and  Lieghlby,  J.,  concur. 
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RftrORMATION  Or  A  niUt  INSURANCE  POUCY. 

Court  of  Appeals  for  Hamilton  County. 

The  R.  K.  LeBlond  Machine  Tool  Co.  v.  The  Humboldi 

Fire  Insurance  Co.* 

Decided,  June  29,  1914. 

Reformation  of  Written  Contract — Made  to  Correspond  With  the  In- 
tention of  the  Parties — Description  of  Property  Covered  "by  a  Policy 
of  Fire  Insurance  Corrected, 

1.  Where  the  meaning  of  a  written  instrument  is  not  clear,  It  will  be 

construed  most  strongly  against  the  person  who  prepared  it 

2.  Where  through  mistake,  fraud  or  inadvertence,  the  agent  of  an  in* 

surance  company  failed  to  insert  in  a  policy  of  fire  insurance  a 
proper  description  of  the  location  of  the  risk,  a  court  will  reform 
the  policy  in  such  a  way  as  to  make  the  description  correspond  with 
the  intention  of  the  parties. 

Robert  A,  LeBlond,  for  plaintiff  in  error. 
J.  L,  Kohl,  contra. 

4 

Jones  (E.  H.),  J. 

Plaintiff  in  error,  who  was  plaintiff  below,  brought  suit  on  a 
certain  policy  of  fire  insurance  issued  by  the  defendant  company. 
The  issues  were  made  upon  the  plaintiff's  fourth  amended  peti- 
tion, which  alleged  that  the  defendant,  by  the  policies  of  insur- 
ance referred  to,  insured  the  plaintiff  against  loss  and  damage 
by  fire  to  the  amount  of  $400  on  live  patterns,  etc.,  **all  while 
contained  in  the  building  occupied  by  the  Mowry  Car  "Wheel 
Works  Company,  situated  at  the  southeast  corner  of  Eastern 
avenue  and  Lewis  street,  Cincinnati,  Ohio."  It  is  then  alleged 
that  the  patterns  of  the  plaintiff  on  the  premises  of  the  Mowry 
Car  Wheel  Works  Company  were  stored  in  two  separate  buildings 
at  the  time  the  policy  was  issued,  which  fact,  it  is  alleged,  was 
known  to  the  defendant's  agent;  that  the  intention  of  the  par- 

♦AflSrmed,  Humboldt  Fire  Insurance  Co,  v,  LeBlond  Machine  Tool  Co,, 
96  Ohio  State,  442. 
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ties  was  that  the  said  property  should  be  covered  while  located 
and  contained  not  only  in  the  building  at  the  corner  of  Eastern 
avenue  and  Lewis  street,  but  also  while  located  and  contained 
in  the  other  building  on  the  premises  of  the  Mowry  Company  -, 
and  that  by  mistake,  fraud  or  inadvertence  the  agent  of  the 
defendant  company  failed  to  include  both  buildings  in  the  de- 
scription of  the  location  of  the  risk. 

The  reformation  of  the  policy,  so  that  the  same  will  stipulate 
for  insurance  on  the  property  referred  to  while  located  and  con- 
tained on  the  premises  of  the  Mowry  Company  at  the  southeast 
comer  of  Eastern  avenue  and  Lewis  street,  Cincinnati,  Ohio,  is 
prayed  for,  and  that  after  reformation  is  ordered  plaintiff  be 
given  judgment  against  said  defendant  in  the  sum  of  $400. 

The  total  amount  of  insurance  on  these  patterns,  etc.,  at  this 
time,  was  $2,400,  which  was  divided  among  different  companies 
who  issued  separate  policies  in  amounts  of  about  $400  each. 
It  appears  from  the  evidence  in  this  case  that  at  the  time  these 
policies  were  issued,  and  at  all  times  since,  the  patterns  had 
been  left  in  the  custody  of  the  Mowry  Car  Wheel  Works  Com- 
pany by  the  plaintiff,  and  that  about  nine-tenths  of  the  patterns 
were  stored  in  the  frame  building  which  burned,  and  which  stood 
a  few  feet  away  from  the  brick  building  immediately  upon  the 
corner  of  the  two  streets  named. 

Mr.  Dillaby,  a  stockholder  and  a  frequent  visitor  at  the  car 
wheel  company's  plant,  was  at  the  time  engaged  in  the  insurance 
business,  and  undertook  at  the  request  of  the  superintendent  to 
obtain  insurance  upon  said  patterns,  which  said  superintendent 
had  been  requested  by  the  plaintiff  company  to  secure. 

We  think  that  there  is  satisfactory  evidence  that  Mr.  Dillaby 
knew  that  the  great  bulk  of  these  patterns  were  stored  in  the 
frame  building,  and  it  was  unquestionably  his  duty  and  the  duty 
of  the  agents  of  the  defendant  company  who  wrote  this  policy  to 
know  what  it  covered  and  where  the  property  was  located.  In 
the  absence  of  evidence  to  the  contrary  the  company  through  its 
agents  must  be  presumed  to  have  known  where  the  patterns  were. 
The  building  which  was  destroyed,  or  at  least  a  portion  thereof, 
had  been  for  at  least  thirty  years,  and  possibly  for  fifty  years, 
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used  exclusively  for  the  storage  of  patterns.  It  is  true  that  in 
late  years  some  few  patterns  were  stored  in  the  brick  building 
at  the  corner,  which,  according  to  the  claim  of  the  defendant  in 
error,  is  the  only  building  described  or  contemplated  in  the 
policy.  In  this  connection  see  Richards  on  Insurance  (2d  Ed.), 
page  53,  paragraph  6  of  Section  43,  which  reads: 

**The  contract  of  insurance  having  been  framed  by  the  insurers 
in  their  interest,  and  the  insured  being  compelled  to  accept  the 
form  offered  in  order  to  secure  insurance,  any  ambiguity  as  to  the 
intent  or  meaning  of  its  terms,  or  what  properly  was  intended 
to  be  covered,  or  where  situated,  will  be  construed  in  favor  of  the 
insured,  and  with  the  purpose  of  granting  him  an  indemnity  for 
his  loss.'* 

This  policy  was  written  and  executed  by  the  insurance  com- 
pany and  by  it  delivered  to  the  insured,  or  rather  to  the  Mowry 
Car  Wheel  Works  Company  for  the  insured.  It  is  a  familiar 
rule  of  construction  that  an  instrument  will  be  construed,  where 
its  meaning  is  not  clear,  most  strongly  against  the  person  who 
prepared  it.  This  rule  of  construction,  coupled  with  the  pre- 
sumption of  knowledge  as  to  the  location  of  the  patterns  on  the 
part  of  the  defendant  company,  makes  it  appear  to  the  court 
that  there  should  be  a  reformation  of  said  policy  and  that  the 
court  below  erred  in  instructing  a  verdict  for  the  defendant. 
We  think  that  the  instruction  was  prejudicial  to  the  rights  of 
plaintiff  in  error,  and  that  substantial  justice  has  not  been  done. 

For  these  reasons  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed,  and  cause  remanded. 

Swing,  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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DAMAGES  WOK  CHANC£  OP  GRADE. 

Court  of  Appeals  for  Butler  County. 

The  City  op  IVIiddletown  v.  Doty. 

Decided,  January  13,  1917. 

Streets— Damage  to  Property  Claimed  Because  of  Grading  for  Construc- 
tion of  8idev?alk^No  LiaMlity  Against  the  City,  When. 

In  an  actiQn  against  a  municipality  for  damages  for  change  of  grade 
in  a  street,  the  plaintiff  must  show  either  that  his  buildings  were 
constructed  in  accordance  with  a  grade  regularly  established, 
either  by  ordinance  or  user,  and  that  the  improvement  of  the 
street  had  been  made  to  a  different  grade  and  damages  caused 
thereby;  or  that  while  no  grade  was  then  established,  the  build- 
ings were  originally  erected  to  conform  to  what  would  be  a  rea- 
sonable grade  for  the  unimproved  street  when  it  should  be  im- 
proved, and  that  Instead  of  establishing  such  reasonable  grade  the 
city  authorities  had  adopted  one  entirely  unreasonable. 

W.  0.  Palmer,  for  plaintiff  in  error. 
Andrews  &  Andrews,  contra. 

Jones  (Oliver  B.),  J. 

This  proceeding  in  error  is  brought  to  reverse  the  judgment 
of  the  court  of  common  pleas  in  favor  of  Charles  G.  Doty, 
plaintiff  below  and  defendant  in  error  here,  for  damages  to  his 
property  caused  by  the  grading  and  construction  of  sidewalks 
on  Bellemonte  avenue  in  front  of  same. 

The  amended  petition  alleged  that  prior  to  the  improve- 
ments put  upon  said  lot  Bellemonte  avenue  had  an  established 
grade,  which  was  a  reasonable  grade  and  afforded  reasonable 
access  to  said  lots,  and  that  after  the  grade  was  established 
and  so  existed  the  streets  were  improved  with  reference  to  the 
grade  then  existing;  that  the  city  has  changed  the  grade  of  this 
street  so  that  the  grade  in  front  of  plaintiff's  property  has  been 
lowered  about  8  feet;  that  plaintiff's  dwelling  is  about  14  feet 
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from  the  sidewalk  line  of  the  street,  and  that  in  cutting  down 
the  street  the  ingress  and  egress  of  plaintiff's  property  is 
greatly  interfered  with,  making  it  necessary  for  plaintiil  to 
construct  steps  and  retaining  walls,  or  to  grade  and  rearrange 
said  property. 

The  city  as  defendant  denied  that,  prior  to  the  improvements 
upon  the  lots  of  plaintiff,  Bellemonte  avenue  had  an  established 
grade  or  that  the  lots  were  improved  with  reference  to  that 
grade,  and  averred  that  the  buildings  and  improvements  of 
plaintiff  were  made  before  any  grade  whatever  had  been  estab- 
lished by  the  city  of  Middletown,  and  were  made  without  ref- 
erence to  a  reasonable  grade  for  Bellemonte  avenue,  and  that 
by  the  use  of  ordinary  care  plaintiff  or  his  grantor  could  have 
anticipated  the  grade  which  has  since  been  established.  The 
city  further  averred  that  the  established  grade  of  Bellemonte 
avenue  is  a  reasonable  and  proper  one,  and  necessary  for  its 
proper  use  as  a  public  street  of  said  city. 

These  averments  were  denied  by  plaintiff  in  his  reply. 

The  evidence  shows  that  Bellemonte  avenue  is  a  street  but 
two  squares  long,  .extending  from  Third  street  to  North  street; 
that  the  dwelling  house  on  plaintiff's  lot  was  built  and  other 
improvements  made  in  the  year  1908,  the  house  being  opposite 
the  end  of  Second  street,  which  terminated  at  Bellemonte  ave- 
nue; that  at  that  time  Bellemonte  avenue  was  simply  a  platted 
and  dedicated  street  upon  land  which  had  not  been  graded 
but  was  at  the  time  fenced  and  temporarily  used  as  a  pasture; 
and  that  no  grade  had  been  fixed  by  user  because  no  public 
travel  passed  over  same. 

By  ordinance  passed  in  1910  the  city  established  the  first 
grade  for  Bellemonte  avenue,  and,  subsequently,  in  1915,  two 
ordinances  were  passed  by  the  city  authorities  establishing  a 
grade  for  the  east  curb  and  for  the  west  curb,  respectively. 
Both  of  the  grades  established  by  these  ordinances  provided 
for  a  descending  grade  from  the  level  of  Third  street,  at  its 
intersection  with  Bellemonte  avenue,  to  the  level  of  North 
street,  at  its  intersection.  There  was  in  front  of  plaintiff's 
property  a  change,  by  the  second  ordinance  of  less  than  six 
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inches;  and  no  improvements  were  made  to  conform  to  said 
first  grade  of  1910,  nor  were  any  improvements  made  between 
the  passage  of  the  first  grade-ordinance  and  the  second  grade- 
ordinance. 

The  evidence  of  Charles  Goldman,  plaintiff's  grantor,  who 
built  the  house,  shows  that  he  made  no  application  to  the  city 
for  the  establishment  of  a  grade  for  Bellemonte  avenue  at  the 
time  of  building,  and  that  he  located  the  house  at  the  particular 
place  at  which  it  was  built  beoause  he  regarded  it  as  a  beautiful 
site  for  a  home,  having  the  outlook  at  the  head  of  Second  street. 
There  i&  nothing  in  the  record  to  show  that  there  was  any  effort 
to  anticipate  the  reasonable  grade  at  which  Bellemonte  avenue 
would  be  improved,  nor  does  the  record  contain  any  evidence 
sliowing  that  the  grade  established  by  the  city,  upon  which  im- 
provements have  been  made,  is  in  any  way  unreasonable.  The 
record  also  fails  to  show  that  any  claim  for  damages  was  filed 
by  plaintiff  under  the  provisions  of  either  Section  3823  or  Sec- 
tion 3830  of  the  General  Code. 

As  is  well  known,  the  law  of  Ohio,  in  compensating  prop- 
erty ow^ners  for  damages  to  improvements  caused  by  change 
of  grade,  or  by  the  establishment  of  an  unreasonable  grade  in 
the  construction  of  streets,  is  different  from  that  of  most  of  the 
states  of  the  Union,  in  that  it  is  deemed  inequitable  to  permit 
the  whole  burden  to  fall  upon  the  owner  of  property,  which 
has  been  improved  with  reference  to  an  established  grade,  rather 
than  to  have  it  borne  by  the  public  which  is  benefited  by  the 
new  grade.  The  rule  in  Ohio  is  well  stated  in  the  syllabus  in 
The  City  of  Akron  v.  The  Chamberlain  Co.,  34  Ohio  St.,  328, 
as  follows : 

'*The  owner  of  a  lot  abutting  on  an  unimproved  street  of  a 
city  or  village,  in  erecting  buildings  thereon,  assumes  the  risk 
of.  all  damage  which  may  result  from  the  subsequent  grading 
and  improvement  of  the  street  by.  the  municipal  authorities,  if 
made  within  the  reasonable  exercise  of  their  power. 

**The  liability  of  a  municipality  for  injury  to  buildings  on 
abutting  lots  exists  only  where  such  buildings  were  erected 
with  reference  to  a  grade  actually  established,  either  by  ordi- 
nance or  such  improvement  of  the  street  as  fairly  indicated 
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that  the  grade  was  permanently  fixed,  and  the  damage  result- 
ing from  a  change  of  such  grade,  or,  where  the  buildings,  if 
erected  before  a  grade  was  so  established,  were  injured  by  the 
subsequent  establishment  of  an  unreasonable  grade. 

** Whether  a  grade  be  unreasonable  or  not,  must  be  deter- 
mined by  the  circumstances  existing  at  the  time  the  grade  was 
established,  and  not  by  the  circumstances  existing  at  the  time 
abutting  lots  may  have  been  improved." 

If  plaintiff  had  been  able  to  show  that  his  buildings  were 
constructed  in  accordance  with  a  grade  regularly  established, 
either  by  ordinance  or  by  user,  and  that  the  improvement  of 
the  street  had  been  made  to  a  different  grade,  and  damages 
caused  thereby,  he  would  be  entitled  to  recover  such  damages; 
or  if  he  had  shown  that  while  no  grade  was  then  established  the 
buildings  were  originally  erected  to  conform  to  what  would  be 
a  reasonable  grade  for  the  unimproved  street  when  it  should 
be  improved,  and  that  instead  of  establishing  such  reasonable 
grade  the  city  authorities  had  adopted  one  entirely  unreasona- 
ble, then  he  might  have  recovered.  As  stated  by  Judge  Mc- 
Ilvaine,  in  The  City  of  Akron  v.  The  Chamberlain  Co.,  supra, 
in  the  opinion  of  the  court,  at  page  335 : 

**  Whatever  latitude  there  may  be  in  the  exercise  of  discre- 
tion in  fixing  the  grade  of  a  street  is  lodged  in  the  municipal 
authorities,  and  not  in  the  adjacent  lot-owners." 

In  other  words,  the  duty  of  establishing  the  grade  rests  pri- 
marily with  the  municipal  authorities,  and  the  city  can  only  be 
held  for  an  unreasonable  grade  when  they  have  failed  to  per- 
form that  duty  and  made  the  grade  so  unreasonable  as  to 
amount  to  an  abuse  of  discretion.  Plaintiff  failed  to  produce 
any  witnesses  to  show  such  abuse  of  discretion  in  this  case. 
The  only  evidence  as  to  the  reasonableness  of  the  grade  came 
from  witnesses  produced  by  the  defendant,  and  there  is  noth- 
ing to  show  that  the  grade  to  which  Bellemonte  avenue  is  im- 
proved could  be  considered  an  unreasonable  grade. 

The  verdict  of  the  jury  and  the  judgment  of  the  court  below 
is  contrary  to  the  evidence  and  to  the  law.    The  judgment  is 
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therefore  reversed  and  the  cause  remanded  for  such  further 
proceedings  as  are  authorized  by  law. 
Judgment  reversed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 


IMPEOVEMENT  OF  SIDEWALKS. 

Court  of  Appeals  for  Hamilton  County. 

Thompson  et  al  v.  City  op  Cincinnati  et  al. 

Decided,  April  5,  1915. 

8id€f4Xilk9 — Improvement  of — Power  so  to  do  Vested  in  the  City  Coun- 
cil—Necessity for — Court  of  Equity  May  Intervene  to  Prevent  ArhU 
trary  Action, 

The  power  to  determine  when  it  is  necessary  to  improve  or  repair  a 
sidewalk  is  vested  in  the  council  of  a  city,  but  this  power  can  not 
be  exercised  in  an  arbitrary  manner  regardless  of  the  public 
necessity  or  the  rights  of  the  property  owners.  A  court  of  equity 
will  intervene  to  prevent  arbitrary  action  amounting  to  a  mani- 
fest abuse  of  discretion. 

W.  W.  Clippinger,  for  plaintiff. 

W.  M.  Schoevle,  City  Solicitor,  and  Saul  Zielonka,  Assistant 
City  Solicitor,  for  defendant. 

Jones  (Oliver  B.),  J. 

The  law  announced  by  this  court  in  Livingston  v.  City  of  Cin- 
cinnati, 22  C.C.(N.S.),383,  4  Ohio  App.,  338,  is  applicable  to 
this  case.  The  power  to  determine  when  it  is  necessary  to  im- 
prove or  repair  a  sidewalk  is  vested  in  the  council  of  the  city. 
But  this  power  can  not  'be  exercised  in  an  arbitrary  manner,  re- 
gardless of  the  public  necessity  or  the  rights  of  the  proi>erty 
owners.  A  court  of  equity  will  only  intervene  to  prevent  such 
arbitrary  action  amounting  to  a  manifest  abuse  of  discretion. 
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The  evidence  shows  that  the  brick  sidewalk  described  in  the 
petition,  having  a  frontage  of  250  feet  on  the  north  side  of 
Eighth  street,  between  Depot  street  and  State  avenue,  is  out  of 
repair  in  the  following  particulars:  that,  commencing  18  or  19 
feet  from  the  west  end,  and  running  20  feet  or  more  in  length 
in  front  of  the  property  described  as  a  carpenter  shop,  it  is  in 
bad  condition,  the  bricks  being  entirely  missing  one-third  of  the 
width  of  the  sidewalk,  and  the  other  two-thirds  of  the  width 
being  of  a  rough  and  uneven  surface  containing  a  two-inch  de- 
pression and  projecting  bricks,  which  portion  should  be  replaced 
with  a  new  sidewalk;  that  the  center  of  the  sidewalk  just  east 
of  this  front  for  a  distance  of  about  40  feet  is  rough,  which 
should  be  so  relaid  as  to  be  smooth  and  even ;  and  that  four  cer- 
tain depressions  or  valleys  are  shown,  varying  from  one  to  two 
and  a  half  inches  deep,  extending  from  the  curb  eight  to  ten  feet 
across  the  sidewalk,  at  stop-boxes,  being  evidently  where  trenches 
have  been  dug  for  water  or  gas  service  pipes  which  have  not 
been  properly  filled  and  tamped  when  repaved,  which  depres- 
sions should  be  filled  and  repaved.  Other  slight  defects  are  in- 
dicated by  the  evidence,  especially  the  evidence  of  City  Side- 
walk Engineer  Rarr  and  by  the  plan  or  blueprint  submitted. 
With  the  exception  of  the  sidewalk  in  front  of  the  carpenter 
shop  above  referred  to,  where  a  new  sidewalk  should  be  con- 
structed, the  remainder  of  the  sidewalk  is  in  good  condition, 
favorably  corresponding  with  the  brick  sidewalks  laid  in  that 
portion  of  the  city,  and  answering  all  the  needs  of  public  travel. 
The  defects  above  pointed  out  are  of  minor  importance  and  can 
all  be  remedied  by  comparatively  inexpensive  repairs,  which 
should  be  made  by  the  property  owner  under  the  supervision  of 
the  city. 

Plaintiffs  should  be  permitted  to  repair  all  of  that  part  of  the 
sidewalk  except  that  portion  lying  in  front  of  the  carpenter  shop, 
where  a  new  sidewalk  should  be  built.  Under  the  circumstances 
shown,  the  court  find  that  it  would  be  an  abuse  of  discretion  for 
the  city  to  require  the  destruction  of  the  entire  brick  sidewalk 
and  its  replacement  by  a  cement  sidewalk  at  the  cost  of  the 
property  owners. 
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Attention  is  called  by  the  city  in  its  evidence  to  the  fact 
that  certain  stop-boxes  situated  in  this  sidewalk  near  the  curb 
are  above  the  grade  and  the  surface  of  the  sidewalk,  and  that  sev- 
eral drains  from  the  yard  empty  upon  the  surface  of  the  side- 
walk. Neither  of  these  complaints  would  be  rectified  by  chang- 
ing the  sidewalk  from  brick  to  cement.  If  they  are  contrary 
to  the  legal  requirements  of  the  city,  proper  steps  may  be  taken 
for  their  correction,but  they  are  not  involved  in  the  sidewalk 
order  here  under  consideration. 

An  injunction  will  be  granted  as  above  indicated. 

Injunction  allowed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 


PURPOSE  AND  EFFECT  OF  THE  CAEMACK  AMENDMENT. 

Court  of  Appeals  for  Ross  County. 

Norfolk  &  Western  Railway  Co.  v.  Nelson  Drbsbaoh  and 
The  Cleveland,  Cincinnati,  Chicago  &  St. 

Louis  Railway  Co. 

Decided,  April  4,  1W7. 

Carriers — Cfoods  Lost  in  TranHt-^Eifect  of  the  Remedy  Against  the 
Initial  Carrier  under  the  Carmaok  Amendment — Action  Under  this 
Amendment  May  he  Prosecuted  Against  the  Initial  Carrier  Only, 

1.  In  an  action  against  an  Initial  and  connecting  carrier  for  the  loss 

of  goods  in  transit,  such  action  being  based  upon  their  common  law 
liability  and  sounding  in  tort,  no  recovery  may  be  had  against  the 
initial  carrier  by  reason  of  the  provisions  of  the  Carmack  amend- 
ment of  Section  20  of  <the  Federal  act  to  regulate  commerce. 

2.  The  remedy  against  the  initial  carrier,  provided  by  this  section 

and  Section  8994-1  of  the  General  Code,  may  be  prosecuted  only 
against  the  initial  carrier,  and  in  such  action  a  connecting  car- 
rier or  carriers  is  neither  a  necessary  nor  proper  party. 

3.  While  this  section  is  Intended  to  provide  the  shipper  with  a  special 

remedy  against  the  initial  carrier,  thereby  relieving  him  from  the 
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neceBsity  of  actually  locating  the  carrier  or  carriers  by  whose 
negligence  he  sustained  his  loss,  yet  it  also  saves  to  him  all  his 
common  law  rights  and  remedies  against  all  carriers,  but  he  may 
not  prosecute  both  remedies  under  one  cause  of  action. 

Bannon  &  Bannon  and  Lyle  8.  Evans,  for  plaintiflE  in  error. 
J.  D,  Withgott,  for  Nelson  Dresbach. 
Fred  C.  Rector,  for  Big  Four  Company. 

Mjddleton,  J. 

This  action  was  instituted  by  the  defendant  in  error,  Nelson 
Dresbach,  against  the  plaintiff  in  error,  Norfolk  &  Western  Rail- 
way Co.,  and  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.,  which  will  hereinafter  be  designated  as  the  Big 
Four,  to  recover  damages  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  defendants  in  not  properly  carry- 
ing and  handling  two  car  loads  of  hogs  shipped  by  the  plaintiff 
over  the  lines  of  said  defendants. 

The  petition  alleges  that  plaintiff  delivered  said  hogs  to  the 
defendant,  Norfolk  &  Western  Railway  Company,  at  the  vil- 
lage of  Kingston,  Ohio,  to  be  transported  to  Buffalo,  New  York, 
and  that  said  defendant  company  thereupon  delivered  to  plaint- 
iff its  written  agreement  to  so  carry  said  hogs  to  said  destina- 
tion. It  alleges  further  that  said  defendant,  the  Big  Four  Com- 
pany, received  said  hogs  at  Columbus,  Ohio,  subject  to  the  agree- 
ment entered  into  by  the  defendant,  Norfolk  &  Western  Rail- 
way Company.  It  alleges  further  that  said  defendants  did  not 
carry  said  hogs  safely  and  were  negligent  and  careless,  and  per- 
mitted said  cars  of  hogs  at  points  along  the  lines  of  said  com- 
panies to  stand  without  attention  or  water  for  several  hours  and 
to  be  unnecessarily  delayed  in  transportation,  etc. 

It  is  apparent  from  this  petition  that  the  plaintiff  below.  Nel- 
son Dresbach,  launched  his  case  against  the  defendant  companies 
upon  the  theory  that  they  were  joint  tort-feasors  and  that  the 
combined  negligence  of  both  was  the  proximate  cause  of  the  in- 
jury sustained  by  him.  A  careful  review  of  the  facts  set  up  in 
the  petition  admits  of  no  other  inference  or  conclusion.  Mani- 
festly, the  action  was  not  brought  against  the  initial  carrier  nn- 
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der  its  liability  as  defined  by  what  is  known  ad  the  Garmack 
amendment  of  Section  20  of  the  Act  to  Regulate  Commerce,  be- 
cause in  an  action  against  the  initial  carrier  under  said  amend- 
ment the  connecting  carrier  is  neither  a  necessary  or  proper 
party  and  if  joined  with  the  initial  carrier  the  petition  would 
be  subject  to  a  special  demurrer  upon  the  ground  of  misjoinder 
of  parties  defendant.  So  that  the  action  as  originally  insti- 
tuted must  be  treated  as  an  action  to  enforce  the  common  law 
liability  of  both  carriers,  which  liability  may  be  joint  or  several 
as  the  evidence  may  disclose. 

Both  defendant  companies  filed  answers  setting  up  suibstan- 
tially  the  same  defense,  with  the  exception  that  the  Big  Pour 
Company  in  an  amendment  to  its  answer  pleads  a  failure  of  the 
Norfolk  &  Western  Railway  Company  to  notify  it  of  the  ship- 
ment of  said  hogs  so  that  it  could  promptly  transport  them  from 
Columbus  and,  if  necessary,  hold  a  train  for  that  purpose. 

After  the  jury  was  impanneled  and  the  case  had  proceeded  to 
trial  the  court  sustained  a  motion  to  dismiss  the  Big  Pour  Com- 
pany upon  the  ground  that  it  had  not  been  notified  of  the  claim 
of  plaintiff  within  thirty  days,  as  required  by  the  terms  of  the 
contract  with  the  initial  carrier,  or  Norfolk  &  Western  Railway 
Company.  The  dismissal  of  the  Big  Pour  Company  is  one  of 
the  grounds  of  error  now  urged  by  the  Norfolk  &  Western  Rail- 
way Company.  After  the  dismissal  of  said  defendant  company 
the  case  proceeded  against  the  one  defendant,  Norfolk  &  West- 
em  Railway  Company,  and  resulted  in  a  verdict  in  favor  of 
plaintiff.  The  jury  also  returned  a  special  verdict,  in  which  it 
found  that  the  loss  and  damages  complained  of  in  the  petition 
were  sustained  upon  the  line  of  the  Big  Pour  Company. 

Various  errors  are  assigned  for  the  reversal  of  this  judgment, 
to  which,  for  the  purposes  of  this  decision,  it  will  not  be  neces- 
sary to  refer  in  detail. 

Coming  direct  to  what  we  consider  to  be  the  controlling  ques- 
tion as  shown  by  the  record  it  becomes  necessary  to  examine 
Section  20  of  the  commerce  act  aforesaid  to  determine  whether 
said  section  has  any  application  to  or  connection  with  this  action 
under  the  pleadings.    That  section  as  amended  is  the  same  as 
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Section  8994-1  of  the  General  Code  of  Ohio  and  provides  as  fol- 
lows : 

'*That  any  common  carrier,  railroad,  or  transportation  com- 
pany, receiving  property  for  transportation  from  a  point  in 
one  state  to  a  point  in  another  state,  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such  property  caused  by 
it  or  any  common  carrier,  railroad  or  transportation  company 
to  which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or 
regulation  shall  exempt  such  common  carrier,  railroad  or  trans- 
portation company  from  the  liability  hereby  imposed:  Pro- 
vided, that  nothing  in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 

**That  the  common  carrier,  railroad  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad  or  transportation 
company  on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained,  the  amount  of  such  loss,  damage,  or  injury  as  it 
may  'be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof." 

Plaintiff  in  error  contends  that  the  dismissal  of  its  co-defend- 
ant is  in  effect  an  adjudication  of  the  latter 's  liability,  and  that 
such  dismissal  deprives  the  former  of  its  right  of  action  to  re- 
cover from  its  co-defendant  the  loss  or  damage  it  has  sustained 
by  reason  of  this  judgment,  because  the  jury  has  found  that  tht 
loss  to  the  shipper  occurred  on  the  line  of  said  Big  Pour  Com- 
pany. It  contends  further  that  the  court  erred  in  dismissing  said 
Big  Pour  Company  from  the  case  because  while  the  contract  be- 
tween the  Norfolk  &  Western  Railway  Company  and  the  ship- 
per provides  that  no  common  carrier  shall  be  liable  for  any  loss 
sustained  upon  its  line  unless  such  carrier  is  notified  as  required 
by  the  terms  of  said  contract  in  respect  to  the  notification  of  th« 
initial  carrier,  yet  in  as  much  as  the  initial  carrier  was  notified 
of  such  claim  that  notice  to  it  is  notice  to  the  connecting  car- 
rier because  the  latter  was  the  agent  of  the  former  in  the  trans- 
portation of  said  hogs.  In  support  of  this  contention  the  court 
is  cited  to  the  case  of  Railway  Co.  v.  Wall,  241  U.  S.,  87,  in 
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which  it  is  held  that  notice  to  the  connecting  carrier  is  notice 
to  the  initial  carrier. 

We  are  not  impressed  with  either  of  the  foregoing  contentions 
of  the  plaintiff  in  error.  We  do  not  think  that  the  dismissal  of 
the  Big  Four  Company,  for  the  reasons  named  in  the  entry  of 
said  dismissal,  is  a  final  adjudication  of  its  liability  to  the  initial 
carrier,  if  such  liability  exists ;  and  as  to  the  second  contention, 
while  notice  to  the  initial  carrier  may  be  notice  to  the  connecting 
carrier  in  all  matters  within  the  scope  of  the  latter 's  agency,  yet 
when  the  liability  of  the  connecting  carrier  is  a  several  liability 
and  depends  upon  facts  wholly  independent  of  Its  agency  and 
its  relation  to  the  initial  carrier  such  a  rule  may  not  obtain,  and 
that  is  precisely  the  situation  here.  The  initial  carrier  has  writ- 
ten this  provision  into  its  contract.  It  has  placed  it  there  for 
the  protection  of  the  connecting  carrier,  not  as  a  protection  to 
the  connecting  carrier  as  its  agent,  but  as  a  protection  to  the  con- 
necting carrier  against  the  latter 's  separate  and  independent 
liability  to  the  shipper  growing  out  of  acts  wholly  disconnected 
with  its  responsibility  to  the  initial  carrier.  It  would  seem  that 
3uch  a  provision  in  the  contract  was  wholly  unnecessary  and  in 
reality  one  against  the  interests  of  the  initial -carrier,  but  it  is 
there  by  the  act  of  the  initial  carrier  alone  and  it  ought  not 
complain  of  results  that  may  not  be  as  favorable  to  it  as  it  an- 
ticipated when  it  placed  this  condition  in  the  contract. 

We  have,  however,  in  this  connection,  another  question  of  much 
more  serious  import  as  regards  the  interests  of  plaintiff  in  error. 

When  the  court  dismissed  the  Big  Four  Company  such  dis- 
missal did  not  thereby  change  the  nature  of  the  action.  It  still 
remained  a  suit  to  enforce  the  common  law  liability  of  the  Nor- 
folk &  Western  Railway  Company.  The  dismissal  of  the  Big 
Four  Company,  under  the  circumstances,  could  not  and  did  not 
change  in  any  respect  the  character  of  the  suit.  The  only  effect 
of  this  dismissal  was  to  relieve  the  Big  Four  Company  from  any 
liability  and  to  confine  the  plaintiff  entirely  to  his  right  of  ac- 
tion against  the  Norfolk  &  Western  Railway  Company  under  its 
common  law  liability  as  fixed  and  determined  by  its  contract 
with  the  plaintiff. 
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While  there  has  been  much  confusion  and  some  conflict  in 
the  construction  placed  on  Section  20  of  the  commerce  act  afore- 
said, it  now  appears  to  be  the  settled  law  that  the  proTision  of 
this  section,  whereby  the  shipper  or  holder  of  any  receipt  or  bill 
of  lading  shall  not  be  deprived  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,  authorizes  him  to  sue  any  one 
or  all  of  the  carriers  whose  negligence,  joint  or  several,  resulted 
in  any  loss  or  goods  in  transit  on  their  respective  lines.  While 
this  section  is  intended  to  provide  the  shipper  with  a  right  of 
action  against  the  initial  carrier,  thereby  relieving  him  from  the 
task  of  Actually  locating  the  carrier  whose  negligence  caused 
the  loss,  yet  if  he  does  not  desire  to  pursue  this  remedy  which,  as 
before  observed,  is  one  against  the  initial  carrier  alone,  and  if 
be  knows  which  carrier  or  carriers  caused  the  injury  he  may 
sue  it  or  them.  Bichlmier  v.  Railway  Co.^  150  N.  W.,  508,  El- 
lioti  V.  Railway  Co.,  150  N.  W.,  777. 

When  a  statute  gives  a  remedy  where  one  already  exists  at 
common  law  the  statutory  remedy  is  considered  merely  cumula- 
tive, and  a  party  may  sue  at  common  law  as  well  as  upon  the 
statute.  Ency,  PI.  &  Pr.,  Vol.  20,  p.  603.  But  both  remedies 
may  not  be  prosecuted  together  under  one  cause  o^  action. 
Com.  Dig.,  Action  upon  StatuteSy  C. 

So  in  this  case,  as  before  observed,  the  defendant  in  error, 
Nelson  Dresibach,  having  elected  to  pursue  his  common  law  reme- 
dies against  said  defendant  companies,  must  be  held  to  the  law 
applying  to  the  cause  of  action  so  selected  by  him. 

The  learned  court  in  its  general  charge  to  the  jury,  after  quot- 
ing Section  20  aforesaid,  proceeded  to  instruct  the  jury  to  the 
effect  that,  if  they  found  the  loss  was  caused  by  the  negligence 
of  the  Big  Four  Company,  they  could  nevertheless  return  a  ver- 
dict against  the  Norfolk  &  Western  Railway  Company  under 
its  liability  as  an  initial  carrier  as  fixed  by  this  section.  We 
think  this  instruction  was  erroneous  and  not  applicable  to  the 
case  under  plaintiff's  petition.  When  the  Big  Pour  Company 
was  dismissed  it  did  not  change  the  character  of  the  action.. 
The  plaintiff  shipper  could  not  then  be  heard  to  say  that  the 
Norfolk  &  Western  Railway  Company  was  liable  to  him  as  an 
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initial  carrier,  because  no  cause  of  action  against  it  as  an  initial 
carrier  was  pleaded  in  his  petition.  After  the  dismissal  of  the 
Big  Pour  Company  the  plaintiff  was  compelled  to  establish  the 
fact  that  the  Norfolk  &  Western  Railway  Company  by  its 
negligence,  or  its  negligence  combined  with  that  of  the  other 
company,  caused  his  loss.  If  the  evidence  did  not  disclose 
either  one  or  the  other  state  of  facts  he  could  have  no  recovery 
under  his  petition  against  the  Norfolk  &  Western  Railway 
Company.  If  the  negligence  of  the  Big  Pour  Company  alone 
was  the  proximate  cause  of  the  injury,  under  plaintiff's  petition 
the  Norfolk  &  Western  Railway  Company  could  not  be  held 
liable  for  his  loss.  We  are,  therefore,  of  the  opinion  that  the 
instruction  of  the  court  aforesaid  was  highly  prejudicial  to 
plaintiff  in  error,  and  for  this  reason  alone  the  judgment  of 
that  court  must  be  reversed. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  the  cause  remanded  to  that  court  for  a  new  trial. 

Sayre,  J.,  and  Walters,  J.,  concur. 


BMPLOYB£  INJURED  IN  A  CHAIN-DRIVEN  AUTOMOMLE 

TRUCK. 

Court  of  Appeals  for  Hamilton  County. 
Pabrell  v.  The  Roohb-Bbuneb  Building  Co. 

Decided,  June  21,  1915. 

Negligence— Employee  Ridbing  on  Motor  Truck — Has  Foot  Crushed  in 
Sprocket  Wheel— Proximate  Cause  of  Injury. 

Plaintiff  was  employed  by  defendant  in  loading  brick  upon  an  automo- 
bile truck  at  one  point  and  unloading  same  at  another  point,  and 
with  other  men  similarly  engaged  was  permitted  to  ride  on  the 
truck.  While  so  riding  he  sat  with  his  feet  hanging  over  the  side 
and  directly  over  the  sprocket  wheel  and  chain  by  which  the  truck 
was  propelled.    The  truck  was  driven  near  an  approaching  wagon, 
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and,  fearing  for  his  safety,  plaintiff  instinctively  drew  back  his 
leg,  which  was  thereby  caught  in  the  sprocket  and  chain  and 
crushed  so  that  amputation  was  necessary.  The  evidence  showed 
that  seventy  per  cent,  of  all  automobile  trucks  are  chain  driven,  and 
that  the  sprocket  and  chain  are  in  all  makes  exposed  and  uncovered. 
Plaintiff  had  a  choice  of  poeHion  upon  the  truck  and  there  was 
ample  opportunity  for  him  to  have  placed  himself  where  he  would 
have  been  in  no  danger  whatever  from  the  sprocket  wheel  and  chain. 
Held:  That  no  negligence  can  be  attributed  to  defendant  from  .the 
use  of  such  chain-driven  automobile  truck,  and  that  the  proximate 
cause  of  the  plaintifTs  injury  was  his  own  act  in  placing  himself 
upon  the  truck  at  such  point  as  to  be  in  danger. 

Shuey  &  Anders^on,  for  plaintiff  in  error. 

Robertson  &  BuchwcUter  and  Theodore  C,  Jung,  contra. 

Jones  (Oliver  B.),  J. 

Plaintiff,  Charles  Farrell,  was  in  the  employ  of  the  defendant 
and  was  engaged  in  loading  brick  upon  an  automobile  truck 
at  the  railroad  yards  and  unloading  same  from  the  truck  at  a 
building  which  was  being  constructed  by  defendant  on  Main 
street  in  the  city  of  Cincinnati.  H^  and  other  men  engaged 
in  the  same  task  were  permitted  to  ride  on  the  truck  from 
the  building  to  the  railroad  yards,  and  while  so  riding,  at  the 
time  of  the  injury,  March  17,  1913,  he  sat  upon  the  side  of  the 
truck  with  his  feet  hanging  over  the  side  directly  over  the 
sprocket  wheel  and  chain  by  which  said  truck  was  propelled, 
other  men  sitting  on  either  side  of  him.  When  the  truck  arrived 
at  the  railroad  yards  it  was  driven  within  a  few  feet  of  an 
approaching  wagon,  and  plaintiff,  fearing  for  his  safety,  in- 
stinctively drew  back  his  leg,  which  was  thus  caught  in  the 
sprocket  and  chain  and  was  crushed  so  that  amputation  was 
necessary. 

The  defendant  at  the  time  employed  more  than  five  workmen 
in  the  same  line  of  business,  and  had  not  then  availed  itself 
of  the  protection  of  the  workmen's  compensation  law. 

At  the  close  of  the  evidence,  the  court,  upon  motion  of  de- 
fendant, directed  the  jury  to  return  a  verdict  for  the  defendant, 
upon  which  a  judgment  was  entered ;  and  error  proceedings  are^ 
here  prosecuted  to  set  aside  that  judgment. 
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Two  grounds  of  negligence  were  alleged  in  plaintiff's  peti- 
tion: 

1.  That  the  defendant  *' negligently  and  carelessly  permitted 
and  suffered  the  said  sprocket  and  chain  on  said  automobile  lo 
remain  exposed  and  uncovered." 

2.  That  the  defendant  **  negligently  and  carelessly  ran  and 
moved  said  automobile  truck  dangerously  close  to  a  passing 
wagon,  and  that  plaintiff  reasonably  anticipated  bodily  injury 
from  collision  from  said  wagon  and  sought  to  withdraw  himself 
from  said  apparent  danger,  that  in  so  doing  his  leg  became  en- 
tangled in  said  sprocket  and  chain." 

The  bdll  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  but  on  the  contrary  it  is  certified  that  it  is  a  **  nar- 
rative form  of  the  evidence  produced  by  the  parties  and  heard 
by  the  court  on  the  question  of  negligence  and  the  injury." 
The  evidence  in  the  bill  of  exceptions,  however,  shows  that  70 
per  cent,  of  all  truck  automobiles  known  to  the  business  are. 
chain  driven,  and  that  the  sprocket  and  chain  in  all  makes  are 
exposed  and  uncovered. 

It  appears  also  that  the  sprocket  and  chain  are  in  a  measure 
protected  by  the  wheels  and  the  edge  or  bed  of  the  truck.  These 
trucks  are  made  for  the  purpose  of  hauling  freight,  and  it  is 
not  intended  that  people  riding  upon  them  should  extend  their 
legs  down  over  the  side  in  the  vicinity  of  the  sprocket  and 
chain. 

It  appears  in  this  case  that  plaintiff  had  a  choice  of  position 
upon  the  truck  and  there  was  ample  opportunity  for  him  to 
have  placed  himself  where  he  would  have  been  in  no  danger  what- 
ever  from  the  sprocket  wheel  and  chain.  Had  he  so  placed  him- 
self, no  injury  could  have  resulted  from  his  fear  of  contact  with 
the  passing  wagon,  and  there  would  have  been  no  reason  for  his 
thrusting  his  leg  in  contact  with  the  chain  and  sprocket,  because 
of  fear  of  such  collision. 

It  therefore  appears  that  no  negligence  can  be  attributed  to 
defendant  from  the  use  of  such  chain-driven  automobile  truck, 
and  that  the  proximate  cause  of  the  plaintiff's  injury  was  his 
own  act  in  placing  himself  upon  the  truck  at  such  point  as  to 
be  in  danger. 
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Error  is  urged,  on  the  part  of  the  plaintiff,  in  the  court's 
refusal  to  allow  him  to  prove  that  "a  cotter  pin  in  the  sprocket 
wheel  had  been  lost  and  defendant  had  replaced  it  with  a  wire, 
which  extended  some  distance  beyond  the  axle.'' 

The  refusal  to  admit  such  testimony  is  shown  in  the  bill  of 
exceptions,  as  follows: 

**The  court  sustained  the  objection  for  the  reason  that  there 
was  no  allegation  in  the  petition  as  to  any  negligence  on  ac- 
count of  a  defective  construction  or  condition  of  the  sprocket 
wheel  except  that  it  was  exposed,  and  the  court  offered  to  allow 
the  plaintiff  to  amend  his  petition,  which  the  plaintiff  refused 
to  do/' 

A  careful  consideration  of  the  petition  shows  that  t>ip  trial 
court  was  correct  in  its  statement  that  no  allegations  of  defective 
construction  or  condition  of  the  sprocket  wheel  appeared  io 
the  petition,  and  plaintiff,  having  refused  to  avail  himself  of 
the  opportunity  offered  by  the  court  to  amend  his  petition  in 
that  respect,  can  not  now  be  heard  to  complain  of  the  refusal  t^ 
receive  such  testimony. 

The  second  defense  of  the  answer  of  defendant  set  up  a  pay- 
ment in  full  and  a  settlement  and  a  release  in  bar  by  the  plaint- 
iff. There  is  nothing  in  the  bill  of  exceptions  to  show  what  evi- 
dence was  introduced  in  that  respect,  and,  under  the  presump- 
tion in  favor  of  the  ruling  of  the  trial  court,  it  must  be  held 
that  a  directed  verdict  was  justified  under  that  defense. 

The  court  finding  no  prejudicial  error,  the  judgment  below  is 
afBrmed. 

Jones  (E.  H.),  J.,  and  GfoRMAN,  J.,  concur. 
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AUTHORITY  OF  THE  PROBATE  COURT  TO  TRY  THE 

RIGHT  or  PROPERTY. 

Court  of  Appeals  for  Cuyahoga  County. 

Jennie  Tibbott,  Administratrix  op  the  Estate  of  James  Rees, 

Deceased,  v.  Mrs.  Frances  Cadisch.* 

Decided,    March   27,   1916. 

Right  of  Property — Probate  Court  Has  Authority  to  Determine — Title 
Thus  Settled  is  Res  Judicata  in  Another  Court. 

The  statutes  of  Ohio,  as  they  now  stand,  provide  for  trial  of  the 
right  of  property  by  the  probate  court,  and  proceedings  before 
that  court  pursuant  thereto  may  be  pleaded  in  bar  of  an  action  in 
another  court  to  try  the  title  to  or  the  right  of  possession  of  the 
property  involved  in  said  proceedings. 

Kerruish,  Kerriiish,  Hartshorne  (&  Spooiiier  and  E,  J,  Cherney^ 
for  plaintiff  in  error, 
i?.  J,  Seizor,  contra. 

Meals,  J. 

Error  to  the  court  of  common  pleas. 

On  the  20th  day.  of  January,  1915,  the  plaintiff  in  error  insti- 
tuted proceedings  in  replevin  against  the  defendant  in  error  in 
the  Municipal  Court  of  Cleveland  for  recovery  of  certain  per- 
sonal property,  to-wit,  one  diamond  ring,  one  diamond  stick 
pin,  and  sixty  dollars  in  currency.  Thereupon  summons  was 
duly  issued  by  the  clerk  of  the  municipal  court  and  placed  in 
the  hands  of  a  deputy  bailiff  of  said  court  for  service.  On  the 
22d  day  of  January,  1915,  said  bailiff  returned  said  summons 
endorsed  as  follows: 


tt 


Received  this  writ  January  20,  1915,  and  by  virtue  thereof 
I  searched  for  the  chattel  property  within  described  but  failed 
to  find  the  same.     I  served  this  writ  on  the  within  named  de- 

*  Motion  to  certify  the  record  in  this  case  overruled  by  the  Supreme 
Court  May  18,  1916. 
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fendant,  Mrs.  John  Cadisch,  whose  real  name  I  found  to  be 
Frances,  by  delivering  to  her  a  true  and  certified  copy  thereof, 
with  all  endorsements  thereon.  Charles  L.  Selzer,  bailiff,  by 
Ed  E.  Peck,  deputy  bailiff/' 

During  the  pendency  of  said  action  in  the  municipal  court, 
to-wit,.  on  the  22d  day  of  January,  1915,  the  plaintiff  in  error 
duly  instituted  in  the  Probate  Court  of  Cuyahoga  County  pr^ 
ceedings  charging  the  defendant  in  error  with  concealing,  with- 
holding and  appropriating  property  to  her  own  use  in  fraud  of 
the  rights  of  the  administratrix  and  others  interested  in  the  es- 
tate of  James  Rees,  deceased.  Summons  was  duly  issued  and 
served. 

On  the  27th  day  of  January,  1915,  during  the  pendency  of 
said  replevin  action  in  the  municipal  court,  and  without  objec- 
tion, a  trial  was  had  in  the  Probate  Court  of  Cuyahoga  County 
before  the  Honorable  Alexander  Iladden,  judge  of  said  court, 
on  the  merits  of  said  complaint,  and  the  judgment  of  said 
court — a  jury  having  been  waived — was  entered  for  the  defend- 
ant in  said  proceeding,  the  defendant  in  error  in  this  action. 

On  the  5th  day  of  February,  1915,  a  trial  of  said  replevin  ac- 
tion was  had  in  the  municipal  court.  At  said  trial  the  defend- 
ant in  error  offered  in  evidence  the  original  papers  and  a  cer- 
tified copy  of  the  docket  entries  of  the  proceedings  had  in  the 
probate  court,  in  support  of  a  plea  in  bar  to  said  action.  This 
evidence  was  excluded  by  the  court,  and  the  trial  resulted  in  a 
judgment  for  the  plaintiff  in  error.  This  judgment  was  re- 
versed by  the  court  of  common  pleas.  Error  is  prosecuted  in 
this  court  to  reverse  the  judgment  of  the  court  of  common  pleas. 

One  question  only  is  presented  for  our  consideration:  Did 
the  proceedings  in  the  probate  court  constitute  a  trial  of  the 
right  of  property?  If  so,  it  is  admitted  that  the  municipal 
court  erred  in  excluding  the  evidence  offered  of  said  proceedings 
in  the  probate  court. 

The  act  of  February  26,  1843,  supplementary  to  the  act  for 
the  settlement  of  estates  of  deceased  persons,  provided  that 
'*upon  complaint  of  an  executor  or  administrator  before  the  pro- 
bate court  against  any  person  suspected  of  having  concealed, 
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embezzled  or  carried  away  the  property  or  effects  of  the  estate, 
the  parties  suspected  shall  be  cited  to  appear  before  the  court 
and  submit  to  an  examination  touching  the  matter  of  com- 
plaint.'* It  also  provided  that  either  party  might  examine  wit- 
nesses and  required  the  court  to  reduce  all  such  examinations 
to  writing,  to  be  signed  by  the  parties  and  witnesses  respectively, 
and  file  the  same  in  the  court.  The  act  further  provided  that 
*'if  upon  such  examination  the  probate  court  shall  be  of  opin- 
ion that  the  person  or  persons  so  accused  is  or  are  guilty  of  hav- 
ing concealed,  embezzled  or  carried  away  any  of  the  money, 
goods,"  etc.,  of  the  estate,  **the  court  shall  forthwith  render 
judgment  in  favor  of  the  executor,  etc.,  against  such  person  for 
the  amount  or  value  of  the  money  or  goods,  together  with  ten 
per  cent,  penalty,  which  judgment,  the  act  declared,  shall  be 
a  lien  upon  his  estate  and  be  collected  by  execution.*' 

In  Howell  v.  Fry,  19  0.  S.,  556,  the  constitutionality  of  this 
act  was  attacked,  on  the  ground  that  it  provided  for  a  trial  of 
the  right  of  property  to  court  and  without  the  intervention  of  a 
jury.  The  court  held  the  law  unconstitutional,  and  in  its  opin- 
ion said: 

*'If  the  defendant  denied  the  truth  of  the  charge,  he  had  a 
constitutional  right  to  a  j.ury  trial,  and  could  not  be  deprived 
of  that  right  by  this  summary  proceeding,  in  which  no  provision 
is  made  for  a  jury  trial  or  for  the  right  of  appeal.  The  statu- 
tory provision  authorizing  a  judgment  can  only  be  sustained  as 
constitutional  and  valid  in  so  far  as  it  applies  to  a  case  where 
the  defendant  does  not  controvert  the  truth  of  the  complaint." 

Thereupon  the  statute  was  amended  so  as  to  cure  the  defect 
found  in  it  by  the  court  in  Howell  v.  Fry,  supra.  It  is  found 
in  Sections  10673,  et  seq%,  of  the  General  Code: 

**  Section  10673.  Upon  complaint  made  to  the  probate  court 
or  the  common  pleas  court  of  any  county,  by  the  executor,  ad- 
ministrator, creditor,  devisee,  legatee,  heir  or  other  person  in- 
terested in  the  estate  of  a  deceased  person,  or  by  the  creditor 
of  any  devisee,  legatee,  heir  or  other  person  interested  in  such 
estate,  against  the  executor  or  administrator  of  such  deceased 
person,  or  against  any  person  suspected  of  having  concealed, 
embezzled,  or  conveyed  away  moneys,  goods  chattels,  things  in 
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action,  or  effects  of  such  decedent,  the  court  shall  cite  such  ex- 
ecutor, administrator  or  other  person  suspected,  forthwith  to 
appear  before  it  to  be  examined,  on  oath,  touching  the  matter 
of  the  complaint. 

'*  Section  10674.  When  complaint  is  made  to  the  probate 
court  and  a  jury  is  demanded  by  either  party,  the  court  may 
forthwith  reserve  the  case  to  the  court  of  common  pleas  for 
hearing  and  determination,  and  it  thereupon  shall  proceed  in  all 
respects  as  though  the  complaint  had  been  originally  made 
therein.  * ' 

**  Section  10678.  By  the  verdict  of  a  jury,  if  either  party  re- 
quires it,  or  without,  if  not  required,  the  court  shall  determine 
whether  the  person  or  persons  accused  is  or  are  guilty  of  either 
having  concealed,  embezzled  or  conveyed  away  moneys,  goods, 
chattels,  things  in  action  or  effects  of  such  deceased  persons, 
and  if  found  guilty,  the  amount  of  damages  to  be  recovered  on 
account  thereof.  In  all  cases  except  when  the  person  so  found 
guilty  is  the  executor  or  administrator  of  such  deceased  per- 
son, the  court  forthwith  shall  render  judgment  in  favor  of  the 
executor  or  administrator  or  if  there  be  no  executor  or  ad- 
ministrator in  this  state,  in  favor  of  the  estate,  against  the  per- 
son or  persons  so  found  guilty  for  the  amount  of  the  moneys 
or  the  value  of  the  goods,  chattels,  things  in  action,  or  effects  so 
concealed,  embezzled  or  conveyed  away,  together  with  ten  per 
cent,  penalty  and  all  costs  of  such  proceedings  or  complaint, 
which  judgment  shall  be  a  lien  upon  the  real  estate  of  the  per- 
son or  persons  against  whom  it  is  rendered  within  the  county 
from  the  rendition  thereof.  If  the  party  so  found  guilty  is  the 
executor  or  administrator  of  such  deceased  person,  the  court 
forthwith  shall  render  like  judgment  in  favor  of  the  estate 
against  him  for  such  amount  or  value,  together  with  penalty 
and  costs  as  aforesaid. 

**  Section  1(}|679.  Such  judgment  shall  be  a  lien  upon  the 
real  estate  of  the  executor  or  administrator,  within  the  county 
from  «the  rendition  thereof.  The  probate  court  must  forthwith 
remove  such  executor  or  administrator  and  commit  the  adminis- 
tration of  the  estate,  not  already  administered,  to  some  other 
person  or  persons.  The  executor  or  administrator  so  removed, 
shall  not  receive  compensation  for  acting  as  such,  and  must  be 
charged  in  his  account  with  the  amount  of  such  judgment.  His 
property  also  shall  be  liable  for  the  satisfaction  of  the  judgment 
on  execution  issued  thereon  by  his  successor,  who,  when  the 
judgment  is  rendered  by  the  probate  court,  must  file  a  transcript 
with  the  clerk  of  the  common  pleas  court  and  cause  such  pro- 
ceedings to  be  had  as  are  contemplated  in  the  next  following 
section. 
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**  Section  10680.  The  executor  or  administrsutor  in  whose 
favor  such  a  judgment  has  been  rendered  by  the  probate  court, 
may  forthwith  deliver  to  the  clerk  of  tiie  common  pleas  court  in 
the  county,  an  authenticated  transcript  which  the  probate  judge 
on  demand  of  such  personal  representative  shall  make  out  and 
deliver  to  him.  On  such  transcript  the  clerk  forthwith  must 
issue  an  execution  of  the  common  pleas  court  for  the  amount 
of  the  judgment  and  costs,  end  the  costs  accrued,  or  that  may 
accrue  thereon.  Thenceforth  proceedings  on  execution  shall  be 
the  s^me  as  if  the  judgment  had  been  rendered  in  such  court. 


7> 


In  our  opinion  the  act  now  provides  for  a  trial  of  the  right  of 
property,  and  a  judgment  entered  by  the  probate  court,  in  pro- 
ceedings before  it  pursuant  to  the  provisions  of  said  act,  may 
be  pleaded  in  bar  of  another  action  to  try  the  title  to  or  the  right 
of  possession  of  the  property  involved  in  said  proceedings. 

But  few  of  the  states  have  statutes  on  this  subject  similar 
to  ours.  Authorities,  therefore,  which  might  aid  us  in  arriving 
at  a  correct  conclusion  in  the  case  at  bar  are  not  numerous.  The 
statute  of  Missouri  on  this  subject  is  similar  in  substance  to  that 
of  Ohio,  and  the  Missouri  courts  have  held  that  it  contemplates 
a  trial  of  the  right  of  property. 

In  Re  Estate  of  Jacob  Huffman,  Deceased,  et  al  v.  Huffman, 
132  Missouri  Appeals  Reports,  44,  paragraph  2  of  the  syllabus 
is  as  follows: 

*  *  In  a  proceeding  under  the  provisions  of  Sections  74  and  78, 
Revised  Statutes  1899,  interrogatories  may  be  exhibited  against 
the  person  cited  and  evidence  heard  on  them  to  try  the  right  of 
property,  concealed  or  embezzled  or  otherwise  wrongfully  with- 
held by  such  person ;  the  former  rulings  that  such  a  proceeding 
was  only  to  facilitate  the  discovery  of  hidden  assets,  preliminary 
to  an  action  to  recover  them,  and  a  showing,  on  the  part  of  the 
person  proceeded  against,  that  they  were  held  in  good  faith, 
would  stop  further  proceedings,  are  unsound  in  principle  and 
in  conflict  with  the  decisions  of  the  Supreme  Court." 

In  the  opinion  the  court  say: 

**The  Missouri  statutes  dealing  with  the  subject  differ  from 
those  of  all  the  other  states  we  have  examined  in  essential  par- 
ticulars; chiefly  in  providing  for  a  trial  by  jury  of  the  issues 
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raised.  This  provision  is  not  found  in  any  of  the  statutes  of 
other  states  cited  infra,  except  Maryland  (and  we  might  add, 
Ohio) ;  and  text-writers  derive  the  proposition  that  the  right  of 
property  can  not  be  tried  in  a  proceeding  like  this  one,  from 
oases  in  other  jurisdictions.  •  •  •  But  those  cases,  so  far 
as  the  decisions  are  based  on  the  lack  of  a  statutory  provision 
for  a  trial  by  jury,  should  be  eliminated  in  considering  the  ef- 
fect of  our  statutes.  The  opinions  usually  treat  this  omission 
as  the  decisive  reason  for  saying  property  rights  can  not  be  de- 
termined. •  *  *  In  Maryland  the  Orphans'  Court  of  pro- 
bate jurisdiction,  in  analogy  to  the  old  chancery  practice,  may 
refer  the  issues  to  a  law  court  to  be  tried  but  can  not  try  them 
itself.  •  •  •  Under  statutes  granting  this  privilege,  it  was 
held  in  a  majority  opinion,  the  jurisdiction  of  the  orphan's 
court  was  confined  to  determining  whether  or  not  the  defend- 
ant had  concealed  the  property  mentioned  in  the  aflSdavit,  and 
if  he  openly  admitted  possession,  but  claimed  title,  his  right 
could  not  be  determined.  A  dissent  was  filed.  Oilson  v.  Cook, 
Admr.,  62  Md.,  256.  In  several  states  the  sole  aim  of  the  law 
is  the  discovery  of  assets — not  to  compel  the  party  in  possession 
to  turn  over  or  inventory  property,  but  to  compel  him  to  sub- 
mit to  an  examination  in  order  that  his  statements,  and  some 
times  those  of  other  witnesses  as  well,  may  be  filed  in  writing  as 
a  basis  for  other  proceedings  to  recover  the  property.  •  •  • 
In  New  York  the  statutes  expressly  provide  that  if  the  defend- 
ant files  a  verified  answer  alleging  ownership  of  the  property, 
the  proceeding  shall  be  dismissed  without  further  examination. 
•  *  *  The  Texas  statutes  pertain  only  to  papers  and 
documents  belonging  to  the  estate.  •  •  •  The  statutes  of 
Arkansas,  Utah  and  Nevada  permit  a  summary  order  by  the 
court  for  the  delivery  of  the  detained  property,  but  provide  for 
no  examination  of  witnesses  or  jury  trial.  •  •  *  The  fol- 
lowing decisions  held  the  purpose  of  the  statutes  dealt  with  was 
to  provide  a  means  of  discovery,  not  recovery,  of  assets;  Oard- 
ner  v.  GiUihan,  20  Ore.,  598 ;  and  others.  It  will  be  seen  from 
the  foregoing  summary  of  statutes  and  cases  that  the  adjudi- 
cations in  other  jurisdictions  can  lend  little  assistance  in  the 
attempt  to  ascertain  the  object  and  effect  of  our  statutes,  in  con- 
sequence of  the  wider  scope  of  the  procedure  these  provide  and 
the  use  materially  different  language — language  suggestive  of  an 
intention  to  create  a  new  method  of  both  discovery  and  recov- 
ery. It  is  worthy  of  note  that  in  the  statutes  of  1845,  where  the 
proceeding  was  first  authorized  and  presumably  the  policy  of  the 
Legislature  put  into  effect,  it  is  said  if  the  defendant  appears 
and  in  his  answer  to  the  interrogatories  denies  the  right  of  the 
executor  or  administrator  to  the  goods,  chattels,  m^ney,  etc., 
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*the  right  thereof  shall  be  tried  by  a  jury;  or,  if  neither  party 
require  a  jury,  by  the  court,  in  a  summary  manner,  and  judg- 
ment shall  be  rendered  according  to  the  right  and  for  costs.' 
This  language  imports  a  purpose  to  provide  a  method  for  de- 
termining the  right  of  property  as  between  the  estate  and  the 
person  accused  of  concealing  or  embezzling  assets.  The  stat- 
utes of  1855  (Sec.  10)  instead  of  saying  the  right  shall  be  tried, 
say  the  issue  shall  be  tried;  meaning  the  issue  of  whether  the 
property  is  concealed  or  embezzled.  The  present  statutes  cover 
assets  concealed,  embezzled  or  otherwise  wrongfully  withheld,  and 
Sections  77  and  78  say  the  issue  upon  the  interrogatories  and 
answers  filed,  shall  be  tried  by  a  jury,  etc.,  and  if  the  defendant 
is  convicted,  the  court  shall  compel  him  to  deliver  the  property 
detained;  or  if  he  be  an  executor  or  administrator,  compel  him 
to  inventory  it.  In  our  opinion  this  legislation  was  not  enacted 
merely  to  provide  a  method  of  investigating  the  good  faith  of  a 
person  who  detains  assets,  but  to  provide  also  a  remedy  by  which 
detained  assets  could  be  brought  quickly  into  the  course  of  ad- 
ministration. The  notion  that  the  only  object  was  to  facilitate 
the  discovery  of  hidden  assets,  preliminary  to  an  action  to  recover 
them,  is  fallacious  and  founded  on  the  decisions  of  jurisdictions 
where  statutes,  enacted  only  to  assist  discovery,  prevail;  and 
which  do  not  take  care  of  the  constitutional  right  of  trial  by 
jury  in  cases  involving  property  rights,  because  no  property 
rights  are  involved  under  said  statutes,  but  only  information. 
In  this  state  a  jury  trial  of  the  issues  is  allowed  and  also  an  ap- 
peal; thus  preserving  to  a  defendant  all  the  rights  he  would 
enjoy  in  any  other  form  of  action.  It  is  unlikely  that  this  elab- 
orate procedure  was  devised  simply  to  discover  assets.  The 
purpose  was  broader — to  expedite  the  administration  of  estates 
by  affording  a  new  and  speedy  remedy  for  collecting  assets.*' 

On  these  considerations,  we  find  no  error  in  the  record,  tind 
the  judgment  of  the  court  of  common  pleas  is  aflSrmed. 

Grant,  J.,  and  Carpenter,  J.,  concur. 
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MORTGAGEE  GIVEN  PRIOK  UEN  BY  SUBROGATION. 

Court  of  Appeals  for  Hamilton  County. 

The  East  End  Loan  Association  Company  v.  The  Methodist 

Book  Concern,  etc.,  et  al. 

Deckled,  June  24,  1918. 

Priority  of  Lient — Lien  of  a  Judgrrient  Creditor  Subsequent  to  that 
of  a  Later  Mortgagee,  When, 

The  fact  that  a  judgment,  by  relating  back  to  the  first  day  of  the  term 
during  which  it  was  rendered  antedates  the  execution  of  a  mort- 
gage, does  not  give  the  Judgment  creditor  a  prior  lien,  where  the 
proceeds  of  the  mortgage  were,  by  agreement  with  mortgagor, 
used  in  liquidating  previously  existing  liens,  and  the  mortgagee 
thereby  became  subrogated  to  the  rights  of  said  former  lienholders. 

M.  W.  Conway  and  David  Davis,  for  plaintiff. 
Wolf  &  Bailey,  contra. 

Wilson,  J. 

This  action  was  brought  in  the  court  below  by  the  Methodist 
Book  Concern,  a  corporation,  against  Mary  B.  Corwin,  the  East 
End  Loan  Association  Company  et  al,  to  enforce  the  collection 
of  a  judgment,  marshal  liens  and  for  the  sale  of  real  estate, 
the  judgment  having  been  recovered  on  January  11,  1917,  and 
by  force  of  statute  related  back  to  the  first  day  of  the  term  of 
court,  to-wit,  January  2,  1917. 

The  defendant,  the  East  End  Loan  Association  Company, 
filed  a  second  amended  answer  and  cross-petition  therein  alleg- 
ing that  on  January  9,  1917,  it  loaned  to  Mary  B.  Corwin  the 
sum  of  $2,000,  secured  by  a  mortgage  of  that  date  on  the  prop- 
erty described  in  plaintiff's  petition,  and  further  alleging  that 
said  money  was  applied  by  it  at  the  request  and  direction  of 
Mary  B.  Corwin  to  the  payment  of  a  $1,500  mortgage  on  the 
property  held  by  the  Southern  Ohio  Loan  &  Trust  Company, 
dated  February  7,  1913,  and  a  $500  obligation  of  Mary  B.  Cor- 


f 
OHIO  COURTS  OP  APPEALS.  489 


1918.]  Hamilton  County. 


win  to  Edward  B.  Quiim  secured  by  a  conveyance  by  way  of 
deed,  of  the  legal  title  to  said  property  to  said  Qninn,  dated 
August  26,  1916,  with  a  lease  back  containing  a  privilege  of 
purchase  for  the  sum  of  $500;  that  said  obligations  were  paid 
on  said  January  9,  1917,  and  said  property  was  then  and  there 
conveyed  by  said  Quinn  to  said  Mary  B.  Corwin,  who  thereupon 
executed  the  mortgage  to  said  loan  association  company.  Said 
company  by  reason  of  the  facts  so  alleged  claimed  a  right  to  be 
subrogated  to  the  rights  of  the  lienholders  so  paid  by  it  and 
prayed  that  it  might  be  so  subrogated  and  declared  to  have  the 
first  and  best  lien  on  said  property  prior  and  superior  to  the 
lien  asserted  by  the  plaintiff. 

To  this  answer  and  cross-petition  the  plaintiff  demurred  on 
the  ground  ''that  it  does  not  state  facts  sufficient  in  law  to  en- 
title it  to  priority  over  plaintiff's  judgment  lien."  The  court 
below  sustained  the  demurrer  and  entered  a  judgment  in  favor 
of  plaintiff,  holding  that  it  had  a  prior  and  superior  lien  to  the 
mortgage  of  the  East  End  Loan  Association  Company,  to  which 
the  said  company  excepted. 

The  question  presented  for  the  consideration  of  this  court  is 
as  to  whether  or  not  the  facts  alleged,  if  proven,  would  entitle 
the  said  defendant,  the  East  End  Loan  Association  Company, 
to  be  subrogated  to  the  rights  of  the  prior  lienholders  whose 
secured  claims  were  so  paid  by  the  said  company  at  the  request 
and  direction  of  the  mortgagor. 

It  will  be  observed  that  on  January  2,  1917,  when  it  is 
claimed  the  plaintiff's  lien  attached  to  the  property,  the  two 
liens  of  the  Southern  Ohio  Loan  &  Trust  Company  and  Edward 
B.  Quinn  aggregating  $2,000  were  then  subsisting  liens  on  the 
property,  so  that  if  the  East  End  Loan  Association  Company  is 
subrogated  to  the  rights  of  said  two  lienholders,  it  will  work  no 
injustice  to  the  rights  of  the  Methodist  Book  Concern,  as  its 
security  remains  the  same  as  when  the  lien  attached  and  its  posi- 
tion will  in  no  way  be  changed  for  the  worse  on  account  thereof. 

The  right  of  subrogation  is  founded  in  equity,  and  will  be  in- 
voked only  when  necessary  to  secure  some  equitable  right  and 
without  which  an  injustice  will  be  done. 

Li  Straman,  Admr,,  v.  Rechtine,  58  0.  S.,  443,  the  court  say : 
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''Where  money  is  loaned  under  a^i  agreement  that  it  shall  be 
used  in  the  payment  of  a  lien  on  real  estate,  and  it  is  so  used,  and 
the  agreement  is  that  the  one  who  so  loans  the  money  shall  have 
a  iirst  mortgage  lien  on  the  same  lands  to  seeure  his  money  and 
through  some  defect  in  the  new  mortgage  or  oversight  as  to 
other  liens,  the  money  can  not  be  made  on  the  last  mortgage,  the 
mortgagee  has  a  right  to  be  subrogated  to  the  lien  which  was 
paid  by  the  money  so  by  him  loaned,  when  it  can  be  done  with- 
out placing  greater  burdens  upon  the  intervening  lienholders 
than  they  would  have  borne  if  the  old  mortgage  had  not  been 
released/' 

To  the  same  effect  are  the  cases  of  Amick  v.  Woodworih  et  al, 
58  0.  S.,  86 ;  Joy<:e  v.  Dauntz,  55  0.  S.,  538. 

The  court  is  of  the  opinion  that  the  facts  alleged  in  said  an- 
swer and  cross-petition,  if  proven,  will  entitle  the  East  End 
Loan  Association  Company  to  be  subrogated  to  the  rights  of  the 
lienholdeps  so  paid  by  it  out  of  said  $2,000,  and  that  the  allega- 
tions contained  in  said  answer  and  cross-petition  are  sufficient 
to  state  a  cause  of  action  for  such  relief,  and  that  the  court  be- 
low erred  in  sustaining  said  demurrer. 

**An  answer  which  seeks  affirmative  relief  must  be  treated 
as  a  cross-petition,  and  if  the  facts  therein  set  forth  entitle  the 
defendant  to  any  relief,  the  defense  thus  set  up  is  good  as  against 
a  general  demurrer.'*  Chicinruiti  &  Columbus  Traction  Co.  v. 
Jewett  Car  Co,,  11  C.C.(N.S.),  189. 

This  court  has  some  doubt  as  to  the  right  of  the  court  below 
to  entertain  and  pass  upon  said  demurrer  by  reason  of  the  fact 
that  it  does  not  conform  to  the  requirements  of  the  code.  How- 
ever, it  appears  upon  inspection  of  the  record  that  the  court  be- 
low, while  sustaining  said  demurrer  and  the  said  defendant 
having  declined  to  further  plead,  did  proceed  on  final  distri- 
bution as  though  said  demurrer  had  not  been  sustained,  to  de- 
termine the  rights  of  said  loan  association  company,  although 
said  company  was  not  in  court  with  any  pleading,  and  ordered 
it  to  pay  a  portion  of  the  costs,  and  further  ordered  paid  to  it 
out  of  the  proceeds  of  the  sale  the  sum  of  $516.99  on  account  of 
Its    distributive    share    of   said    proceeds.    The    court    having 
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found  the  lien  of  the  Methodist  Book  Concern  to  be  the  first  lien 
on  the  fund  so  realized,  and  entitled  to  be  paid  before  the  claim 
and  lien  of  the  East  End  Loan  Association  Company,  ordered 
its  claim  paid  in  full  out  of  the  proceeds  of  said  sale,  to  all  of 
which  said  company  excepted. 

By  reason  of  the  erroneous  action  of  the  court  below  in  sus- 
taining said  demurrer  and  in  adjudging  and  decreeing  that  the 
lien  of  the  Methodist  Book  Concern  was  prior  and  superior  to 
the  lien  of  the  East  End  Loan  Association  Company  and  dis- 
tributing the  proceeds  of  the  sale  in  the  manner  it  did,  prejudi- 
cial to  the  rights  of  the  East  End  Loan  Association  Company, 
tliis  court  orders  the  judgment  of  the  court  below  in  sustaining 
said  demurrer,  and  the  finding,  judgment  and  decree  of  the 
court  in  determining  and  marshalling  the  liens  on  said  property 
and  distributing  the  proceeds  thereof  be  reversed,  and  that  this 
cause  be  remanded  to  the  court  below  for  further  procedings  ac- 
cording to  law. 

Jones,  P.  J.,  and  Hamilton,  J.;  concur. 


R£PAIR.  or  PUBLIC  HiCHWAYS. 

Court  of  Appeals  for  Brown  County. 

George  Kress  v.  Cornelius  Wilson,  Treasurer  op 

Brown  County,  Ohio. 

Decided,  July  17.  1917. 

Roads — Levies  for  Repair  of — Conditions  Caused  by  Freshets  and  Re- 
pairing Emergency  Levies — Repairs  Necessitated  hy  Neglect  or 
Long  Use — Limitation  on  the  Aggregate  Levy. 

A  levy  for  the  repair  of  roads  under  favor  of  Section  7419,  General  Code, 
when  no  emergency  exists,  is  controlled  by  Section  5649-2,  General 
Code,  and  must  be  within  its  limitations. 

Young  &  Barnes,  for  plaintiff  in  error. 
R,  E.  Campiell,  John  R,  Moore  and  John  M.  Markley,  Prose- 
cuting Attorney,  contra. 
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MiDDLETON,  J. 

This  action  was  instituted  in  the  court  of  common  pleas  of 
this  county  by  the  plaintiff  in  error,  George  Kress,  for  himself 
and  others  as  tax-payers,  to  enjoin  the  collection  of  a  levy  of 
two  mills  on  the  dollar  of  all  the  taxable  property  situate  in 
said  county,  said  levy  having  been  made  for  the  year  1916  by 
the  board  of  county  commissioners  for  the  repair  of  certain 
public  highways  under  favor  of  Section  7419,  General  Code. 

The  petition  sets  forth  in  detail  the  resolution  adopted  by  the 
board  of  county  commissioners  under  which  said  levy  was  made, 
and  this  resolution  shows  that  in  every  instance  it  was  found 
and  declared  that  each  public  highway  to  be  affected  by  the 
levy  had  been  damaged  by  freshets,  and  that  by  reason  there- 
of and  by  reason  of  a  large  amount  of  traffic  thereon,  and  from 
neglect  and  inattention  to  the  repair  thereof,  said  highway  had 
become  unfit  for  travel  and  caused  difficulty,  danger  and  delay 
to  teams  passing  thereon.  The  petition  further  alleges  that  said 
public  highways  **had  not  been  damaged  by  freshets,  land- 
slides, wear  of  water-courses  or  other  casualities,  but  that  the 
condition  thereof  was  caused  from  neglect  and  inattention  and 
by  reason  of  a  large  amount  of  traffic  thereon,  and  that  by  rea- 
son thereof  the  said  county  commissioners  had  no  authority  of 
law  to  make  said  levy  of  two  mills  and  the  same  is  void." 

To  this  petition  the  defendant  in  error,  the  county  treasurer, 
filed  an  answer  which  contains  three  defenses,  the  first  of  which 
may  be  considered  merely  a  denial  of  the  operative  facts  in  the 
petition.  In  his  second  defense,  however,  the  treasurer  alleges 
that  the  aggregate  tax  rate  in  the  taxing  district  in  which  the 
plaintiff  in  error  resides,  including  the  levy  involved  in  this  ac- 
tion, was  and  is  less  than  fifteen  mills  on  the  dollar  of  the  tax- 
able property  therein;  and  in  his  third  defense  he  pleads  that 
in  no  taxing  district  in  the  county  does  the  tax  rate  exceed  said 
fifteen  mills,  including  this  levy  of  two  mills. 

The  plaintiff  filed  a  demurrer  to  the  second  and  third  defenses 
aforesaid,  upon  consideration  whereof  the  court  of  common 
pleas  held  that  said  defenses  were  sufficient  but  that  the  peti- 
tion itself  did  not  state  a  cause  of  action.     The  plaintiff  not  de- 
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siring  to  plead  farther,  a  judgment  of  dismissal  was  entered, 
to  reverse  which  judgment  these  proceedings  are  now  prose- 
cuted here. 

It  appears  from  the  facts  stated  in  the  petition  and  the  claims 
now  made  by  the  plaintiff  in  error  that  he  launched  this  case 
upon  the  theory  that  if  no  emergency  existed  requiring  the  levy 
in  question,  the  board  of  county  commissioners,  under  the  pro- 
visions of  said  Section  7419,  were  without  any  authority  to 
make  said  levy. 

Whatever  doubt  and  uncertainty  have  heretofore  obtained  in 
the  courts  and  with  the  taxing  authorities  of  this  state  in  re- 
spect to  the  construction  to  be  given  Section  7419  are  now  re- 
moved by  the  very  recent  case  of  State,  ex  rel,  v.  Zangerle,  95 
0.  S.,  1.  In  this  case  it  is  held  that  roads  affected  by  the  pro- 
visions of  said  section  are  of  two  classes,  and  Judge  Mathias, 
who  announced  the  majority  opinion  of  the  court,  discussing 
this  phase  of  the  case  says — 

**  Roads  requiring  reconstruction  or  repair  are  of  two  general 
classes,  the  first  embracing  those  roads  which  have  been  destroyed 
or  damaged  by  freshet,  landslide,  wear  of  water  courses,  or  other 
casualty,  any  one  of  which  conditions  comes  within  the  term 
*emei^eney'  as  above  defined;  the  second,  those  roads  which 
by  reason  of  the  large  amount  of  traffic  thereon  or  from  neg- 
lect or  inattention  to  the  repair  thereof  have  become  unfit  for 
travel  or  cause  difficulty,  danger  or  delay  to  teams  passing 
thereon. '* 

The  resolution  adopted  by  the  commissioners  aforesaid,  as 
before  observed,  finds  and  declares  conditions  to  exist  in  re- 
spect to  each  turnpike  which  places  each  road  within  both 
classes  as  above  enumerated  and  defined.  In  other  words,  it  is 
found  and  declared  by  the  commissioners  in  said  resolution  that 
an  emergency  exists  as  to  each  road,  and  farther  that  all  the 
other  conditions  also  exist  in  respect  thereto  which  are  set  forth 
in  said  section  and  which,  under  the  definition  above  given,  may 
be  said  not  to  constitute- an  emergency.  We  are  now  dealing 
with  what  this  resolution  contains  only  as  an  abstract  proposi- 
tion of  law  and  are,  therefore,  not  concerned  with  any  appar- 
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ent  conflicting  and  inconsistent  findings  that  may  appear  there- 
in. It  therefore  follows  that  the  plaintiff  when  he  adopted 
the  whole  resolution  without  question  and  bases  his  petition 
upon  its  declarations  and  does  not  attempt  to  dispose  of  any 
of  the  facts  alleged  therein  except  those  which  refer  to  the  exist- 
ence of  an  emergency,  has  met  only  one  phase  of  the  situation. 
If  it  be  true,  as  he  alleges  in  his  petition,  that  no  emergency  may 
be  shown  to  exist  as  to  any  of  the  roads  named  this  fact  will 
only  remove  them  from  the  first  class  as  specified  in  State  v. 
Zaiigerle,  supra,  and  as  roads  of  the  second  class  they  still  may 
be  repaired  by  a  levy  under  favor  of  this  section  within  certain 
limitations.  The  only  distinction  between  the  two  classes  of 
roads  which  may  be  repaired  under  favor  of  this  section  is,  that 
a  levy  for  the  repair  of  the  first  or  emergency  class  may  be 
made  independent  of  the  so-called  Smith  Law  (being  Sections 
5649-1,  et  seq,,  G.  C),  while  a  levy  for  the  second  class  or  for 
roads  which  are  out  of  repair  by  reason  of  the  la.rge  amount  of 
travel  thereon  or  from  neglect  and  inattention  must  be  made 
within  the  limitations  of  said  law.     State  v.  Zangerle,  supra. 

The  material  matter  now  to  be  considered,  however,  is  that  the 
plaintiff  does  not  in  his  petition  in  any  manner  whatever  ques- 
tion, challenge  or  deny  that  conditions  obtain,  as  stated  in  said 
resolution,  which  will  authorize  a  levy  if  the  roads  named  have 
become  and  are  out  of  repair  and  dangerous  by  reason  of  the 
large  amount  of  travel  thereon  or  from  inattention  and  neglect. 
We  are,  therefore,  impelled  to  conclude  that  in  this  respect  the 
petition  is  defective  and  does  not  cover  the  whole  situation  as 
presented  by  the  facts  stated  therein  and,  therefore,  is  insuffi- 
cient to  sustain  an  action  for  an  injunction. 

The  judgment  of  the  lower  court,  therefore,  in  sustaining  a 
demurrer  to  the  petition  will  be  affirmed. 

As  before  observed,  a  demurrer  was  filed  to  the  second  and 
third  d'^fensos  of  the  answer,  which  was  overruled  bv  the  learned 
trial  judge  and  which  rmlin^  must  now  be  affirmed  for  the  rea- 
son that  any  answer  to  a  defective  petition  must  be  held  good 
as  against  a  demurrer.  But  in  thus  affirming  this  entry  we  do 
not  therebv  sustain  the  sufficiencv  of  the  facts,  stated  in  the  de- 
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fenses  aforesaid,  were  they  pleaded  in  answer  to  a  good  petition. 
The  theory  of  these  defenses  is  that  so  long  as  the  aggregate  tax 
rate,  including  the  levy  under  Section  7419  aforesaid,  does  not 
in  any  taxing  district  in  the  county  exceed  fifteen  mills,  any  of 
the  conditions  specified  in  said  section,  when  found  to  exist, 
will  sustain  this  levy.  As  we  have  already  indicated,  we  do  not 
question  the  proposition  that  a  levy  may  be  made  under  favor 
of  Section  7419  which  is  within  the  limitations  of  the  Smith 
law  if  conditions  are  shown  to  exist  other  than  emergency  as 
defined  in  State  v.  Zaufferle,  snpra,  but  we  can  not  adopt  the 
contention  that  a  limitation  of  fifteen  mills  may  apply  to  such 
a  levy.  Upon  the  contrary,  the  limitation  of  the  Smith  law 
applying  to  this  levy  is  ten  mills,  m  provided  by  Section  5649-2, 
which  section  controls  and  fixes  the  aggregate  amount  which 
mav  be  levied  under  the  facts  as  shown  here  and  which  mast 
include  this  levy  of  two  mills  if  it  is  to  repair  only  such  roads 
as  have  become  dangerous  by  reason  of  neglect  and  inattention 
or  because  of  a  large  amount  of  travel  thereon. 

In  the  case  of  State^  ex  reL  v.  Zanzenhacher,  84  0.  S.,  506, 
the  relative  bearing  of  Sections  5649-2  and  5649-3a  on  the  ag- 
gregate amount  of  taxes  that  may  be  levied  was  considered  and 
determined  by  the  court,  and  the  former  section  was  held  to  be 
the  controlling  law,  while  the  latter  section  was  considered  as 
having  only  to  do  with  interior  limitations.  While  taxing  au- 
thorities, therefore,  may  levy  the  full  amount  specified  in  the 
latter  section  for  any  one,  or  even  more,  of  the  purposes  speci- 
fied therein,  yet  they  may  not  make  such  levy  for  all,  for  in 
that  event  the  aggregate  amount  levied  would  exceed  the  ten 
mills  prescribed  in  the  former  section  and  it  would  impose 
upon  the  budget  commission  the  duty  of  eventually  reducing  the 
levy  so  made  to  conform  to  the  provisions  of  said  last  named 
section.  Bahe  v.  Board  of  Education,  88  0.  S.,  418,  State,  ex 
rel,  v.  Patterson,  93  O.  S.,  34.  We  are,  therefore,  of  the  opin- 
that  the  facts  stated  in  the  second  and  third  defenses  of  the  de- 
fendant's answer  would  not  constitute  a  valid  defense  to  a  good 
cause  of  action. 

While  the  pleadings  do  not  disclose  tlie  actual  tax  rate  in  the 
taxing  districts  in  which  the  plaintiff  in  e^ror  resides,  it  appears 
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from  one  of  defendant  in  error's  briefs  that  it  is  made  up  as 
follows : 

County  (other  than  road  under  Case  Highway  law) .  .2.8  mills. 
Township  (other  than  road  under  Case  highway  law) .  .95  mills. 
School    5.0    mills. 


Making  a  total  of   8.75  mills. 

Manifestly,  if  these  figures  are  true,  the  addition  of  two  mills 
on  the  levy  herein  will  make  the  aggregate  rate  10.75  mills, 
which  is  in  excess  of  the  limitations  of  said  Section  5649-2  and 
contravenes  its  provisions.  If,  therefore,  no  emergency  may  be 
shown  in  this  case  to  sustain  this  levy,  and  the  foregoing  facts 
are  true,  the  levy  is  without  authority  of  law  and  void. 

We  are,  therefore,  of  the  opinion  that  it  is  our  duty  in  af- 
firming the  judgment  herein  of  the  lower  court  to  remand  this 
case  to  that  court  for  further  proceedings  according  to  Iaw, 
which  would  include  leave  in  said  court  to  the  plaintiff  in 
error  to  file  an  amended  petition  setting  forth  in  full  the  facts 
in  respect  to  the  aggregate  amount  of  the  tax  rate  in  the  dis- 
trict involved. 

Walters,  J.,  concurs.     Sayre,  J.,  not  sitting. 
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L£GAL  EVIDENCE  INCLUDES  EVERY  KNOWN  MEANS  WOK 

ASCERTAINING  THE  TRUTH. 

Court  of  Appeals  for  Van  Wert  County. 

The  Pennsylvania  Company  v.  The  Ireton  Brothers 

Company* 

Decided,  April  22,  1918. 

Weight  of  Evidence—Finding  of  Jury  Will  Not  he  Set  Aside— Where 
Reasonable  Under  All  the  Light  Obtainable  in  the  Case. 

Where  the  claim  of  plaintiff  is  reasonable  under  all  the  surrounding 
circumstances  and  the  facts  as  developed  by  proper  evidence,  and 
the  Judgment  below  is  responsive  thereto,  and  the  loss  must  fall 
upcn  one  of  the  parties  to  the  case,  the  finding  of  the  jury  under 
proper  instructions  from  the  trial  judge  will  not  be  disturbed  by 
a  reviewing  court. 

Wheeler  d:  Beniley  and  Clark  Good,  for  plaintifif  in  error. 
Dailey  &  Ilokc  and  H,  L.  Conn,  contra. 

IIoucK.  J.  (of  the  Fifth  Appellate  District,  sitting  in  place 
of  Hughes,  J.). 

Error  to  the  court  of  common  pleas. 

The  Pennsylvania  Company  operates,  controls  and  manages  a 
line  of  railroad  running  through  the  city  of  Van  Wert,  Ohio, 
from  Chicago  to  Pittsburgh,  with  tracks,  cars,  locomotives  and 
other  appurtenances  thereto  belonging,  and  the  defendant  in 
error,  the  Ireton  Brothers  Company,  owned  a  hay  harn  located 
on  the  north  side  of  the  right-of-way  of  the  Pennsylvania  Rail- 
way tracks,  and  on  the  east  side  of  Walnut  street,  in  the  city  of 
Van  Wert,  and  about  one  o'clock  p.  m.,  of  September  26th,  1916, 
the  said  hay"  barn,  together  with  the  contents,  burned.  Shortly 
before  the  fire  was  discovered,  an  engine  and  several  cars  owned 
and  operated  by  plaintiff  in  error  passed  along  and  upon  its 
tracks  and  by  said  barn. 

Just  prior  to  the  time  that  said  engine  and  cars  passed  said 
hay  barn  the  engine  had  been  standing  still  for  nearly  an  hour. 
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Employees  of  the  defendant  in  error  had  been  unloading  and 
storing  hay  in  said  barn  during  the  forenoon,  and  had  worked 
in  and  about  the  barn  until  about  eleven  or  twelve  o'clock  noon 
of  that  day.  When  the  fire  was  first  discovered  in  the  barn 
it  was  at  the  top,  in  the  southeast  comer.  Shortly  before  this 
the  locomotive  in  question  passed  said  barn  and  was  puffing  very 
loudly  and  throwing  out  a  large  amount  of  black  smoke  and  red 
cinders.  The  defendant  in  error  filed  its  action  in  the  Court  of 
Common  Pleas  of  Van  Wert  County,  Ohio,  in  which  it  asked  for 
a  judgment  in  the  sum  of  $1,622.95,  with  interest  from  the  26th 
day  of  September,  1916.  The  issues  in  the  case  were  raised  by 
the  allegations  in  the  petition  of  plaintiff  and  the  answer  of  the 
defendant,  which  was  in  substance  a  general  denial.  Said 
cause  was  tried  to  a  jury,  which  resulted  in  favor  of  the  plaint- 
iff below  in  the  sum  of  $1,396.68,  and  the  trial  court  entered 
judgment  on  the  verdict. 

A  reversal  of  the  judgment  is  sought  in  this  court  for  two 
reasons: 

First.  That  there  was  no  legal  evidence  offered  in  support  of 
the  verdict  and  judgment. 

Second.  That  the  verdict  of  the  jury  was  against  the  weight 
of  the  evidence. 

As  to  the  first  claim  of  plaintifiP  in  error,  which  in  substance  is 
that  a  demurrer  to  the  evidence  of  plaintiff  should  have  been 
sustained  by  the  trial  judge,  we  will  say  that  we  have  read  all  of 
the  evidence  offered  by  the  plaintiff  and  defendant,  as  embodied 
in  the  bill  of  exceptions,  the  same  being  necessary  for  the  proper 
determination  of  the  questions  raised  by  counsel  in  the  case. 

Had  plaintiff  below,  at  the  time  it  rested  its  case,  made  by  the 
evidence  thus  offered  a  prima  facie  case,  or  established  such 
facts  as  would  entitle  it  to  prevail,  if  not  rebutted  or  disputed! 
In  order  to  do  so,  it  must  have  sustained  by  proper  proof  each 
and  all  of  the  material  allegations  of  its  petition;' and  this  can 
only  be  determined  from  the  proven  facts  as  contained  in  the 
testimony  offered  in  its  behalf  as  found  in  the  bill  of  exceptions. 

It  is  urged  that  from  these  facts  it  was  a  physical  impossibility 
for  the  locomotive  in  question  to  have  caused  the  fire.  This  is 
based  upon  the  conceded  facts  in  the  case,  as  to  the  location  of  the 
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barn  from  the  railroad  track;  the  place  where  the  engine  stood 
prior  to  the  fire;  the  rapidity  with  which  it  traveled  past  the 
barn,  and  its  location  where  it  stopped  and  was  standing  at  the 
time  the  barn  was  discovered  to  be  on  fire. 

Legal  evidence  is  not  confined  to  mere  oral  testimony  and 
statements  made  by  witnesses,  but  it  includes  every  known  means 
obtainable  to  ascertain  the  truth  about  any  disputed  question 
of  fact.  All  the  circumstances  and  surroundings  must  be  taken 
into  consideration,  and  if  when  taken  together  they  raise  a  mere 
suspicion  as  to  the  truthfulness  of  the  claim  made,  the  same 
is  not  sufficient.  But  in  the  case  now  before  us,  where  the  facts 
and  all  the  surrounding  circumstances  seem  to  point  to  the  rea- 
sonableness of  the  claim  of  plaintiff  below,  we  hold  the  rule  to 
be  that  as  between  parties  situated  as  the  ones  in  the  present 
case,  where  the  loss  must  fall  upon  one  or  the  other,  it  is  just, 
legal  and  right,  and  the  law  casts  it  upon  the  one  shown  to  have 
been  the  cause  of  the  loss,  if  the  proof  establishes  the  reasonable 
probability  of  such  fact. 

If  this  rule  is  sound,  and  we  feel  that  it  is,  then  applying  it 
to  the  present  case  the  judgment  below  must  stand,  unless  we 
further  find  from  all  of  the  evidence  in  the  case,  that  the  ver- 
dict of  the  jury  was  against  the  weight  of  the  evidence.  In  the 
weighing  of  evidence  it  is  not  a  mere  question  of  mathematics, 
nor  is  it  to  be  determined  by  mere  conjecture,  but  depends  upon 
its  effect  in  inducing  the  jury  or  court  to  reach  a  proper  con- 
clusion based  wholly  and  entirely  upon  the  adduced  facts. 

The  question  here  for  determination  is  as  to  whether  or  not 
the  proof  on  the  part  of  the  plaintiff  below  is  greater  than  that 
of  the  defendant,  as  shown  by  all  of  the  evidence  in  the  case  as 
contained  in  the  bill  of  exceptions.  If  it  is,  then  the  judgment 
should  be  affirmed;  otherwise  reversed.  No  complaint  is  made 
by  counsel  as  to  the  law  of  the  case  as  charged  by  the  trial  judge, 
yet  we  have  read  it  and  find  that  it  fully  and  completely 
covers  every  issue  of  fact  and  law  in  the  case.  If  a  re- 
viewing court  was  clothed  with  the  same  power  as  a  jury  in 
passing  upon  facts,  and  could  see  and  hear  the  witnesses  and 
observe  their  demeanor  while  upon  the  witness  stand,  instead  of 
being  compelled  to  rely  upon  their  typewritten  testimony  alone, 
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it  would  be  a  great  aid  in  determining  the  question  as  to  whether 
or  not  the  evidence  was  properly  weighed  by  the  jury.  The 
jury  is  not  only  the  judge  of  the  credibility  of  the  witnesses,  but 
of  the  weight  of  the  evidence  given  by  them,  and  a  reviewing 
court  is  not  authorized  or  justified  in  setting  aside  a  verdict  of 
a  jury  because  it  is  claimed  that  it  is  against  the  weight  of  the 
evidence,  unless  after  a  careful  examination  of  the  whole  record 
in  the  case  it  is  clearly  and  fully  satisfied  that  such  verdict  was 
manifestly  against  the  weight  of  the  evidence.  The  Supreme 
Court  of  our  state  has  said,  '*  Where  there  is  no  dispute  or  con- 
flict in  the  testimony  of  different  witnesses,  but  nevertheless  the 
unconflieting  testimony  discloses  a  variety  of  circumstances  from 
which  diflFerent  minds  may  reasonably  arrive  at  different  con- 
clusions as  to  the  ultimate  fact  shown  by  such  evidence,  then  it 
is  the  duty  of  the  jury  to  determine  such  ultimate  fact." 

The  ultimate  fact  as  to  whether  or  not  the  plaintiflE  in  error 
was  the  cause  of  the  mischief  complained  of  in  the  case  at  bar 
having  been  determined  by  the  jury  under  proper  evidence  sub- 
mitted to  it,  and  under  proper  instructions  as  to  the  law  by  the 
trial  judge,  a  reviewing  court  has  no  authority  in  law  to  disturb 
the  verdict  of  the  jury. 

Counsel  for  plaintiff  in  error  insist  that  the  following  rule  of 
law  be  applied  to  this  case : 

*' A  scintilla  of  evidence  is  enough  to  send  the  case  to  the  jury, 
but  a  preponderance  of  the  evidence  constitutes  the  degree  as 
to  the  weight  to  which  the  party  on  whom  the  burden  of  proof 
rests  must  have  in  order  to  have  sufficient  evidence  to  sustain 
the  verdict,  and  preponderance  is  the  test  measure  of  the  weight 
of  the  evidence.  If  it  does  not  preponderate  in  favor  of  the 
party  the  weight  is  not  with  him.  If  it  is  evenly  balanced,  the 
weight  is  not  with  the  party.  If  the  evidence  does  not  prepon- 
derate in  favor  of  the  party  sustaining  the  burden,  then  and  only 
then  may  it  be  said  that  the  verdict  in  his  favor  is  not  sustained 
by  sufficient  evidence." 

We  heartily  agree  with  learned  counsel  that  this  proposition  of 
law  is  sound,  and  that  it  is  clearly  applicable  to  the  issues  raised 
by  the  pleadings  and  the  proven  facts  in  the  case  now  before  us 
under  review,  and  that  when  so  applied  it  is  decisive  of  same, 
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and  that  by  reason  thereof  but  one  conclusion  can  be  reached, 
and  that  is  that  the  judgment  below  is  responsive  to  the  facts 
and  law,  and  must  be  affirmed. 
Judgment  affirmed. 


Kinder,  J.,  and  Crow,  J.,  concur. 


VALIDITY  OP  STIPULATION  IN  A  CONTRACT  THAT  ALL 
WORK  SHALL  BE  DONE  BY  UNION  MEN. 

Court  of  Appeals  for  Franklin  County. 

Local  Branch  No.  248,  National  Decorators  and  Painters 
AssocLVTiON  OP  America  et  al  v.  Benjamin  C.  Solt. 

Decided,  March,  1918. 

Combinations  of  Workmen  and  Legitimate  Means  for  Enforcing  Their 
Demands — Owner  May  Contract  that  Work  BhaU  6e  Performed  hy 
Union  Labor  Only — Union  May  Insist  that  Such  Provision  he  Ad- 
hered to — Non-Union  Contractor,  Shut  Out  by  Such  Stipulation, 
is  Without  Ground  for  Action  Against  the  Union. 

1.  Where  the  owner  agrees  to   the   exclusive  employment  of  union 

labor  in  the  construction  of  a  proposed  building  and  where  union 
workmen  acting  and  relying  thereon  have  accepted  employment 
the  subsequent  employment  of  a  non-union  workman  for  the  ex- 
ecution of  a  branch  of  the  work  is  a  violation  of  the  owner's  agree- 
ment and  a  mere  threatened  withdrawal  by  the  union  workman  or 
by  the  union  in  their  behalf,  in  the  event  that  the  non-union 
workman  is  not  discharged,   is   not   illegal. 

2.  Where  a  non-union  workman  is  employed  for  the  execution  of  a 

branch  of  the  work  under  plans  and  specifications  requiring  the 
exclusive  employment  of  union  labor  and  is  discharged  by  the 
owner  in  consequence  of  a  threat  of  the  union  labor  employed  upon 
the  building  to  strike  if  the  non-union  workman  is  not  discharged, 
the  non-union  workman  has  no  cause  of  action  against  the  labor 
union  where  no  malice  is  charged  and  where  no  violence  or  other 
unlawful  means  is  threatened. 

F,  S*.  Monnett,  H.  II.  Felsman  and  Robert  J.  Beatty,  for 
plaintiff  in  error. 
N,  B,  Collins,  contra. 


602  OHIO  COURTS  OP  APPEALS. 

Painters'  Association  v.  Solt.  [28  O.CJL 

Allbead,  J. 

Solt,  a  master  paiuter,  obtained  a  contract  from  the  Photo 
Play  &  Amusement  Company,  the  owner  and  builder  of  the 
Majestic  Theater,  for  the  finishing  and  painting  of  the  wood- 
work of  the  lobby  and  canopy  or  marquise  for  the  sum  of  $270. 

The  building  was  constructed  by  different  contractors  under 
pUns  and  specifications  adopted  by  the  owner.  These  plants 
and  specifications  included  notice  to  bidders  containing  the  fol- 
lowing clause : 

'"Union  Labor — Each  and  every  contract  entered  into  under 
these  specifications  and  accompanying  plans  shall  be  executed 
in  every  detail  by  union  labor." 

Solt  personally  undertook  to  do  most  of  the  work  embraced 
in  his  contract.  Later  he  was  assisted  by  a  union  painter  pro- 
cured by  the  superintendent  of  construction. 

Solt  admits  that  he  had  not  for  several  years  held  a  union 
card,  nor  had  he  signed  the  union  scale  of  wages. 

It  appears  that  at  the  time  Solt  obtained  his  contract  the 
work  upon  the  building  was  nearing  completion  and  the  time 
had  been  fixed  and  published  for  the  opening  of  the  theater. 
Work  upon  other  contracts  was  being  executed  wholly  by  union 
labor.  Complaint  having  been  made  to  Local  No.  248,  one  of 
the  plaintiffs  in.  error,  an  investigation  was  had  and  resulted 
in  the  appointment  of  a  committee  who  called  upon  the  repre- 
sentative of  the  owner  and  notified  them  that  unless  Solt  was 
withdrawn  the  unions  would  declare  him  unfair  and  call  off 
all  union  labor  then  at  work  upon  the  building. 

Neither  in  the  petition  nor  in  the  evidence  does  it  appear 
that  there  was  any  threat  of  violence,  of  boycotting  or  of  pre- 
venting the  employment  of  other  workmen  to  complete  the 
building.  The  sum  and  substance  of  the  demand  and  threat  was 
merely  the  withdrawal  of  union  labor  from  the  work. 

The  case  presents  a  somewhat  unusual  feature.  Modern  stat- 
utes and  modern  decisions  we  think,  recognize  the  rightful  place 
of  labor  unions  as  organizations  in  the  advancement  of  the  inter- 
est of  the  laboring  classes  and  their  rights  and  limitations  have 
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been  frequently  considered.  The  weight  of  authority  upholds 
the  right  of  a  labor  union,  in  the  absence  of  an  inconsistent  con- 
tract, to  advise  and  procure  the  withdrawal  of  union  labor 
from  a  given  work  either  singly  or  in  combination,  where  no 
violence  or  other  unlawful  means  are  employed  and  where  the 
object  of  the  strike  is  not  unlawful.  Fvlworth  Oarment  Co,  v. 
Intennaiiondl  Ladies'  Onrme'nt  Workers  Union,  15  N.P.(N.S.), 
353;  Kemp  v.  Division  No.  241,  255  111.,  213;  Iron  Moulders 
Union  v.  AUis-Chalmers  Co.^  166  Fed.,  45 ;  J.  F.  Parkmen  Co.  v. 
Builders  Trades  CowncU,  154  Col.,  581;  16  Ruling  Case  Law, 
pp.  444-460. 

A  strike  is  defined  as  ''the  act  of  a  party  of  workmen,  em- 
ployed by  the  same  miaster,  in  stopping  work  altogether  at  a  pre- 
concerted time  and  refusing  to  continue  until  higher  wages  or 
shorter  time  or  some  other  concession  is  granted  to  them  by  the 
employer."     (Black  Law  Dictionary.) 

Bouviers  defines  a  strike  as  ''a  combined  effort  of  workmen 
to  obtain  higher  wages  or  other  concessions  from  their  employ- 
ers by  stopping  work  at  a  preconcerted  time." 

In  Kemp  v.  DiviiHon  No.  241,  supra,  it  is  said:  ''The  threat 
made  by  the  committee  that  the  members  of  the  union  would 
call  a  strike  of  the  employees  of  the  railway  company  unless 
their  demands  were  complied  with,  meant  no  more  than  that  the 
union  employees  would  be  notified  to  quit  in  a  body  at  a  defi- 
nite time  if  the  non-union  employees  were  retained  in  the 
service." 

So  here  the  threat  of  the  committee  of  the  locals  to  call  a  strike 
meant  no  more  than  that  they  would  call  off  the  union  workmen 
from  the  building  if  their  demands  were  not  met  by  the  employer. 

This  brings  us  to  the  legality  of  the  purpose  of  the  proposed 
strike. 

The  owner  had  voluntarily  agreed  to  the  exclusive  employment 
of  union  labor  in  the  execution  of  every  detail.  The  considera- 
tion for  this  agreement  is  based  upon  the  presumed  advantage 
arising  out  of  the  employment  of  union  labor.  The  con- 
tract was  for  the  benefit  of  union  labor.  After  the  contract 
had    been    recognized    and    acted    upon    by    union    workmen 
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the  same  became  a  valid  obligation.  The  employer  had  obtained 
the  benefit  of  the  provision  throughout  the  work  of  construc- 
tion and  up  almost  to  the  time  of  completion  of  the  building. 

The  recent  cases  sustain  the  validity  of  contracts  by  the  em- 
ployer for  the  exclusive  employment  of  union  labor,  particularly 
where  the  supply  of  union  labor  is  adequate  or  where  provision 
is  made  for  the  unionizing  of  workmen  in  case  of  shortage. 
Nat'l  Fireproofing  Co.  v.  Masons'  Builders  Assn.,  169  Fed.,  260; 
Jacobs  V.  Cohen,  183  N.  Y.,  20(7 ;  MUls  v.  U.  8.  Printing  Co., 
99  App.  Div.  (N.  Y.),  185;  Hoban  v.  Dempsey,  217  Mass.,  166; 
16  Ruling  Case  Law,  426;  Contra,  Curran  v.  Oalen,  152  N.  Y., 
83;  Berry  v.  Donovan,  188  Mass.,  353. 

We  are  not  required  to  express  an  opinion  as  to  the  natural 
and  constitutional  right  of  labor  unions  to  interfere  between 
employer  and  other  employees  who  are  willing  to  accept  em- 
ployment. In  this  case  the  employer  agreed  to  employ  union 
labor  exclusively.  There  was  no  duress  or  unfair  means  used  to 
secure  the  contract.  The  contract  was  voluntary  and  was  by 
implication  a  recognition  of  the  right  of  the  locals  to  act  on 
behalf  of  and  in  the  interest  of  union  labor.  The  condition  in 
the  contract  for  the  exclusive  employment  of  union  labor  en- 
tered into  and  became  a  condition  of  employment  in  all  branches 
of  the  building  contract  and  the  union  workmen  had  the  legal 
right  to  withdraw  from  the  work  at  any  time  the  condition  was 
violated. 

This  was  the  situaton  as  between  the  union  labor  employed 
on  the  building  and  the  employer,  and  we  think  it  clear  that 
the  locals  and  the  committee  acting  on  their  behalf  had  the 
right  when  the  condition  of  employment  was  violated,  to  order 
the  withdrawal  of  union  labor  from  the  work. 

There  is  a  question  raised  as  to  whether  Solt's  obtaining  the 
contract  and  working  upon  the  job  was  itself  a  violation  of  the 
employer's  contract  with  union  labor. 

Solt  undertook  personally  to  do  most  of  the  work  contracted 
for,  although  he  admits  that  he  was  not  affiliated  with  any  labor 
organization  and  had  signed  no  union  wage  scale.  He  was  of 
the  opinion  that  his  taking  the  contract  was  not  a  violation  of 
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the  contract  for  the  employment  of  union  labor,  and  the  owner 
and  its  agents  were  of  the  same  opinion  and  acted  in  good  faith, 
although  we  believe  mistakenly. 

Whatever  might  have  been  Solt's  right  as  contractor  and  as 
overseer  or  superintendent  of  the  work,,  we  think  under  a  fair 
construction  of  the  agreement  as  to  union  labor  there  was  a 
violation  of  the  contract  when  he  undertook  to  do  the  work  him- 
self. The  owner  in  contracting  with  union  labor  clearly  con- 
templated that  the  work  in  every  detail  should  be  performed 
by  union  labor.  This  contract  could  not,  in  our  judgment,  be 
fulfilled  by  letting  the  work  to  one  or  more  non-union  con- 
tractors to  personally  perform  the  labor. 

Solt  testified  that  he  examined  the  portion  of  the  specifications 
relating  to  painting  before  he  took  the  contract.  The  specifica- 
tions as  to  painting  referred  to  the  notice  to  bidders  which 
contained  the  provisions  as  to  the  exclusive  employment  of  union 
labor. 

While  Solt  testified  that  nothing  was  said  in  his  verbal  con- 
tract as  to  the  employment  of  union  labor,  yet  we  think  it  suffi- 
ciently appears  from  his  own  testimony  that  he  knew  that  union 
labor  was  required  to  be  employed  upon  all  features  of  the 
building. 

Solt's  rights  are,  therefore,  under  all  the  evidence  clearly 
subject  to  the  condition  as  to  the  exclusive  employment  of  union 
labor  and  his  right  would,  therefore,  rise  no  higher  than  that 
of  his  employer. 

But  even  if  Solt  took  his  contract  in  ignorance  of  the  condition 
expressed  in  the  owner's  contract  as  to  union  labor,  then  his 
right  of  action,  if  any,  would  be  against  the  owner  and  not 
against  the  labor  organization. 

The  plaintiffs  in  error  having,  therefore,  acted  within  their 
legal  rights,  the  threatened  strike  w^as  not  illegal  and  the  dis- 
charge of  Solt,  so  far  as  the  plaintiffs  in  error  were  concerned, 
is  damnan  absque  injiiria.    16  Ruling  Case  Law,  460. 

The  fact  that  certain  members  of  the  locals  obtained  employ- 
ment after  the  discharge  of  Solt  does  not  change  the  legal  status. 
There  is  no  charge  of  malice  and  it  w-as  a  natural  and  anticipated 
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result  that  some  of  the  union  would  be  benefited  by  the  perform- 
ance of  the  union  labor  contract. 

Plaintiffs  in  error  moved  at  the  close  of  the  plaintiff  *8  evi- 
dence and  also  at  the  close  of  all  the  evidence  for  an  instructea 
verdict  in  their  favor.  The  court  overruled  the  motions  and 
submitted  the  case  to  the  jury  which  returned  a  verdict  tor 
$500.  A  judgment  was  rendered  upon  the  verdict  and  error  is 
prosecuted  to  this  court. 

We  have  reached  the  conclusion  that  the  motions  of  the  plaint- 
iffs in  error  for  a  directed  verdict  should  have  been  sustained. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed and  final  judgment  in  favor  of  plaintifGs  in  error  will  be 
ordered. 

KunkijE,  J.,  and  Fernedino,  J.,  concur. 


AS  TO  TH£  TRUTH  OIL  PALSITY  OP  ANSWEILS  MADE 
BY  AN  APPLICANT  POR  INSURANCE. 

Court  of  Appeals  for  Fairfield  County. 
Sovereign  Camp  op  the  Woodmen  op  the  World  v.  Mary 

CIjELLAND. 

Decided,  October  27,  1917. 

Mutual  Benefit  Societies — Answers  of  an  Applicant  for  Membership 
Must  be  Considered  as  a  Whole — Determination  as  to  the  Truth 
or  Falsity  of  Such  Answers  is  for  the  Jury, 

1.  A  beneficial  association,  -  in  resiating  payment  of  a  death  claim, 

can  not  rely  on  part  of  the  answers  made  by  the  decedent  in  his 
apiplieation  for  membership  and  ignore  his  answers  to  other 
questions,  but  the  answers  must  be  taken  as  a  whole  in  determin- 
ing their  truth  or  falsity. 

2.  Wheither  or  not  the  decedent  answered  falsely  is  a  question  for 

the  jury,  and  it  is  not  within  the  province  of  a  reviewing  court 
to  set  aside  the  verdict  of  the  Jury  on  such  an  issue  upon  the  weight 
of  the  evidence  unless  the  verdict  is  clearly  and  nyinifestly 
against   the  weight  of   the  evidence. 
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Ben  R.  Dolson,  John  V.  Sees  and  Doud,  Crawfis,  Bradford  & 
DoneSy  for  plaintiff. 
B.  E.  Shell,  contra. 

IIOUCK,  J. 

The  suit  below  was  to  recover  on  a  beneficiary  certificate  is- 
sued on  the  life  of  Harry  Clelland,  now  deceased,  by  the  plaint- 
iff in  error,  on  the  14th  day  of  July,  1914.  The  defendant  in 
error  was  the  beneficiary  named  in  the  certificate.  Upon  issue 
joined,  as  made  by  the  petition,  answer  and  reply,  the  cause 
was  submitted  to  a  jury  in  the  court  of  common  pleas  upon  the 
evidence  and  charge  of  the  court,  and  after  due  deliberation  a 
verdict  was  returned  for  the  plaintiff,  Mary  Clelland.  A  mo- 
tion for  a  new  trial  was  filed  by  the  plaintiff  in  error,  the  de- 
fendant below,  which  the  trial  judge  overruled,  and  entered  a 
judgment  on  the  verdict. 

Error  is  here  prosecuted  seeking  a  reversal  of  the  judgment 
below,  and  numerous  grounds  of  alleged  error  are  set  out  in  the 
petition  in  error,  but  in  oral  argument  counsel  for  plaintiff  in 
error  insisted  upon  but  three :  (a)  That  the  court  erred  in  not 
sustaining  defendant's  motion,  after  all  the  evidence  was  of- 
fered, instructing  the  jury  to  return  a  verdict  for  the  defendant ; 
(b)  that  the  trial  court  erred  in  its  charge  to  the  jury;  (c)  that 
the  trial  court  erred  in  not  sustaining  the  motion  of  defendant 
below  for  a  new  trial. 

We  will  discuss  the  alleged  errors  together,  and  in  doing  so 
we  will  refer  to  the  parties  hereafter  as  they  stood  in  the  court 
below.  An  examination  of  the  record  discloses  that  the  defend- 
ant admitted  issuing  a  membership  certificate  to  the  deceased; 
his  death;  the  presentation  of  a  claim  for  death  benefit,  by 
plaintiff,  and  the  refusal  to  pay  the  claim.  In  its  answer  the 
defendant  sets  up  as  an  affirmative  defense  that  the  deceased 
member  had  made  false  representations  in  his  application  for 
nu-mbership;  had  warranted  these  representations  to  be  true, 
and  had  iaigreed  to  forfeit  all  rights  under  his  membership  should 
these  representations  be  false.  The  reply  of  plaintiff  in  sub- 
stance denied  all  of  the  material  allegations  of  defense  set  forth 
in  the  answer  of  the  defendant.    The  record  further  discloses 
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that  at  the  trial  it  was  agreed  by  counsel  in  the  ease  and  con- 
curred in  by  the  court  that  the  burden  of  proof  was  upon  de- 
fendant, and  thereupon  defendant  offered  its  evidence  in  the 
case,  and  to  maintain  the  issues  raised  by  the  answer  the  de- 
fendant offered  in  support  of  the  same  the  application  of  Harry 
Clelland,  the  benefit  certificate,  and  the  testimony  of  three 
physicians. 

The  real  basis  of  the  defense  of  defendant  was  that  the  mem- 
ber, Harry  Clelland,  in  his  application  for  membership  made 
certain  statements  as  to  his  health,  and  that  the  answers  to  the 
interrogatories  concerning  such  health  were  made  by  him  to  Dr. 
C.  Q.  Axline,  the  local  camp  physician  and  examiner,  and  that  | 

they  were  written  down  by  said  examiner,  and  after  they  were 
so  written  the  said  Harry  Clelland  signed  the  application;  that 
the  application  contained  a  warranty  that  all  of  the  answers 
to  all  of  the  questions  were  true,  and  an  agreement  that  if  any  of 
said  answers  were  untrue,  the  membership  of  applicant  and  all 
rights  under  the  certificate  of  membership,  and  the  insurance 
thereunder  should  be  null  and  void.  Defendant  insists  that 
among  other  answers  in  the  application  were  some  to  the  ef- 
fect that  Harry  Clelland  did  not  at  any  time  previous  to  his  ap- 
plication have  any  disease  of  the  nervous  system,  nor  any  dis- 
ease of  the  kidneys,  nor  any  disease  of  dropsical  swellings.  It 
is  urged  by  counsel  for  plaintiff  in  error  that  the  evidence  con- 
clusively shows  that  the  deceased  had  suffered  with  at  least  three 
diseases  specifically  mentioned  in  the  application,  a  short  time 
before  signing  the  same;  that  in  said  application  said  Harry 
Clelland  denied  that  he  ever  had  any  of  these  diseases,  and 
that  in  said  application  he  agreed  to  forfeit  all  rights  against 
said  beneficial  society  if  any  of  the  answers  so  made  in  his  ap- 
plication w^ere  false  or  untrue. 

It  is  maintained  by  counsel  for  defendant  in  error  that  this 
claim  is  untrue,  and  is  not  supported  by  the  evidence  submitted 
at  the  trial  of  the  ease.  It  is  further  urged  by  the  defendant 
in  error  that  the  plaintiff  in  error  is  estopped  from  making  the 
claim  relied  upon  by  it  because  Harry  Clelland  in  his  applica- 
tion had  stated  in  answer  to  the  question,  '^Diseases  or  injury  t" 
the  answer,  **  Breakdown  from  overwork,  date  1910,  duration 
one  and  one-half  years." 
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We  are  of  the  opinion  that  the  claim  made  by  the  defendant 
in  error  in  this  respect  is  well  taken,  because  it  can  not  properly 
be  contended  that  the  beneficial  association  can  rely  upon  part 
of  the  answers  to  questions  contained  in  the  application  and  ig- 
nore the  answer  or  answers  to  certain  other  questions.  The  ap- 
plication must  be  taken  as  a  whole,  and  from  it  must  be  deter- 
mined whether  or  not  any  answer  or  answers  to  questions  were 
faKely  made,  or  at  the  time  of  making  such  answers  the  appli- 
cant knew  they  were  false  or  not. 

But  passing  this  question,  because  we  do  not  deem  it  decisive 
of  the  case  at  bar,  and  coming  now  to  the  true  question  involved 
in  this  controversy,  namely.  Did  Harry  Clelland  make  any  mis- 
representations in  his  application  for  membership?  This  was 
a  question  of  fact  to  be  determined  by  the  jury  under  all  the  evi- 
dence in  the  case  and  under  proper  instructions  by  the  trial 
judge  as  to  the  law  governing  the  established  facts. 

It  is  a  well  known  rule  of  law  that  litigants  in  jury  trials 
have  the  right  to  submit  the  evidence  to  the  jury,  the  weight 
and  sufficiency  of  such  evidence  to  be  passed  upon  by  the  jury. 
It  therefore  follows  that  it  was  within  the  province  of  the  jury 
to  determine  the  real  question  involved  in  this  case,  and  it  is 
not  within  the  province  of  a  reviewing  court  to  set  aside  the 
verdict  of  a  jury  upon  the  weight  of  the  evidence,  unless  it  was 
manifestly  so.  Although  a  reviewing  court  might  have  ren- 
dered a  diflferent  verdict  than  the  jury  did,  if  it  had  been 
sitting  as  a  jury  in  the  trial  of  the  case  under  the  same  state 
of  facts,  yet  it  was  for  the  jury  to  determine  the  facts  and  to 
weigh  the  evidence,  and  that  being  true,  we  can  not  say  in  the 
present  case  that  it  was  improperly  done. 

Plaintiff  in  error  maintains  that  the  trial  judge  in  his  general 
charge  committed  errors  of  law.  We  have  examined  the  charge 
with  much  care  and  we  find  that  the  clf^im  of  plaintiff  in  error 
in  this  respect  is  not  well  taken.  I^earned  counsel  for  plaintiff 
in  error  also  insist  that  the  motion  for  a  new  trial  should  have 
been  sustained,  and  to  this  claim  we  do  not  agree.  An  examina- 
tion of  the  record  discloses  that  before  argument  of  the  case  the 
plaintiff  in  error,  the  defendant  below,  requested  the  court  to 
give  certain  propositions  of  law  to  the  jury.     These  requests 
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were  made  in  writing  and  were  given  to  the  jury,  and  are  as 
follows : 

''First.  If  you  find  from  the  evidence  that  Harry  Clelland 
ever  had  any  disease  of  the  liver  before  his  application  for  mem- 
bership in  defendant,  your  verdict  must  be  in  favor  of  the  de- 
fendant, whether  he  knew  of  such  disease  or  not. 

''Second,  If  you  fifid  from  the  evidence  that  Harry  Clel- 
land ever  ha^^d  any  disease  of  the  nervous  system  before  his  ap- 
plication for  membership  in  defendant,  your  verdict  mu^  be 
in  favor  of  defendant,  whether  he  knew  of  such  disease  or  not. 

"Third.  If  you  find  from  the  evidence  that  Harry  Clelland 
ever  had  any  dropsy  or  dropsical  swellings  before  his  applica- 
tion for  membership  in  defendant  your  verdict  must  be  in  favor 
of  defendant,  whether  he  knew  of  such  condition  or  not." 

We  have  examined  these  propositions  of  law  and  find  them 
sound  and  clearly  applicable  to  the  facts  in  the  case  at  bar.  In 
view  of  this  we  do  not  understand  how  plaintiff  in  error  can 
now  complain  of  the  verdict  in  this  case,  because  the  main  issue 
to  be  determined  in  this  controversy  was  whether  or  not  the  al- 
leged statements  made  by  Harry  Clelland  in  his  application  were 
false  or  not,  and  the  law,  as  given  to  the  jury  in  these  special 
requests  before  argument  and  which  were  given  at  the  instance 
of  plaintiff  in  error,  fully  and  completely  covered  every  phase 
of  the  case,  so  far  as  the  vital  question  at  issue  was  involved.  It 
therefore  seems  to  us  that  no  prejudicial  error  appears  in  the 
record  in  this  case  that  would  justify  a  reviemng  court  in  re- 
versing the  judgment  of  the  court  below,  and  the  judgment  of 
the  common  pleas  court  is  affirmed. 

Powell,  J.,  and  Shields,  J.,  concur. 
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RKUEF  AGAINST  SPECIAL  ASSESSMENTS. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati  Ice  Co.  et  al  v.  City  of  Cincinnati  et  al. 

Decided,  December  6,  1915. 

A8se88inent8 — Validity  of,  for  Street  Improvements — May  Not  be  En- 
joined because  in  Excess  of  Benefits — Degree  of  Proof  Required — 
Market  Value. 

A  special  assessment  will  not  be  enjoined  on  the  ground  that  the  benefits 
are  not  equal  to  the  assessment  unless  it  is  clearly  and  convincingly 
shown,  nor  will  the  question  of  market  value  before  and  after  the 
improvement  alone  be  considered. 

Geo.  J.  Slaline  and  John  J.  Acomb,  for  plaintiffs. 
Walter  M.  Scho^rde,  City  Solicitor,  and  Frank  K.  Bowman, 
Assistant  City  Solicitor,  contra. 

Jones  (Oliver  B.),  J. 

This  is  an  action  to  contest  the  validity  of  an  assessment  for 
the  improvement  of  Livingston  street,  by  paving  with  granite, 
heard  on  appeal  ftrom  the  court  of  insolvency. 

While  the  petition  contains  allegations  of  irregularity  in  the 
proceedings  of  council,  no  attempt  was  made  to  support  them 
by  any  evidence.  The  only  evidence  offered  by  plaintiffs  was 
for  the  purpose  of  showing  that  the  assessment  was  in  excess 
of  the  benefits.  Testimony  was  submitted  by  plaintiffs  to  show 
that  the  market  vahie  after  the  completion  of  the  improvement 
was  no  greater  than  it  had  been  before.  Defendants,  however, 
produced  testimony  showing  that  the  market  value  of  plaintiffs' 
respective  lots  directly  after  the  improvement  exceeded  their 
value  immediately  before  the  improvement  by  a  sum  lai^ely  in 
excess  of  the  amount  of  the  assessment. 

The  street  had  been  improved  by  bowldering  in  1867  and 
1872.  There  had  been  no  subsequent  improvement  until  the  one 
in  question,  and  the  pavement  and  curbs  were  out  ot  repair 
and  in  bad  condition.    The  evidence  showed  that  the  real  estate 
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in  that  locality  had  suffered  a  general  deterioration  in  value. 
So,  even  if  the  evidence  of  plaantiflPs  were  taken  to  the  exclusion 
of  that  of  defendants,  it  might  still  be  possible  that  a  consid- 
erable benefit  had  been  conferred  upon  the  abutting  lots  by  this 
improvement,  even  though  the  market  value  had  remained  the 
same. 

It  is  true  that  the  foundation  for  the  support  of  a  special  as- 
sessment is  the  special  benefit  conferred  by  the  improvement, 
and  that  such  assessment  can  in  no  case  exceed  such  benefit. 
Chamherlain  v.  City  of  Cleveland,  34  Ohio  St.,  551;  ^alsh  v. 
Barron,  Treas.,  61  Ohio  St.,  15,  and  Walsh  v.  SimSy  Treas,,  65 
Ohio  St.,  211. 

But  an  assessment  will  not  be  enjoined  on  the  ground  that 
the  benefits  are  not  equal  to  the  assessment,  unless  it  is  clearly 
and  convincingly  shown.  Nor  will  the  question  of  market 
value  before  and  after  the  improvement  alone  be  considered. 
McMaken  v.  Hayes  et  al,  10  C.C.(X.S.),  38,  and  Prentice  v. 
City  of  Toledo,  11  C.C.(N.S.),  299. 

In  this  case  the  evidence  fails  to  convince  the  court  that 
the  assessments  are  in  any  instance  in  excess  of  the  benefits  con- 
ferred by  the  improvement,  and  the  petition  will  therefore  be 
dismissed  at  plaintiffs'  costs. 

Petition  dismissed. 

Jones  (E.  H.),  J.,  and  GtORMAN,  J.,  concur. 
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DETERMINATION  AS  TO  WHETHER  A  COVENANT  RUNS 

WITH  THE  LAND. 

Court  of  Appeals  for  Harrison  County. 
Ina  J.  Johnson  v.  The  American  Gas  Company. 

Decided,  November  28,  1917. 

Covenants  Running  With  the  Land— May  he  Created  Without  the  Use  of 
Particular  Words — Consistency  of  the  Bwrden  and  an  Intention  to 
Impose  It  Are  the  Determining  Factors — Easement  for  a  Pipe  Line 
in  Consideration  of  Free  Gas. 

1.  The  use  of  the  word  "assigns"  or  "heirs  and  assigns"  are  not  neces- 

sary or  essential  to  create  a  covenant  running  with  the  land, 
and  in  determining  whether  a  covenant  will  run  with  the  land  the 
material  inquiries  are  whether  the  parties  intended  to  impose 
such  burden  on  the  land,  and  whether  it  is  one  that  may  be  im- 
posed consistently  with  principle  and  equity. 

2.  Where  the  owner  of  farm  lands  grants  to  a  company,  its  successors 

and  assigns,  the  right  to  lay  and  maintain  a  pipe  line  over  said 
farm  for  the  purpose  of  transporting  gas,  in  consideration  of  one 
dollar  and  that  said  company  will  furnish  gas  free  for  one  fire  in 
the  residence  of  said  owner,  and  said  company  lays  said  pipe  line, 
and  it  and  its  successors  in  title  maintain  the  same,  and  furnishes 
free  gas  in  said  residence  to  the  then  owner,  and  continues  to  fur- 
nish such  gas  for  a  number  of  years  to  his  first  and  second  suc- 
cessor in  title,  such  covenant  runs  with  the  land,  and  the  suc- 
cessor to  said  company  will  be  required  to  furnish  free  gas  to  the 
successor  or  successors  in  title  of  said  land  according  to  the  pro- 
visions of  such  contract,  so  long  as  the  successor  of  said  company 
continues  to  use  such  right-of-way  to  transport  gas. 

W.  B.  Stevens^  and  Rowland  &  Pettay,  for  plaintiff. 
W,  L.  Handley,  contra. 

Pollock,  J. 

In  November  of  1899,  John  McLandsborough  entered  into  a 
contract  in  writing  with  the  Scio  Qas  Company,  by  which  he 
granted  to  said  company  a  right-of-way  for  a  pipe  line  to  convey 
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gas  across  his  farm  in  North  township,  this  county.    Said  con- 
tract reads  as  follows : 

*' Bight-op- Way. 
''John  McLandsborough  to  the  Scio  Gas  Company. 

*  *  Agreement. 

**Know  all  men  that  I,  John  JMcLandsborough,  of  the  county 
of  Harrison  and  state  of  Ohio,  in  consideration  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  the  Scio  Gas  Company  of  Scio, 
Ohio,  do  hereby  grant  to  the  said  the  Scio  Gas  Company,  its 
successors  and  assigns,  the  right  to  lay  and  maintain  a  pipe  line 
for  transporting  gas  across  my  farm  in  North  township,  said 
county,  and  described  as  follows: 

**Said  line  to  be  laid  in  a  course  and  at  a  place  on  said  farm 
to  be  agreed  upon  by  the  parties  hereunto  before  the  same  is  laid. 
The  said  the  Scio  Gas  Company,  its  successors  and  assigns,  shall 
have  the  right  to  enter  the  premises  described  herein  at  all  times 
to  repair  and  maintain  said  gas  lines. 

' '  It  is  further  agreed  that  the  Scio  Gas  Co.  is  to  furnish  free 
gas  for  one  fire  in  the  residence  of  said  John  McLandsborough, 
said  John  McLandsborough  making  his  own  connections  with 
said  gas  line.  . 

''Also  all  damages  to  growing  crops  and  to  fence  caused  by 
laying  and  maintaining  said  gas  line  shall  be  paid  for  by  the 
Scio  Gas  Company. 

"It  is  further  agreed  that  when  the  Scio  Gas  Co.  shall  procure 
more  gas  that  they  will  furnish  free  gas  for  a  second  fire  under 
the  same  conditions  as  above. 

* '  Said  gas  line  shall  be  buried  if  so  required  by  John  McLands- 
borough or  assigns." 

This  contract  is  signed  by  the  parties,  witnessed  by  two  wit- 
nesses and  acknowledged  before  a  notary  public,  and  duly  re- 
corded as  before  stated. 

In  pursuance  of  the  foregoing,  said  company  soon  thereafter 
laid  its  line  for  a  considerable  distance  across  said  premises, 
and  from  which  line  the  said  John  McLandsborough  constructed 
a  domestic  line  to  his  residence  upon  safd  premises  and  gas  was 
furnished  as  in  said  contract  provided.  In  1904,  John  McLands- 
borough died  and  Seigel  McLandsborough,  a  son,  by  will  took 
title  to  said  real  estate,  and  said  company  continued  to  furnish 
gas  through  said  domestic  line  to  said  residence.     In   1911, 
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the  Scio  Gas  Company  sold  and  assigned  said  ** right-of-way'' 
to  the  American  Gas  Company,  which  continued  to  furnish  gas 
to  said  residence.  On  January  2,  1913,  Seigel  McLandsborough 
conveyed  said  premises  to  Ina  J.  McLandsborough,  now  Ina  J. 
Johnson,  the  plaintiff  herein,  and  said  American  Gas  Company 
continued  to  furnish  gas  to  said  residence  until  the  26th  day  of 
May,  1917,  when  said  company  disconnected  said  domestic  line 
and  refused  longer  to  furnish  gas  in  said  residence,  although 
it  and  its  predecessor  had  continuously  used  said  right-of-way 
since  the  date  of  said  grant  and  is  still  using  the  same.  Soon 
thereafter  a  petition  was  filed  in  the  court  of  common  pleas  of 
this  county,  asking  that  a  mandatory  injunction  issue  requiring 
said  company  to  again  connect  said  domestic  line  with  said 
main  line  and  to  furnish  gas  to  said  residence;  to  this  petition 
an  answer  was  filed  alleging  that  said  contract  or  ''right-of-way" 
was  merely  personal  in  character  between  the  original  parties, 
and  that  the  covenant  as  to  free  gas  did  not  run  with  the  land. 
To  the  answer  a  reply  was  filed  denying  the  averments  thereof, 
and  so  the  issue  was  made  up,  trial  had  and  a  decree  entered 
granting  said  mandatory  injunction,  from  which  an  appeal  was 
taken  to  this  court.  The  only  issue  to  be  determined  here  is 
whether  or  not  the  agreement  to  furnish  gas  in  said  residence 
was  a  covenant  running  with  the  land,  or  merely  personal,  in- 
uring to  the  benefit  of  John  McLandsborough  only.  The  sub- 
ject of  ''covenants  running  with  the  land"  has  elicited  a  wide 
range  of  discussion  in  this  and  many  other  jurisdictions,  and  in 
these  discussions  it  has  been  a  subject  of  much  concern  whether  a 
covenant  concerning  a  thing  not  in  esse  will  under  any  circum- 
stances inure  to  the  benefit  of  or  bind  the  assignee,  and,  also, 
whether  it  was  necessary  to  use  the  word  "assigns"  or  "heirs 
and  assigns"  to  make  a  covenant  concerning  a  thing  not  in  esse 
run  with  the  land.  One  of  the  earliest  discussions,  and  possibly 
the  most  notable,  is  found  in  Spencer's  Case,  5  Coke,  16,  and 
probably  no  other  has  attracted  more,  if  quite  so  much,  atten- 
tion. This  was  a  series  of  seven  resolutions  passed  by  the  judges 
concerning  covenants,  and  which  of  them  run  with  the  land,  and 
which  were  collateral,  and  where  the  assignee  should  be  bound 
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without  naming  him,  and  where  not,  and  where  he  should  not 
be  bound  though  named,  and  where  not.  The  first  and  second 
of  said  resolutions  are  of  interest  here.  The  first  reads  as  fol- 
lows: 

'*When  the  covenant  extends  to  a  thing  in  esse,  parcel  of  the 
demise,  the  thing  to  be  done  by  force  of  the  covenant  is  quod- 
damado  annexed  and  appurtenant  to  the  thing  demised,  and 
shall  go  with  the  land,  and  shall  bind  the  assignee,  although  he 
be  not  bound  by  express  words :  but  when  the  covenant  extends 
to  a  thing  which  is  not  in  being  at  the  time  of  the  demise  made, 
it  can  not  be  appurtenant  or  annexed  to  a  thing  which  hath  no 
being.  As  if  the  lessee  covenants  to  repair  the  houses  demised 
to  him  during  the  term,  that  is  parcel  of  the  contract,  and  ex- 
tends to  the  support  of  the  thing  demised,  and  is  therefore 
qtioddamado  annexed  and  appurtenant  to  houses,  and  shall  bind 
the  assignee,  although  he  be  not  bound  expressly  by  covenant." 

In  the  instant  case  the  covenant  concerns  a  thing  which  was 
not  in  esse  at  the  time  of  the  demise  made,  but  to  be  "newly 
built  after"  and  therefore  would  seemingly  bind  the  covenantor 
and  not  the  assignee,  for  **the  law  will  not  annex  the  covenant 
to  a  thing  which  hath  no  being ;  this,  however,  is  the  provision  of 
said  first  resolution  only.    The  second  resolution  reads  as  follows : 

'  *  It  was  resolved  in  this  case  that  if  the  lessee  had  covenanted 
for  him  and  his  assigns  that  they  would  make  a  new  wall  upon 
some  part  of  the  thing  demised,  that,  for  as  much  as  it  is  to  be 
done  upon  the  land  demised,  that  it  should  bind  the» assignee;  for 
although  the  covenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  upon  the  thing  demised,  and  the  assignee 
is  to  take  the  benefit  of  it,  and  therefore  shall  bind  the  assignee 
by  express  words." 

Recognizing  the  inconsistency  in  the  above  resolutions,  the 
courts  have  been  gradually  abandoning  the  position  that  it  was 
necessary  to  use  the  word  **  assigns"  to  make  a  covenant  con- 
cerning a  thing  not  in  esse  run  with  the  land,  and  have  been 
coming  to  regard  the  intention  of  the  parties,  as  gathered  from 
the  whole  instrument,  the  governing  principle,  and  not  the  use 
or  meaning  of  mere  technical  words.  Moreover,  it  is  exceed- 
ingly doubtful  whether  the  court  so  decided  in  Spencer's  case. 
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In  the  English  notes  to  said  case  in  15  English  Ruling  Cases, 
244,  it  is  observed  that  anonymous  case  in  P.  More,  159,  300, 
has  been  identified  and  approved  as  a  report  of  the  final  deter- 
mination of  Spencer's  case.  It  is  there  stated  that  the  court 
held  that: 

** Notwithstanding  that  the  covenant  lacks  words  (assigns), 
yet  each  by  the  acceptance  of  the  possession  has  made  himself 
subject  to  all  covenants  concerning  the  land,  but  not  to  collateral 
covenants,  and  covenants  of  reparation,  etc.,  •  •  •  are 
covenants  inherent  to  the  land  with  which  the  assignee,  without 
special  words,  shall  be  charged." 

The  foregoing  seems  all  the  more  likely  to  have  been  the 
court's  conclusion  in  view  of  the  observations  of  Chief  Baron 
Pollock,  speaking  for  the  Court  of  Exchequer  in  Minshall  v. 
Oakes,  2  Hurlst  &  N.,  793,  where  it  is  said : 

* '  The  explanation  may  be  that  Lord  Coke  is  reporting  a  vari- 
ety of  argunients  and  opinions  expressed,  while  More  gives  the 
ultimate  decision." 

Attention  is  also  directed  to  the  fact  that  the  resolutions  were 
never  acted  on,  and  that  according  to  Moore  the  decision  was  the 
other  way  in  Smith  v.  Arnold,  3  Salk.,  4. 

Therefore,  so  far  as  Spencer's  case  is  concerned,  and  it  is  the 
notable  one  in  all  early  jurisprudence,  it  seems  safe  to  say  that 
the  use  of  ''assigns"  as  a  technical  word  is  not  now  nor  never 
has  been  essential  to  the  running  of  a  covenant  with  the  land 
at  common  law. 

It  is  indeed  diflScult  to  reconcile  the  first  and  second  resolu- 
tions in  Spencer's  case,  and  the  conclusion  must  be  that  many  of 
the  courts  have  practically  repudiated  the  first  by  following  the 
second;  and  that  the  word  ''assigns"  is  not  necessary  to  make  a 
covenant  concerning  a  thing  not  in  esse  run  with  the  land,  and 
so  it  is  held  in  Sexaner  y.  Wilson,  113  N.  W.,  941,  the  first  para- 
graph of  the  syllabus  of  which  reads  as  follows: 

"The  use  of  'assigns'  as  a  technical  word  has  never  been  es- 
sential to  the  running  of  a  covenant  with  the  land  at  common 
law." 
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The  foregoing  is  in  point  with  the  instant  case  and  is  some- 
what similar  as  to  facts.  The  covenant  related  to  a  division  fence 
which  was  not  shown  by  the  testimony  to  be  in  existence  at  the 
time  of  the  execution  of  the  deed,  and  yet  it  was  held  that  the 
word  *' assigns"  was  not  necessary  to  create  a  covenant  running 
with  the  land. 

Again  in  the  case  Doty  v.  BaUway  Co.,  53  S.  W.,  944,  it  is 
held  that: 


**A  deed  conveying  a  right-of-way  for  a  railroad  in  consider- 
ation of  five  dollars  and  an  agreement  by  the  grantee  to  run 
daily  passenger  ti*ains  on  and  along  the  right-of-way,  with  provi- 
sion that,  if  it  is  abandoned  for  non-user  for  six  months,  title 
shall  revert  to  the  grantor,  contains  a  covenant  running  with 
the  land  as  to  the  running  of  trains,  though  the  road  was  not 
built  when  the  deed  was  made,  and  the  word  *  assignee'  is  not 
used;  so  that  a  purchaser  of  the  road  is  liable  thereon  for  a 
breach  subsequent  to  the  purchase,  though  there  had  been  breach 
of  the  covenant  before  the  transfer." 

1 
The  foregoing  is  similar  in  principle  with  the  case  at  bar  and 

somewhat  similar  as  to  facts.  And  holding  squarely  to  the  same 
effect  is  Denmcm  v.  Pri^ice  et  al,  40  Barbours,  213 ;  Tectchout  v. 
Capital  Lodge  I.  O.  0.  F.,  104  N.  W.,  440;  Norman  v.  WeUs,  17 
Wend.,  149,  150,  153;  Beddoe's  Ex'r  v.  Wadsworih,  21  Wend., 
120;  BaUy  v.  WeUs,  3  Wils.,  25;  and  in  Masury  v.  Sotiikworik 
et  al,  9  0.  S.,  341,  it  is  held  in  the  third  paragraph  of  the  sylla- 
bus as  follows: 

**3.  When  such  a  covenant  to  insure  has  for  its  object  a 
building  to  be  erected  after  the  date  of  the  lease,  but  which,  when 
erected,  is  to  be  used  by  the  lessee,  and  is  an  essential  ingredient 
in  the  agreement  of  the  parties  for  the  creation  of  the  estate, 
it  is  not  indispensable  to  make  such  a  covenant  run  with  the 
land  that  *  assignees'  should  be  expressly  named;  but  the  cove- 
nant being  one  which  may  be  annexed  to  the  estate,  and  run 
with  the  land,  equivalent  words,  or  a  clear  intent  shown  by  the 
whole  instrument,  may  suffice." 

The  foregoing  is  supported  by  the  later  case  of  Hv^ton  v. 
B.  B.  Co.,  21  0.  S.,  236.  This  was  an  action  to  appropriate  pri- 
vate property  for  railroad  purposes;  after  a  jury  had  been 


OmO  COURTS  OF  APPEALS.  619 


1918.]  Harrison  County. 


impaneled  all  claim  for  damages  for  fencing  was  withdrawn 
from  the  consideration  of  the  jury,  upon  the  agreement  of  the 
company  to  make  convenient  crossings  and  forever  maintain 
fences  along  said  right-of-way  across  said  premises.  The  land 
owner  conveyed  said  property  to  another  who,  in  turn,  conveyed 
to  still  another,  and  said  railroad  was  sold  to  another  company, 
which  refused  to  maintain  said  fences.  The  court  held  in  the 
second  paragraph  of  the  syllabus : 

*'2.  It  is  an  agreement  which  runs  with  the  land,  so  as  to 
be  binding  between  the  assignees  or  grantees  of  both  the  parties 
thereto,"  and  yet  the  word  ** assigns''  or  ** heirs  and  assigns" 
was  not  used. 

Numerous  other  cases  might  be  cited  in  support  of  the  general 
proposition,  and  while  it  is  true  that  some  courts  have  elected 
to  follow  the  first  resolution  in  Spencer's  case,  yet  a  greater 
number  by  far  have  elected  to  follow  the  second. 

In  determining  whether  a  covenant  runs  with  the  land  the 
material  inquiries  are : 

1.  Whether  the  parties  meant  to  charge  the  land,  and 

2.  Whether  the  burden  is  one  that  can  be  imposed  consist- 
ently with  policy  and  principle. 

And  it  is  so  held  in  the  above  case  of  Sexauer  v.  Wilson  et  at, 
113  N.  W.,  941,  second  paragraph  of  the  syllabus. 

In  the  instant  case  John  McLandsborough  received  but  one 
dollar  consideration  for  said  right-of-way;  beyond  question  the 
real  consideration  was  the  gas  to  be  furnished  for  one  fire  and 
two  if  more  gas  was  procured,  and  this  **in  the  residence  of 
John  McLandsborough."  Not  to  or  for  John  McLandshoro'iigh, 
but  in  the  residence;  therefore,  the  name  "John  McLandsbor- 
ough" is  descriptive  of  the  residence  in  which  the  gas  was  to 
be  furnished.  Wherefore,  the  contention  that  John  McLands- 
borough being  dead,  the  obligation  was  discharged,  is  not  justi- 
fied. 

The  intention  of  the  parties  in  the  instant  case  as  disclosed  by 
their  conduct  is  of  some  value  here  in  construing  their  contract ; 
the  gas  was  furnished  by  the  Ohio  Qas  Company  in  said  resi- 
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dence  until  the  death  of  John  McLandsborough ;  after  his  de- 
cease to  his  son  Seigel;  then  by  the  American  Gas  Company, 
the  successor  of  the  Ohio  Oas  Company,  to  Seigel,  and  later  to 
Ina  J.  McLandsborough  Johnson,  and  until  last  May  without 
a  question;  the  parties  so  construed  this  contract  themselves 
and  the  case  of  Hosier  et  al  v.  Parry,  60  0.  S.,  388,  is  applicable. 
The  first  paragraph  of  the  syllabus  reads  as  follows: 

*'l.  Where  the  language  of  a  contract  is  of  doubtful  import, 
it  is  proper  to  ascertain  the  circumstances  which  surrounded 
the  parties  at  the  time  it  was  made,  the  object  intended  to  be  ac- 
complished, and  the  construction  which  the  acts  of  the  parties 
show  they  gave  to  their  agreement,  in  order  to  give  proper  con- 
struction to  the  words  they  have  used  in  the  instrument,  and  to 
determine  its  legal  eflEect." 

Likewise  the  case  of  Kling,  Admr,,  v.  Bordner,  65  0.  S.,  86,  is 
well  in  point.  Also  New  Pittsburg  Coal  Co.  v.  N.  Y.  Coal  Co,, 
31  C.  D.,  458,  the  second  paragraph  of  the  syllabus  of  which 
reads  as  follows: 

**  Evidence  showing  the  practical  construction  which  either 
party  has  placed  upon  a  coal  mining  contract  and  the  acquiescence 
therein  by  the  other  party,  may  be  considered  for  the  purpose 
of  aiding  in  its  proper  construction." 

In  harmony  with  the  foregoing  is  M.  E.  Church  Society  v. 
Ashtabula  Water  Co.,  10  C.  D.,  648,  and  another  ease  worthy  of 
notice  in  this  connection  is  Railway  Co.  v.  Porter,  12  N.P.(N.S.), 
353.  Resting  the  interpretation  of  the  contract  upon  the  con- 
duct of  the  parties,  it  is  conclusively  shown  that  they  under- 
stood the  covenant  as  to  free  gas  to  be  one  running  with  the  land. 

Second.  Is  the  burden  one  that  can  be  imposed  consistently 
with  policy  and  principle?  As  above  observed  the  pecuniary 
consideration  for  said  ''right-of-way"  was  one  dollar.  It  could 
not  be  successfully  maintained  for  a  moment  that  this,  within 
itself,  was  a  full  and  fair  consideration  for  the  enjoyment  of 
said  right  by  said  company  or  its  successors  and  assigns  so  long 
as  they  might  care  to  use  it.  In  fact,  the  intention  as  gathered 
from  said  contract  is  exactly  to  the  contrary,  because  the  cove- 
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nant  as  to  free  gas  is  inserted,  which  no  doubt  was  then  recog- 
nized by  all  parties  as  the  real  consideration.  The  one  dollar, 
being  merely  nominal,  negatives  the  theory  that  it  was  the  prin- 
cipal consideration  or  that  it  was  so  considered  by  the  parties, 
whose  conduct  clearly  indicates  that  they  understood  it  to  be  a 
covenant  running  with  the  land.  And  so  it  is  observed  by  Welch, 
C.  J.,  speaking  for  the  court  in  the  above  esse  of  Husion  v.  Rail- 
way Co.,  beginning  at  page  246,  as  follows: 

*'Does  the  contract  run  with  the  land?  Undoubtedly  it  does. 
It  was  an  agreement  to  erect  structures  upon  the  land  appropri- 
ated, and  to  keep  them  up  so  long  as  that  was  enjoyed." 

That  is  to  say,  that  so. long  as  the  right-of-way  was  used  or 
enjoyed  the  fences  were  to  be  maintained.  It  is  also  provided 
in  said  agreement  that  the  Scio  Qas  Company,  its  successors  and 
assigns,  shall  have  the  right  to  enter  said  premises  at  all  times 
to  repair  and  maintain  said  gas  lines;  thereby  all  the  rights 
granted  originally  to  the  Ohio  Gas  Company  were  saved  to  its 
successors  and  assigns ;  why  not  likewise  to  the  owner  of  the  free- 
hold, which  carries  the  burden  of  the  easement  and  which  the 
gas  company  is  insisting  it  shall  continue  to  carry?  It  is  only 
fair  and  reasonable  that  free  gas  be  furnished  in  said  residence 
so  long  as  said  right-of-way  is  enjoyed.  And  such  obligation 
may  be  consistently  imposed  upon  the  defendant  company  or 
its  assigns  while  it  continues  to  exercise  such  right.  When  the 
defendant  company  purchased  said  ''right-of-way"  it  necessarily 
acquired  it  subject  to  all  the  conditions  imposed  and  by  its  ac- 
ceptance of  the  contract  was  bound  by  the  conditions  thereof; 
and  so  it  is  held  in  Eickey  v.  RaUiuay  Co,,  51  0.  S.,  40,  the  first 
paragraph  of  the  syllabus  reading  as  follows : 

"1.  That  the  grantee,  by  accepting  the  deed,  will  be  deemed 
to  have  entered  into  an  express  undertaking  to  perform  the 
condition  contained  in  the  deed,  and  such  undertaking  will  run 
with  the  land,  and  become  obligatory  upon  a  subsequent  owner 
by  purchase  from  the  grantee  of  the  company." 

Likewise  it  is  held  in  Railroad  Co.  v.  Priest  et  ux,  31  N.  E.,  77, 
and  so  it  is  held  in  the  anonymous  case,  P.  Moore,  159,  300,  as 
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above  quoted,  and  where  it  is  said  that  acceptance  of  possession 
makes  one  liable  for  all  covenants  except  collateral. 

The  defendant  company  knew  or  is  charged  with  knowledge  of 
this  covenant  relating  to  free  gas,  because  said  contract  is  a 
matter  of  record  in  this  county  (Lease  Record  11,  pp.  113,  114), 
and  it  was  the  purchaser  of  said  right-of-way  from  the  Ohio 
Gas  Company. 

In  11  Cyc,  1080,  there  is  a  helpful  discussion  of  ''covenants 
running  with  the  land"  in  which  it  is  observed: 

*  *  In  order  that  a  covenant  may  run  with  the  land,  that  is,  that 
its  benefit  or  obligation  may  pass  with  the  ownership,  it  must 
respect  the  thing  granted  or  demised,  and  the  act  covenanted 
to  be  done  or  omitted  must  concern  the  land  or  estate  conveyed." 


Further  discussion  will  be  found  at  pages  1051  and  1081.  The 
instant  case  comes  well  within  the  above  definition. 

Further  discussion  is  superfluous  here,  in  view  of  the  fact  that 
for  eighteen  years  free  gas  was  furnished  in  the  said  John  Mc- 
Landsborough  residence  by  the  Scio  Gas  Company  and  its  suc- 
cessor, the  defendant  here,  during  the  occupancy  of  John  Mc- 
Landsborough  and  that  of  his  son,  and  until  recently  that  of  his 
daughter ;  the  defendant  company  took  said  right-of-way  with  a 
full  knowledge  of  the  conditions;  it  is  still  using  it  and  must 
be  bound  thereby.  The  word  "assigns"  is  not  necessary  or  es- 
sential  in  order  to  make  a  covenant  run  with  the  land,  and  judg- 
ment must  therefore  be  entered  for  plaintiff. 

Farr,  J.,  concurs. 
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"  FURNISHING  **  INTOXICATING  LIQUOR  IN  DRY  TERRITORY. 

Court  of  Appeals  for  Wayne  County. 

Lazarus  Baysinger  v.  State  op  Ohio. 

Decided,  May,  1918. 

Prosecution  for  Providing  Beer  for  Privileged  Persons — In  Territory 
Made  "Dry**  Under  the  Beal  Law — Provision  for  Such  a  Supply  is 
in  Violation  of  the  Statute, 

The  keeping  in  the  basement  of  a  private  house  in  dry  territory  of 
kegs  of  beer,  with  permission  to  certain  persons  to  visit  said  base- 
ment and  draw  and  consume  the  beer  so  provided,  constitutes  a 
furnishing  of  intoxicating  liquor  within  the  prohibition  of  the  stat- 
ute, and  a  conviction  of  the  occupant  of  the  house,  who  ordered  the 
beer  and  collected  the  money  for  its  payment  from  those  who 
visited  the  place,  will  not  be  disturbed  by  a  reviewing  court 

A.  D.  Metz,  for  plaintiff  in  error. 

Benton  G.  Hay,  Prosecuting  Attorney,  and  T.  W.  Orr,  contra. 

HoucK,  J. 

Error  to  the  Common  Pleas  Court  of  Wayne  County. 

The  plaintiff  in  error  was  tried  and  convicted  of  keeping  a 
place  for  the  unlawful  furnishing  of  intoxicating  liquors  as  a 
beverage.  The  same  is  alleged  to  have  been  done  in  the  village 
of  Rittman,  Wiayne  county,  Ohio,  and  which  village  at  the  time 
was  "dry  territory,"  having  been  made  so  by  a  local  option 
election. 

To  the  judgment  of  conviction,  by  the  mayor  of  said  village  of 
Bittman,  the  accused  prosecuted  error  to  the  conimon  pleas  court, 
and  the  same  being  affirmed,  error  is  here  prosecuted  seeking 
a  reversal  of  the  judgment  of  said  courts. 

The  record  discloses  the  following  undisputed  facts: 

The  village  of  Rittman  is  dry  territory,  by  reason  of  a  local 
option  election.  On  Saturday  evening,  August  18th,  ^917,  the 
sheriff  of  Wayne  county,  with  a  search  and  seizure  warrant,  vis- 
ited the  home  of  Baysinger,  and  in  the  basement  of  the  home 
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seized  four  eight-gallon  kegs  of  beer,  a  beer  pump  and  some  beer 
glasses  and  buckets.  At  said  time  and  place  there  were  eight 
persons  (including  the  accused)  present,  either  in  the  room  or 
just  on  the  outside,  and  some  were  drinking  beer. 

In. the  basement  where  the  beer  was  found  there  was  nothing 
else  stored  except  the  four  kegs  of  beer,  with  ice  on  them,  and 
a  long  bench  with  beer  glasses  on  it.  One  of  the  kegs  had  a  beer 
pump  in  it.  That  several  times  a  week  during  the  summer  of 
1917,  and  prior  to  August  18,  people  would  go  to  said  basement, 
singly,  and  sometimes  four  or  five  at  a  time,  and  during  this 
time  a  drayman  was  seen,  on  several  occasions,  unloading  beer 
there,  the  number  of  kegs  delivered  being  from  one  to  five  at  a 
time,  and  this  was  as  often  as  three  times  a  week  during  the 
aforesaid  period. 

The  beer,  on  all  these  occasions,  was  purchased  by  those  who 
visited  the  basement,  each  paying  his  proportionate  share  of  the 
cost.  Baysinger  usually  collected  the  money  and  ordered  the 
beer,  and  all  deliveries  were  made  to  him,  and  drunk  by  the  con- 
tributors in  the  basement  of  the  Baysinger  home.  The  basement 
door  was  left  open  when  beer  was  there,  and  the  contributors  were 
privileged  to,  and  some  of  them  did,  visit  the  place  and  drink  beer 
on  their  way  home  from  woA,  and  at  other  times,  when  Bay- 
singer was  not  present. 

The  question  presented  to  the  court  is :  Under  these  facts  and 
the  law,  was  the  accused  properly  convicted? 

The  conviction  was  had  under  favor  of  Section  13232,  Oeneral 
Code,  which  reads: 

''Whoever,  after  thirty  days  from  the  date  of  an  election  held 
within  a  municipal  corporation  to  determine  by  ballot  whether 
the  sale  of  intoxicating  liquors  as  a  beverage  should  be  pro- 
hibited therein,  a  majority  of  votes  at  such  election  having  been 
cast  in  favor  of  prohibiting  such  sale  within  such  municipality, 
in  any  manner  directly  or  indirectly,  sells,  furnishes,  gives  away, 
or  otherwise  deals  in  intoxicating  liquors  as  a  beverage  or  keeps 
or  uses  a  place,  structure  or  vehicle,  either  permanent  or  tran- 
sient, foi^such  selling,  furnishing  or  giving  away  or  in  which  or 
from  which  intoxicating  liquors  are  so  sold,  given  away,  fur- 
nished or  otherwise  dealt  in,  shall  be  fined  not  less  than  fifty 
dollars  nor  more  than  two  hundred  dollars,  and  for  a  second  of- 
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fense  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  and  for  each  subsequent  offense  shall 
be  fined  not  less  than  two  hundred  dollars  and  imprisoned  not 
less  than  ten  days  nor  more  than  sixty  days." 

Counsel,  for  plaintiff  in  error  maintains  that  the  conviction 
was  wrongful,  and  not  warranted  under  the  facts  and  law,  be- 
cause the  accused  had  a  legal  right  to  associate  himself  with  others 
in  the  ordering  of  beer,  and  the  mere  fact  that  they  drank  the 
same  on  the  premises  of  the  accused  two  or  three  times  a  week, 
during  the  summer  of  1917,  and  the  further  fact  that  it  was  in  his 
home  or  private  residence,  would  not  constitute,  in  law,  a  keep- 
ing of  a  place  for  the  furnishing  of  intoxicating  liquors  unlaw- 
fully. 

This  claim  might  have  some  force  if  our  Legislature  had  not 
spoken,  and  clearly  and  fully  disposed  of  same  by  statutory  pro- 
vision. 

Section  6099  reads: 

*  *  In  clubs,  societies  or  other  combinations  of  individuals  where 
intoxicating  liquor  is  kept  for  use  of  as  a  beverage  by  individual 
members  thereof  in  territory  where  the  sale,  furnishing  or  giving 
away  of  intoxicating  liquor  as  a  beverage  is  prohibited,  the  keep- 
ing of  such  place  shall  be  held  to  be  the  keeping  of  a  place  where 
intoxicating  liquors  are  furnished  or  given  away  in  violation  of 
the  local  option  laws." 

Section  6102  reads : 

**In  a  territory' in  which  the  sale,  furnishing  or  giving  away  of 
intoxicating  liquor  as  a  beverage  is  prohibited,  the  keeping  of 
intoxioating  liquor  in  a  room,  building  or  other  place,  except  in 
a  regular  drug  store  or  in  a  bona  fide  private  residence,  shall  be 
prima  fade  evidence  that  such  liquor  is  kept  for  unlawful  sale, 
furnishing  or  giving  away." 

So  far  as  this  case  is  concerned,  the  Legislature  of  our  state, 
by  the  above  enactments,  has  sayed  the  courts  much  work  and 
labor  by  clearly  defining  the  elements  necessary  to  constitute 
the  offense  of  keeping  a  place  for  the  unlawful  furnishing  of  in- 
toxicating liquors.  The  language  used  is  not  ambiguous,  and 
needs  no  interpretation,  but  is  plain  and  explicit. 
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The  accused  might  not  have  known  of  these  provisions  of  onr 
law,  or  he  might  have  failed  to  properly  interpret  same,  but  it 
matters  not,  as  a  failure  to  know  the  law  excuseth  no  one  for  its 
violation. 

It  seems  to  us  that  the  crux  of  this  case  centers  in  the  proper 
definition  of  the  word  furnishing,  as  found  in  the  statutes  herein- 
before referred  to,  and  as  thus  interpreted,  when  measured  by 
the  conceded  facts  in  this  case,  how  stands  the  issue  as  between 
the  State  of  Ohio  and  Lazarus  Baysinger  9 

The  Supreme  Court  of  this  stat^  has  said  that  the  supplying 
of  intoxicating  liquors  to  a  minor,  to  be  drunk  by  him,  is  a  fur- 
nishing of  the  liquor  to  such  minor,  although  it  was  purchased 
by  another,  and  supplied  by  the  seller  to  the  minor  in  pursu- 
ance of  such  purchase. 

The  facts  in  this  case  abundantly  show  that  while  no  liquors 
were  sold,  and  while  the  proof  does  not  in  so  many  words  indicate 
that  any  was  given  away  to  other  than  the  persons  who  assembled 
there  from  time  to  time,  yet  it  is  clearly  proven  that  Baysinger 
furnished  the  place,  secured  the  beer,  and  made  it  possible  for 
the  men  to  congregate  quite  frequertly  in  the  basement  of  his 
home,  and  there  they  drank  beer  on  numerous  occasions. 

By  reason  of  this,  his  home — ^in  law — had  been  transformed  into 
a  public  resort,  where  persons  were  permitted  to  congregate 
'*in  dry  territory,"  and  by  so  doing  attempted  to  set  aside  the 
wishes  of  the  residents  of  the  village  of  Rittman,  who  had  here- 
tofore by  a  majority  vote  at  a  local  option  election  said,  as  pro- 
vided in  Section  13232,  General  Code,  that,  **  whoever,  within 
such  municipality,  in  any  manner  directly  or  indirectly,  sells, 
furnishes,  gives  away,  or  otherwise  deals  in  intoxicating  liquors 
as  a  beverage,  or  keeps  or  uses  a  place,  structure  or  vehicle,  either 
permanent  or  transient,  for  such  selling,  furnishing  or  giving 
away,  or  in  which  or  from  which  intoxicating  liquors  are  sold, 
given  away,  or  furnished  or  otherwise  dealt  in,  shall  be  fined," 
etc.    •     •     • 

If  we  are  to  be  guided  by  the  language  thus  used  in  the  above 
legislative  enactment,  and  in  doing  so  give  to  the  word  * 'furnish- 
ing" its  commonly  accepted  meaning,  we  are  unable  to  find  other 
than  the  courts  below  in  this  oase. 
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The  word  ''furnishing"  is  broad  and  comprehensive  in  its 
scope  and  meaning,  and  in  so  holding  we  are  only  carrying  out 
the  legislative  intent  of  the  law  makers  who  enacted  the  statute 
in  which  it  is  used. 

The  statutes  relating  to  the  violation  of  local  option  laws,  like 
all  criminal  statutes,  were  passed  to  be  enforced,  and  the  will  of 
the  people  in  voting  ** territory  dry''  must  be  held  sacred,  and 
violators  thereof  must  atone  to  the  offended  law,  if  under  the 
facts  and  a  proper  application  of  the  law  to  same,  they  are 
found  to  be  such  violators. 

In  our  examination  of  the  testimony  and  evidence,  as  con- 
tained in  the  bill  of  exceptions,  and  a  review  of  the  entire  record 
before  us,  we  find  no  errors  of  a  prejudicial  character  that  would 
justify  a  reversal  of  the  judgment  of  conviction  entered  in  this 
case.  I 

Judgment  affirmed,  and  case  remanded  for  execution. 

Powell,  J.,  and  Shields,  J.,  concur. 


COMPENSATION  FOR.  PROSECUTOR  IN  MUNICIPAL  COURT. 

Court  of  Appeals  for  Butler  Ck)unty. 

State,  ex  rel  Primmer,  City  Solicitor,  v.  Board  of 
Commissioners  of  Butler  County  et  al.* 

Decided,  November  27,  1914. 

Prosecution  of  Criminal  Cases  in  the  Municipal  Court  of  Hamilton — 
Compensation  Therefor. 

1.  It  is  the  duty  of  the  city  solicitor  of  Hamdlton  to  act  as  the  prosecu- 

ting attorney  of  the  municipal  court  of  that  city. 

2.  It  is  the  duty  of  the  county  commissioners  to  make  a  proper  allow- 

ance to  the  city  solicitor  for  his  services  in  state  cases  before  the 
Municipal  Court  of  Hamilton. 

•Aflarmed,  County  Commissioners  v.  StatCy  ex  rel  Primmer^  93  Ohio 
State,  42. 
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B.  F,  Primmer,  City  Solicitor,  for  plaintiff  in  error. 
Benj,  A,  Bickley,  Prosecuting  Attorney,  contra. 

Jones  (Oliver  B.),  J. 

This  is  an  action  to  compel  the  board  of  county  commissioners 
to  make  an  allowance  of  compensation  to  the  city  solicitor  for 
his  services  as  prosecuting  attorney  of  the  Municipal  Court  of 
Hamilton. 

There  is  no  question  that  the  municipal  court  has  the  juris- 
diction of  a  police  or  mayor's  court,  and  in  our  opinion  Sec- 
tion 4306,  General  Code,  and  Section  1579-122,  General  Code 
(103  O.  L.,  353),  make  it  the  duty  of  the  city  solicitor  of  Ham- 
ilton to  act  as  the  prosecuting  attorney  of  such  court,  and 
under  the  terms  of  Section  4307,  General  Code,  he  **  shall  re- 
ceive for  this  service  such  compensation  as  council  may  pre- 
scribe, and  such  additional  compensation  as  the  county  com- 
missioners shall  allow.'' 

In  our  opinion  it  is  the  duty  of  the  county  commissioners  by 
virtue  of  this  section  to  make  a  proper  allowance  to  the  city  so- 
licitor for  his  services  as  prosecuting  attorney  in  state  cases  bo- 
fore  the  Municipal  Court  of  Hamilton.  In  making  this  allow- 
ance they  can  take  into  consideration  the  amount  of  compensation 
he  receives  for  city  cases,  and  the  extent  of  the  services  ren- 
dered in  both  city  and  state  cases. 

The  court  below  was,  therefore,  in  error  in  sustaining  the  de- 
murrer of  defendants  below  to  the,  petition  for  mandamus,  and 
the  judgment  will  be  reversed  and  the  case  remanded  for  fur- 
ther proceedings. 

Swing,  J.,  and  Jones  (E.  H.),  J.,  concur. 
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LIABILITY  TO  ADJOINING  PROPERTY  OWNER.  WHERE  AN 

EXCAVATION  IS  CARRIED  MORE  THAN  NINE 

FEET  BELOW  THE  CURB. 

Court  of  Appeals  for  Hamilton  County. 

Sophia  Ulland  v.  Tpie  Foss-Schneider  Brewing  Company.* 

Decided,  July  15,  1916. 

Excavation — Liability  Arises  Without  Regard  to  Care  and  Skill  in 
Making — Where  'the  Excavation  is  Carried  More  than  Nine  Feet 
Below  the  Curb  and  Adjoining  Property  is  Injured  Thereby — Con- 
tinuing Nature  of  the  Liability — Owner  of  Lands  Within  a  Flooded 
District  Subject  to  the  Same  Rule — Questions  of  Fact  to  be  Sub- 
mitted to  the  Jury, 

1.  Where  the  owner  of  a  lot  in  a  municipality  excavates  and  constructs 

a  cellar  to  a  greater  depth  than  nine  feet  below  the  curb  grade  of 
the  street  on  which  such  let  abuts  and  such  excavation  causes  any 
damage  to  any  wall,  house  or  other  building  upon  the  lots  adjoin- 
ing thereto,  such  owner  is  liable  in  a  civil  action  to  the  property  in- 
jured to  the  full  amount  of  such  damage  without  regard-  to  the 
care  or  ukill  with  which  said  cellar  may  have  been  constructed  or 
maintained   (G.  C.  3782). 

2.  The  duty  of  one  who  digs  such  cellar  beyond  the  statutory  depth 

is  not  only  to  protect  the  adjoining  property  while  the  work  is  In 
progress  but  during  the  entire  time  he  continues  to  maintain  such 
excavation. 

3.  This  rule  applies  equally  to  lands  within  what  is  known  as  a  flooded 

district  subject  to  customary  periodical  overflow  from  back  water 
from  a  river  at  flooded  seasons  and  such  conditions  mUst  be  con- 
sidered Lid  provided  for  in  the  construction  and  maintenance  of 
the  walls  and  concrete  floors  of  such  cellar  so  as  to  pevent  the 
passage  into  it  of  the  soil  from  under  the  foundation  walls  of 
adjoining  structures  and  their  consequent  undermining. 

4.  The  question  whether  the  proximate  cause  of  the  damages  arising 

from  the  undermining  and  collapse  of  a  house  was  the  withdrawal 
of  proper  lateral  support  by  reason  of  the  maintenance  of  an 


♦For  opinion  below  see,  Ulland  v.  Foss-Schneider  Bretoing  Co.,  20  N.P. 
(N.S.),  375,  and  for  opinion  of  the  Supreme  Court  see,  Foss- 
Schneid&r  Brewing  Co,  v.  Ulland,  97  Ohio  State. 
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adjoining  excavation  more  ihan  nine  feet  below  curb  grade  or  was 
the  result  of  an  extraordinary  and  unprecedented  flood  regardless  of 
such  excavation,  is  a  question  of  fact  to  be  determined  upon  evi- 
dence by  the  jury  and  is  not  a  question  of  law  to  be  decided  at 
first  instance  by  the  court. 

Powell  &  Smiley y  for  plaintiff  in  error. 

Bettinger,  Schntitt  &  Kreis,  for  defendant  in  error. 

Jones  (Oliver  B.),  J. 

Plaintiff  and  defendant  were  the  owners  respectively  of  ad- 
joining parcels  of  real  estate  fronting  upon  the  west  side  of 
Freeman  avenue  south  of  Qest  street  in  the -city  of  Cincinnati. 
Plaintiff's  property  consisted  of  a  two  and  a  half  story  brick 
building  upon  a  lot  20  feet  front  lying  immediately  north  of 
the  premises  of  defendant  which  fronted  in  all  192  feet  upon 
Freeman  avenue  and  contained  buildings  and  appurtenances 
thereto  used  by  the  defendant  as  a  brewery. 

The  cellar  of  plaintiff's  house  was  a  little  more  than  nine  feet 
in  depth,  and  the  foundation  walls  were  1^  feet  thick.  The  cel- 
lars of  the  brewery,  extending  from  Freeman  avenue  westwardly 
102  feet,  were  of  different  depths;  the  one  immediately  adjoin- 
ing plaintiff's  property  was  more  than  16  feet  in  depth  and, 
being  under  what  was  used  as  a  driveway,  was  called  "the  drive- 
way cellar."  Immediately  adjoining  the  driveway  cellar  on 
the  south  was  a  cellar  30  feet  in  depth,  which  was  divided  into  a 
cellar  and  a  sub-cellar,  the  level  of  the  first  cellar  being  about 
14  feet  below  the  sidewalk  and  about  21^  feet  above  the  level 
of  the  driveway  cellar.  The  walls  dividing  and  supporting  these 
cellars  were  of  good  masonry^  that  between  the  plaintiff's  prop- 
erty and  the  driveway  cellar  being  a  3  foot  wall,  and  that  be- 
tween the  driveway  cellar  and  the  adjoining  thirty  foot  cellar 
a  31/2  foot  wall. 

These  brewery  cellars  were  used  for  the  purpose  of  storing 
beer  in  large  casks.  A  smjall  gutter  ran  in  the  cement  floor  along 
the  south  wall  of  the  driveway  cellar  towards  the  southwest  cor- 
ner where  it  connected  with  an  iron  pipe  six  inches  in  diameter 
which  ran  through  the  dividing  wall  and  into  the  sub-cellar 
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on  the  south,  emptying  into  an  iron  tank  which  was  a  large 
receptacle  snnk  in  the  comer  of  the  sub-cellar,  being  about  six 
feet  in  depth  and  twenty  feet  in  circumference,  into  which  all 
of  the  brewery  cellars  above  mentioned  drained.  From  this 
tank,  by  means  of  a  siphon  pump,  the  water  was  pumped  into 
the  city  sewer.  Large  quantities  of  water  were  used  in  these 
brewery  cellars  for  cleaning  casks  and  scrubbing  floors. 

The  floors  of  the  brewery  cellars  were  cemented  with  a  layer 
of  cinders  and  a  layer  of  concrete  and  then  a  finished  surface 
of  cement,  the  layer  of  concrete  being  thin,  as  no  frost  reached 
the  cellars. 

The  soil  underlying  plaintiff's  property  and  in  the  surrounding 
neighborhood  consisted  of  a  sandy  loam  which  extended  to  a 
depth  of  about  thirty  feet  below  the  surface  or  curb  line  of 
Freeman  avenue. 

These  premises  are  located  in  what  is  known  in  Cincinnati  as 
part  of  the  ** flooded  district,'*  being  visited  from  time  to  time 
by  the  flood  water  from  the  Ohio  river. 

In  March,  1913,  one  of  these  great  floods  occurred,  and  on 
March  30  the  waters  of  the  flood  rose  almost  to  the  curb  line  of 
Freeman  avenue.  Defendant  to  save  its  cellars  from  inundation 
by  water  backing  up  from  the  sewers  closed  up  the  sewer  con- 
nections in  the  higher  cellar  thus  keeping  the  flood  waters  out  of 
its  cellars  until  the  29th  or  SQth  of  March,  when  it  discovered 
that  water  and  sand  was  coming  through  the  north  wall  of  the 
driveway  cellar,  being  the  wall  adjoining  plaintiff's  premises, 
and  that  there  were  cracks  in  said  wall  from  one  to  four  feet 
above  the  floor  of  said  cellar,  permitting  the  water  and  sand, 
to  wash  into  said  driveway  cellar.  On  Sunday  defendant  en- 
deavored to  plug  up  these  cracks  and  holes  through  which  the 
water  and  sand  were  flowing  with  planks  and  oakum,  but  its 
efforts  proved  unsuccessful,  and  the  flow  of  water  and  sand 
became  so  great  in  volume  that  the  one  pump  which  was  ordi- 
narily used  for  the  purpose  of  pumping  water  from  the  tank  in 
said  cellar  was  insufficient,  and  plaintiff  placed  other  pumps 
therein  and  operated  the  same,  for  the  purpose  of  preventing 
the  water  from  flooding  its  cellars  and  destroying  its  beer. 
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The  flow  of  sand  into  said  cellar  became  so  great  as  to  cause 
the  iron  pipe  leading  from  the  driveway  cellar  into  the  lower 
cellar  to  become  choked  up  to  such  an  extent  that  it  was  broken 
off  by  defendant  to  permit  the  water  and  sand  to  flow  through 
said  drain. 

Defendant  company  continued  to  operate  its  pumps  on  Sun- 
day and  Sunday  night,  and  about  two  o'clock  on  Monday 
morning,  March  31,  1913,  the  tenants  and  occupants  of  plaint- 
iff's house  were  awakened  by  the  noise  caused  by  the  breaking 
of  the  wall  of  plaintiff's  building,  and  by  the  suction 
and  falling  of  bricks  and  other  material  into  the  excavation  un- 
derneath plaintiff's  premises,  and  they  discovered  that  the  yard 
or  passageway  of  plaintiff's  premises  lying  next  north  of  de- 
fendant's property  had  been  undermined  and  that  the  cellar 
walls  and  the  wall  of  said  building  had  fallen  into  the  excava- 
tion. Thereupon  defendant  was  notified  through  its  engineer, 
who  had  charge  of  defendant's  property  at  that  time,  that  the 
pumping  of  the  water  by  defendant  was  undermining  plaintiff's 
property.  Defendant's  engineer  then  went  to  plaintiff's  prop- 
erty and  inspected  it,  but  refused  to  stop  pumping,  as  he  had 
orders  to  prevent  the  water  coming  into  defendant's  cellar.  And 
defendant  continued  to  pump  the  water  and  sand  out  of  its 
cellar  until  about  nine  o'clock  on  Monday  morning,  March  31, 
1913,  at  which  time  the  building  inspector  of  the  city  of  Cincin- 
nati ordered  said  pumping  stopped.  Previous  to  the  stopping  of 
the  pumping  the  floor  of  the  driveway  cellar  bulged  upward 
and  cracks  four  or  five  inches  wide  appeared  the  entire  width  ot 
said  cellar,  and  large  quantities  of  sand,  loam  and  debris  was 
forced  into  said  cellar.  It  was  shown  that  the  south  wall  of 
plaintiff's  house  was  destroyed  and  the  building  damaged  and 
rendered  untenantable,  requiring  time  and  expense  to  make  nec- 
essary repairs. 

Immediately  after  the  receding  of  the  water  defendant  made 
repairs  to  its  north  wall  of  the  driveway  cellar,  adjoining  plaint- 
iff's property. 

At  the  close  of  plaintiff's  evidence  defendant  filed  a  motion 
for  an  instructed  verdict  in  its  favor,  which  was  granted  and 
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such  verdict  returned.  A  motion  for  new  trial  filed  by  the  plaint- 
iflf  was  overruled,  and  judgment  was  entered  upon  said  verdict. 

Plaintiff  seeks  here  to  secure  a  reversal  of  the  judgment  ren- 
dered in  the  court  below,  urging  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  and  in  sustaining  the  motion 
for  an  instructed  verdict  in  favor  of  the  defendant. 

The  theory  of  defendant,  which  was  adopted  by  the  trial 
court  and  upon  which  a  verdict  was  directed,  was  that  the  dam- 
ages to  the  defendant  were  caused  by  the  flood;  that  the  un- 
usual flood  should  be  deemed  **an  act  of  God"  for  which  no  one 
would  be  liable;  and  that  this  flood  might  be  regarded  as  a 
common  enemy  of  all  persons  who  were  or  might  become  sub- 
ject to  the  invasion  of  its  waters,  and  that  each  owner  had  the 
right  to  make  such  efforts  to  prevent  damage  by  the  flood  as 
the  necessity  of  the  occasion  required,  stTbject,  however,  to  the 
principle  that  he  must  regard  the  rights  of  his  neighbors  and 
not  by  any  negligence  of  his  in  protecting  himself  cause  damage 
to  them.  The  decision  is  based  upon  the  principle  laid  down  in 
Rex  V.  Commissioners,  8  Barn.  &  Cress.,  355.  In  that  case  the 
commissioners  of  sewers  for  the  levels  of  Pagham  had  taken 
down  and  removed  certain  groynes  and  other  works  which  had 
been  theretofore  erected  for  protection  against  the  inroads  of  the 
sea,  and  had  constructed  other  works  in  their  place.  The  effect 
of  such  changes  caused  the  sea  to  flow  with  increased  force 
against  the  land  of  one  Cosens,  for  which  he  claimed  damages. 
The  decision  in  effect  required  the  complaining  land  owner  to 
protect  himself  by  such  works  as  he  might  find  necessary. 

The  same  principle  is  announced* in  other  cases  upon  which 
defendant  relies,  among  which  are :  Lamh  v.  Eeclam^ation  Dist., 
73  Cal.,  135 ;  Hoard  v.  Des  Moines,  62  Iowa,  326 ;  Turnpike  Co. 
V.  Oreen,  99  Ind.,  205 ;  Railroad  v.  Stevens,  73  Ind.,  278 ;  Bass 
V.  State,  34  La.  Ann.,  494. 

This  theory,  however,  is  based  upon  the  conclusion  that  the 
proximate  cause  of  plaintiff's  injury  was  the  flood  itself.  It 
leaves  out  of  view  the  making  of  the  excavation  by  the  defend- 
ant and  the  construction  and  maintenance  of  the  extraordinarily 
deep  cellars,  which  plaintiff  insists  are  the  proximate  cause  of 
her  damage. 
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The  right  to  recover,  which  plaintiff  seeks,  is  based  upon  the 
doctrine  of  lateral  support  as  amplified  and  extended  by  the  en- 
actment of  Section  3782  of  the  Q^neral  Code,  which  is  in  part 
as  follows: 

*  *  If  the  owner  or  possessor  of  any  lot  or  land  in  any  munici- 
pality, digs  or  causes  to  be  dug  any  cellar,  pit,  vault  or  excava- 
tion, to  a  greater  depth  than  nine  feet  below  the  curb  of  the 
street  or  streets  on  which  such  lot  or  land  abuts,  or,  if  there 
be  no  curb,  below  the  established  grade  of  the  street  or  streets 
on  which  such  lot  or  land  abouts,  or  if  there  be  no  curb  or  estab- 
lished grade  below  the  surface  of  the  adjoining  lots,  and  by  such 
excavation,  causes  any  damage  to  any  wall,  house  or  other  build- 
ing upon  the  lots  adjoining  thereto,  such  owner  or  possessor 
shall  be  liable  in  a  civil  action  to  the  party  injured,  to  the  full 
amount  of  such  damage." 


At  common  law  the  owner  of  land  was  entitled  to  have  it 
supported  in  its  lateral  state  by  the  land  of  the  adjoining  owner, 
but  that  right  did  not  extend  to  require  the  support  of  buildings 
that  had  been  placed  upon  the  land.  Ohio,  as  well  as  many  other 
states,  however,  has  provided  by  statute  for  excavations  in  mu- 
nicipalities to  a  reasonable  depth  for  cellars,  and  for  damages 
to  buildings  as  well  as  to  the  land  itself  for  excavations  greater 
than  that  reasonable  depth.  The  right  of  the  owner  of  land  to 
natural  support  is  held  to  be  a  property  right  and  not  a  mere 
easement.  Belden  v.  Franklin,  8  C.C.(N.S.),  159;  Burgner  v. 
Humphrey,  41  0.  S.,  330 ;  Joyce  v.  Barrow,  67  0.  S.,  264,  270. 

Similar  statutes  have  been  sustained  in:  Bloomingdale  v. 
BuSy,  71  (Misc.),  N.  Y.,  136;  Dorrity  v.  Rapp,  72  N.  T.,  307; 
Regan  v.  Keyes,  204  Mass.,  294. 

In  Keating  v.  Cincinnati,  38  0.  S.,  141,  it  was  held  that  the 
right  exists  as  against  municipal  corporations  as  well  as  against 
individuals,  and  the  city  was  held  liable  in  the  case  of  an  excava- 
tion for  a  street,  even  though  the  property  injured  did  not  im- 
mediately abut  upon  the  street.  In  the  opinion  in  that  case, 
at  page  148,  White,  J.,  used  the  following  language : 

* '  It  can  make  no  difference  in  principle  whether  the  property 
is  flooded  and  the  soil  washed  away,  or  the  property  is  injured 
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and  the  soil  removed  from  some  other  cause.  It  is  the  injury  to 
the  property  that  gives  the  right  of  action;  and  the  author  of 
it  is  bound  to  make  reparation." 

Where  the  right  of  lateral  support  has  been  invaded  liability 
exists,  whether  the  excavation  was  done  carefully  or  negligently. 
The  doctrine  is  well  stated  in  Jozies  on  Easements,  Section  588 : 

**The  only  neglect  necessary  to  give  a  cause  of  action  is  the 
neglect  to  furnish  proper  supports  to  the  land  of  the  adjoining 
owner  to  prevent  its  caving  in.  The  only  proof  necessary  is 
of  the  miaking  of  the  excavation  and  of  the  injury  to  the  adjoin- 
ing land  in  consequence.  It  is  not  incumbent  on  the  plaintiff  to 
show  that  the  excavation  was  made  by  the  defendants  in  a  care- 
less, negligent  or  unskillful  manner. 

*' '  Though  one  in  excavating  and  removing  the  soil  on  his  own 
land  has  not  conducted  the  work  negligently  or  in  a  manner 
contrary  to  the  custom  of  the  country,  he  is  liable  to  his  neighbor 
for  any  injury  to  his  land  occasioned  by  such  excavation. 

**  Where  one,  by  digging  on  his  own  land,  causes  the  adjoin- 
ing land  of  another  to  fall,  the  actionable  wrong  is  not  the  exca- 
vation, but  the  act  of  allowing  the  other's  land  to  fall.  It  is 
the  wrong  to  the  right  of  property  that  attaches  to  the  right 
of  lateral  support.  Hence  the  measure  of  damages  is  the  dimi- 
nution of  the  value  of  the  land  by  reason  of  the  falling  of 
the  soil,  and  it  is  immaterial  whether  this  falling  be  called 
'caving'  or  'washing,'  provided  it  is  the  natural  and  proximate 
result  of  removing  the  lateral  support." 


And  Section  591: 

<<  •  •  •  ipjjg  artificial  support  substituted  in  place  of  the 
natural  support  of  the  soil  may  be  of  any  material,  provided  it 
is  sufficient  for  the  purpose,  and  it  is  continued  so  as  to  maintain 
the  land  in  its  proper  tsondition. 

*  *  One  can  not  escape  liability  for  an  injury  caused  by  insuffi- 
cient support  by  showing  that  the  support  was  a  reasonable  or 
customary  support,  or  that  the  excavations  were  made  with 
care  and  skill.  It  is  simply  requisite  that  the  support  shall 
prove  to  be  sufficient  and  effectual." 

The  case  of  CaKUl  v.  Eastman,  18  Minn.,  324,  while  not  alto- 
gether turning  upon  the  question  of  lateral  support  is  instructive 


536  OHIO  COURTS  OP  APPEALS. 

Ulland  V.  3rewing  Co.  L280.GJL 

as  bearing  upon  the  instant  case.    It  states  in  the  i^llabus  the 
general  doctrine,  as  follows : 

* '  The  common  right  of  each,  is  not  to  be  injured  in  his  prop- 
erty by  the  way  in  which  another  uses  his. 

**  Where  it  is  sought  to  make  one  accountable  for  the  conse- 
quences of  acts  done  by  him  upon  his  own  land,  the  question, 
in  general,  is  not  whether  he  exercised  due  care,  but  whether  his 
acts  caused  the  damage.  If  they  necessarily  tend  to  injure  hia 
neighbor  in  his  pre-existing  rights  of  property,  he  is  liable  in 
damages  for  the  natural  and  necessary  consequences  thereof, 
irrespective  of  any  considerations  as  to  the  care  and  skill  with 
which  such  operations  may  have  been  conducted." 


See,  also:  Ulrick  v.  Dakota,  L.  &  T.  Co.,  51  N.  W.  (S.  D.), 
1023;  Gildersleeve  v.  HamnuMid,  67  N.  W.  (Mich.),  519;  Mears 
V.  Dole,  135  Mass.,  508. 

It  is  contended  by  the  plaintiff  that  the  cause  of  the  damage 
was  the  existence  of  these  deep  cellars  constructed  by  the  brew- 
ery, together  with  the  fact  that  the  walls  and  bottom  of  same 
were  not  suflSciently  tight  and  strong  to  prevent  the  passage  of 
the  soil  and  sand  in  its  semi-fluid  condition  into  these  deep  cellars 
from  beneath  the  shallower  cellar  of  the  plaintiflp. 

It  would  appear  that  if  all  the  cellars  had  been  of  the  same 
depth,  say  nine  feet,  there  would  have  been  no  such  injury  to 
plaintiff  notwithstanding  the  flood,  even  though  the  defendant 
had  plugged  up  the  openings  of  the  cellar  where  they  connected 
with  the  sewer  and  had  kept  the  water  pumped  out,  because  then 
merely  the  water  in  plaintiff 's  cellar  might  have  passed  into  de- 
fendant's cellar  but  it  would  not  have  carried  out  the  sand  and 
soil  under  the  footings  of  plaintiff's  wall  or  disturbed  her  foun- 
dations in  any  way.  Nor,  in  all  probability,  would  any  injury 
have  resulted  if  the  defendant  had  allowed  the  water  to  accu- 
mulate  in  its  cellars  to  the  same  level  as  that  in  the  plaintiff's 
cellar,  for  the  hydrostatic  pressure  of  the  water  on  both  sides 
would  have  prevented  the  disturbance  of  the  soil  and  san^  under 
the  foundation  of  plaintiff's  house. 

In  ordinary  cases  the  defendant  would  have  an  undoubted 
right  to  prevent  the  water  coming  into  its  cellar  if  it  were  able 
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to  do  SO,  and  also  to  pump  out  any  water  that  did  run  in.  But 
where,  as  claimed  in  this  case,  defendant  has  made  unusual 
excavations  and  constructs  cellars  to  an  unusual  depth,  far  be- 
low that  fixed  by  statute,  and  has  failed  to  so  construct  and  main- 
tain them  as  to  preserve  the  lateral  support  to  the  adjoining  struc- 
ture of  its  neighbor  because  of  such  pumping  out  of  the  water 
and  the  consequent  removal  and  running  out  of  the  sand  and 
soil  from  under  the  neighbor's  foundations,  then  the  result  would 
be  as  disastrous  and  of  the  same  character  as  though  in  the  origi- 
nal excavation  plaintiff's  wall  had  not  been  protected  but  had 
been  suffered  to  fall  into  the  excavation. 

The  mere  fact  that  the  wall  itself  stood  can  not  excuse  defend- 
ant, so  long  as  it  allowed  soil  and  sand  to  pass  through  its  inter- 
stices or  to  pass  under  its  footings  by  bulging  up  and  breaking 
the  floor  of  the  deep  cellar,  thus  withdrawing  the  sand  and  soil 
from  under  the  foundations  and  accumulating  it  in  defendant's 
cellar. 

The  duty  of  one  who  digs  such  a  cellar  beyond  the  statutory 
depth  is  not  only  to  protect  the  adjoining  property  while  the 
work  is  in  progress,  but  during  the  entire  time  that  he  continues 
to  maintain  such  excavation.  The  right  of  a  land  owner  to  have 
his  land  and  buildings  sustained  while  an  excavation  was  being 
made  and  a  cellar  constructed  far  beyond  the  statutory  depth 
would  be  of  slight  value  if  only  requiring  them  to  be  supported 
during  the  construction.  And  the  mere  fact  that  the  adjoining 
wall  continued  to  stand  up  would  be  of  little  value  if  his  sub-soil 
had  been  allowed  to  slide  or  percolate  into  his  neighbor's  pit, 
and  his  building  consequently  demolished.  A  case  directly  in, 
point  is  Bemheimer  v.  Kilpatrick,  53  Hun.,  316. 

Nor  is  there  any  difference  in  the  rule  of  lateral  support  where, 
as  in  this  case,  the  soil  which  has  been  withdrawn  consists  of  a 
fluid  mixture  of  sand  and  loam  so  blended  with  the  water  as  to  be 
inseparable  from  it.  Columbus  v.  WUlard,  7  C.  C,  113 ;  affirmed 
54  0.'  S.,  615. 

Under  the  evidence  offered  by  the  plaintiff  in  this  case  she  was 
entitled  to  have  the  case  submitted  to  the  jury  to  determine 
whether  the  damages  to  her  property  resulted  because  of  the  ex- 
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istence  to  an  UBUsual  depth  of  defendant's  cellars,  and  its  failure 
to  prevent  the  removal  or  withdrawal  of  her  sub-soil  during  its 
operations  in  pumping  out  the  w&ter. 

In  our  opinion  the  court  erred  in  withdrawing  the  case  from 
the  jury  and  directing  a  verdict.  The  judgment  is  therefore 
reversed  and  the  cause  remanded  for  a  new  trial. 

Jones  (E.  H.),  J.,  and  Gobman,  J.,  concur. 


PROSCCUTION  OP  A  FERTIUZEIL  COMPANY. 

Court  of  Appeals  for  Warreti  County. 

The  Habveysburg  FERTniizEB  Co.  v.  State  op  Ohio. 

Decided,  August  12»  1915. 

Nuisance — Maintenance  of,  Alleged  Against  a  FertHiztr  Companu — 
Election  Between  Counts — Joining  of  Distinct  Offenses — Jury  Need 
Not  l^e  Directed  to  Return  Special  Findings — OrinUnal  Law, 

1.  Reviewing  co>urt8  will  allow  a  rather  wide  discretion  to  trial  courts 

in  the  matter  of  compelling  an  election  between  different  counts 
of  one  indictment. 

2.  As  a  general  rule  distinct  offenses  may  be  joined  in  different  counts 

of  the  same  indictment,  either  where  they  arise  out  of  and  are 
connected  with  the  same  transaction,  or  where  they  are  connected 
with  the  same  subject-matter. 

3.  Where  there  is  a  plea  of  not  guilty  in  a  criminal  case,  the  court 

is  not  required  to  direct  the  jury  to  return  special  findings  or  an- 
swer interrogatories,  and  this  is  true  as  well  where  the  defend- 
ant is  a  corporation. 

Brandon  &  Ivins  and  WiUis  Bacan,  for  plaintiff  in  error. 
Frank  C.  Anderson,  contra. 

Jones  (E.  H.),  J. 

The  plaintiff  in  error  was  indicted  for  maintaining  a  nuisance. 
As  its  name  indicates,  it  is  engaged  in  the  business  of  manu- 
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facturing  fertilizer  from  the  carcasses  of  dead  beasts,  its  plant 
being  located  at  Harveysburg  in  Warren  county,  Ohio.  The  in- 
dictment contains  three  counts.  The  first  count  of  the  indict- 
ment alleges  that  * '  by  reason  of  the  boiling  and  drying  of  the 
flesh  and  entrails  of  beasts  at  said  place  and  in  said  buildings  as 
aforesaid  divers  noisome  and  offensive  smells  during  the  time^ 
aforesaid,  were  occasioned,  so  that  the  said  place,  buildings  and 
business  bscomes  injurious  to  the  health,  comfort  and  property  of 
the  persons  there  residing,  to  the  common  nuisance  of  all  the 
people  of  the  state  of  Ohio  there  lawfully  being  and  abiding,  and 
to  the  common  nuisance  of  all  persons  lawfully  being  upon  and 
passing  along  the  public  highway  located  by  and  contiguous  to 
the  said  place  and  buildings.''  The  second  count  alleges  that 
*'the  said  the  Harveysburg  Fertilizer  Company  did  at  the  time 
aforesaid  and  at  the  place  aforesaid  unlawfully  receive  and 
cause  to  be  received  the  bodies  of  dead  beasts  and  deposited  and 
caused  to  be  deposited  said  dead  bodies  at  said  place  in  plain 
view  of  persons  passing  along  and  over  the  public  highway 
located  along  and  contiguous  to  said  property  of  the  said  the 
Harveysburg  Fertilizer  Company,  and  unlawfully  did  permit 
said  bodies  there  to  remain  until  by  reason  of  their  decomposi- 
tion they  gave  off  noisome  and  offensive  odors  during  the  time 
aforesaid,  so  that  the  said  place  and  business  became  injurious 
to  the  health,  comfort  and  property  of  the  persons  there  re- 
siding, to  the  common  nuisance  of  all  the  people  of  the  State  of 
Ohio  there  lawfully  being  and  abiding,  and  to  the  common  nui- 
sance of  all  the  people  passing  over  and  along  the  public 
highway  located  along  and  contiguous  to  the  property  of 
the  said  the  Harveysburg  Fertilizer  Company/'  And  the 
third  count  of  the  indictment  states  that  the  said  fertilizer  com- 
pany **  unlawfully  and  purposely  did  corrupt  and  render  un- 
wholesome and  impure  a  certain  water-course  then  and  there 
being  and  flowing  unto  and  through  the  said  county  of  Warren 
and  known  as  'Caesar's  Creek'  by  putting  offal,  filth  and  noxious 
and  offensive  substances  into  said  water-course  to  the  damage 
and  prejudice  of  other  persons  residing  along  said  water-course 
in  said  county  of  Warren." 
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To  this  indictment  the  defendant  filed  a  demurrer  and  motion 
to  quash,  both  of  which  were  overruled  by  the  trial  court,  and 
exceptions  were  taken.  Thereupon  the  case  came  on  for  trial  be- 
fore a  jury  which  found  the  defendant  company  guilty  upon  the 
first  and  second  counts  of  the  indictment,  and  not  guilty  upon 
the  third  count.  Judgment  was  entered  upon  this  verdict  assess- 
ing a  fine  for  each  offense,  and  ordering  an  abatement  of  the 
nuisance  found  by  the  jury  to  exist. 

Several  alleged  errors  are  pointed  out  by  counsel  for  the 
plaintiff  in  error.  After  the  jury  had  been  impanneled  and 
sworn,  a  motion  was  made  by  defendant  to  require  the  state  to 
elect  upon  which  count  of  the  indictment  it  would  proceed  to 
trial.  The  court  overruled  this  motion,  and  its  action  in  so 
doing  is  claimed  to  be  error. 

We  think  the  authorities  cited  in  the  brief  of  plaintiff  in  error 
upon  this  point  do  not  support  its  contention,,  but  on  the  other 
hand  show  that  the  court  was  correct  in  overruling  said  motion 

In  Bailey  v.  State,  4  Ohio  St.,  441,  it  is  held: 

'*  Several  distinct  offenses  may  be  joined  in  different  counts  of 
the  same  indictment,  as  a  general  rule,  either  where  they  arise 
out  of,  and  are  connected  with,  the  same  transaction,  or  where 
they  are  connected  by  the  same  subject-matter." 

The  first  proposition  of  the  syllabus  in  said  case  holds : 

**  Where  an  indictment  charges  two  or  more  offenses,  arising 
out  of  distinct  and  different  transactions,  the  court  trying  the 
cause  may  require  the  prosecutor  to  elect  upon  which  charge 
he  will  proceed ;.  but  the  action  of  the  court,  in  this  respect,  being 
a  matter  of  discretion,  can  furnish  no  ground  for  a  writ  of 
error.'* 

Without  citing  further  authority,  it  seems  to  be  the  policy  of 
reviewing  courts  to  allow  a  rather  wide  discretion  to  trial  courts 
in  the  matter  of  compelling  election  between  different  counts  in 
one  indictment.  The  case  of  Stockivell  v.  State,  27  Ohio  St., 
563,  and  Baiiibridge  v.  State,  30  Ohio  St.,  264,  are  cited  by 
counsel  for  plaintiff  in  error,  but  have  no  application  here,  since 
the  question  there  determined  arose  from  indictments  contain- 
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ing  only  one  count,  the  evidence  however  having  a  tendency  to 
prove  two  or  more  offenses. 

The  second  error  assigned  is  that  the  court  refused  to  allow 
the  jury  to  answer  twenty  interrogatories  propounded  by  the 
accused.  It  has  been  held  in  this  state  that  Sections  5200  and 
5201,  Revised  Statutes  (now  Section  11463,. General  Code),  have 
no  application  in  criminal  cases.  (See  Smith  v.  State,  59  Ohio 
St.,  351.)  The  claim  that  this  case  is  taken  out  of  the  rule  there 
laid  down,  by  its  being  qiiasi^ci\il,  we  think  is  not  well  founded. 
The  plea  here  was  one  of  not  guilty,  the  same  as  in  other  crimi- 
nal cases,  and  the  Supreme  Court  held  expressly  in  the  Smith 
case,  above  cited,  that  where  there  is  a  plea  of  not  guilty  the 
court  is  not  required  to  direct' the  jury  to  return  special  findings 
or  answer  interrogatories. 

We  have  examined  the  special  charges  requested  by  defend- 
ant which  the  court  refuged  to  give,  and  find  no  error  in  the 
court's  action.  Without  entering  at  length  upon  a  discussion 
of  those  charges  we  might  state  that  they  are  all  subject  to  the  ob- 
jection that  they  are  drawn  upon  the  theory  that  a  person  upon 
trial  for  a  crime  may  establish  his  innocence  by  proving  some 
one  else  has  been  guilty  of  the  same  offense. 

The  fourth  error  urged  in  the  brief  we  think  is  answered  by 
our  holding  to  the  effect  that  it  was  right  for  the  court  to  order 
the  trial  to  proceed  upon  the  three  counts  of  the  indictment.  If 
the  defendant  can  be  tried  upon  two  or  more  counts,  the  jury 
had  a  right,  if  warranted  by  the  evidence,  to  find  the  defendant 
guilty  upon  one  or  two  of  said  counts,  and  the  court  had  the 
duty  to  pass  sentence  and  enter  judgment  upon  the  verdict 
so  found. 

The  fifth  assignment  of  error  is  stated  as  follows:  **The 
court  erred  in  not  directing  a  verdict  for  the  accused."  It  is 
urged  in  this  connection  that  there  is  a  variance  between  the 
proof  and  the  indictment,  in  that  the  indictment  charges  that 
the  stench  was  created  by  **  boiling  and  drying  the  flesh  and  en- 
trails of  the  beasts,'*  while  the  evidence,  it  is  claimed,  shows  that 
there  was  no  boiling  and  drying  but  that  the  cooking  was  pro- 
duced  by  the  application  of  steam.    We  have  read  the  opinion  of 
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the  trial  court  upon  this  question,  delivered  in  passing  upon  the 
motion  for  a  directed  verdict,  and  approve  what  the  learned 
judge  there  said.  Section  13582,  General  Code,  fully  meets  this 
objection,  and  is  as  follows: 

**When,  on  the  trial  of  an  indictment,  there  appears  to  be  a 
variance  between  the  statement  in  such  indictment  and  the  evi- 
dence offered  in  proof  thereof,  in  the  christian  name  or  surname, 
or  both  or  other  discription  of  a  person  therein  named  or  de- 
scribed or  in  the  name  or  description  of  a  matter  or  thing  there- 
in named  or  described,  such  variance  shall  not  be  ground  for  an 
acquittal  of  the  defendant,  unless  the  court  before  which  the 
trial  is  had,  finds  that  such  variance  is  material  to  merits  of  the 
case  or  may  be  prejudicial  to  the  defendant." 

There  was  no  error  in  the  court's  refusal  to  require  an  elec- 
tion by  the  prosecutor  after  the  close  of  the  evidence.  Such  ac- 
tion of  the  court  would  have  been  proper  and  necessary  had 
more  than  one  offense  been  proven  under  an  indictment  contain- 
ing but  one  count.  The  trial  court  correctly  passed  upon  this 
question  at  the  beginning  of  the  trial,  as  we  have  before  found, 
and  the  motion  made  at  the  close  of  the  evidence  was  not  well 
taken. 

Finding  no  error  in  the  proceedings,  the  judgment  of  the  com- 
mon pleas  court  will  be  aflSrmed. 

Swing,  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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ACTION  IN  MANDAMUS  NOT  APPEALABLE. 

Court  of  Appeals  for  Butler  County. 

State,  ex  rel  Welch,  v.  Deneen,  Director  op 

Public  Safety,  etc. 

Decided,  November  22,  1915. 

Jurisdiction  on  Appeal — Not  Defeated  by  Failure  to  Note  Filing  of 
Appeal  Bond  on  Appearance  Docket — Proceedings  in  Mandamus 
May  he  Reviewed  on  Error  Only, 

1.  The  notation  of  the  filing  of  an  appeal  bond  on  the  appearance  docket 

•is  not  jurisdictional,  and  when  an  appeal  bond  is  given  within  the 
statutory  period  a  failure  to  make  a  notation  thereof  on  the  ap- 
pearance docket  at  the  time  it  is  given  does  not  afPect  the  appeal. 

2.  The  amendment  of  the  Constitution  of  Ohio,  providing  for  the  organi- 

zation and  Jurisdiction  of  the  court  of  appeals,  has  excluded  a 
statutory  proceeding  such  as  mandamus  from  the  cases  which  can 
be  reviewed  in  the  court  of  appeals  on  appeal,  and  when  such  re- 
view is  desired  it  must  be  had  by  error  proceedings. 

Clinton  Egbert,  for  plaintiflF. 
B,  F,  Primmer,  contra. 

Jones  (Oliver  B.),  J. 

This  case  is  heard  on  a  motion  to  dismiss  the  appeal.     Two 
grounds  are  urged:    the  first,  that  the  judgment  having  been 

entered  June  29,  1915,  and  the  appeal  bond  filed  September  29, 

f. 

1915,  the  said  bond  was  filed  more  than  thirty  days  after  the 
judgment  was  entered,  and  Section  12226,  General  Code,  wasi 
not  complied  with  and  the  appeal  must,  therefore,  be  dismissed. 
The  transcript  filed  with  the  papers  herein  shows  that  the  ap- 
peal bond  was  given  June  30,  1915,  and  then  approved  by  the 
clerk  in  accordance  with  the  statute,  but  it  appears  that  the 
clerk  failed  to  note  the  giving  of  this  bond  upon  the  appear- 
ance docket  or  mark  it  as  having  been  filed  until  September  29, 
1915.    The  jurisdictional  requirement  of  Section  12226  is  that 
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the  undertaking  should  be  given,  and  that  appears  to  have  been 
done  in  this  case.  Of  course  it  should  be  noted  upon  the  ap- 
pearance docket  at  the  same  time  it  is  given,  but  such  notation 
does  not  appear  to  be  jurisdictional. 

The  second  ground  urged  for  dismissal  is  that  under  the 
terms  of  Section  6,  Article  IV  of  the  Constitution  as  amended, 
this  case  is  not  appealable,  as  it  is  not  equitable  in  its  nature 
and  is  not  a  chancery  case. 

Prior  to  the  amendment  of  the  Constitution  cases  in  mandamus 
were  appealable  to  the  circuit  court.  {Duttan  v.  Village  of  Han- 
over, 42  Ohio  St.,  215,  and  State,  ex  rel,  v.  Philhrick,  69  Ohio  St., 
283.)  The  statute  would  still  seem  to  permit  such  an  appeal,  if 
it  alone  were  to  be  considered;  but  the  amendment  to  the  Con- 
stitution providing  for  the  organization  and  jurisdiction  of  the 
court  of  appeals  has  excluded  a  statutory  proceeding  such  as 
mandamus  from  the  cases  which  can  be  reviewed  in  the  court 
of  appeals,  and  such  review  when  desired  must  therefore  be 
had  by  error  proceedings. 

The  motion  to  dismiss  will  be  granted. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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ABSENCE  OF  MOTIVE  FOR  COMMISSION  OF  A  HOMICIDE. 

Court  of  Appeals  for  Wood  County. 

Chables  Neiswender  v.  State  op  Ohio. 

Decided,  November  10,  1915. 

Criminal  Law — As  to  Special  Requests  to  Charge  the  Jury — Confusion 
of  Issue  hy  a  Multiplicity  of  Requests — Failure  to  show  Motive — 
Statements  hy  the  Accused  Distinguished  from  Confession  of 
Ouilt — What  Should  he  Left  to  the  Jury — Tender  of  Incompetent 
Evidence  and  the  Evil  Resulting  Therefrom — Jury  as  a  Whole,  and 
Not  Individually t  Should  t>e  Convinced  Beyond  a  Resonal>le  Dou1)t 
Before  Verdict  is  Returned. 

1.  In  a  prosecution  for  homicide,  the  absence  of  any  evidence  tending 

to  show  a  motive  for  the  alleged  crime  is  a  circumstance  to  which 
the  attention  of  the  Jury  should  be  directed  by  the  court  with  the 
instruction  that  this  fact  should  be  considered  in  connection  with 
the  evidence  and  other  circumstances  of  the  case  in  determining 
the  guilt  or  innocence  of  the  accused. 

2.  While  the  statute  relative  fo  the  giving  of  special  written  instruc- 

tions to  the  jury  before  argument  applies  to  civil  cases  only,  the 
substance  of  such  a  request,  where  embodying  a  correct  statement 
ot  the  law,  should  be  incorporated  in  the  general  charge  of  the 
court. 

3.  Where  it  is  claimed  that  statements  made  by  the  accused  are  in  a 

measure  admissions  of  his  guilt,  the  trial  judge  should  leave  to  the 
jury  the  question  whether  such  statments  were  made,  and  if  made 
whether  they  amounted  to  an  admission  of  guilt,  care  being  taken 
not  to  designate  the  statements  as  a  confession  of  guilt. 

B,  F.  James  and  Earl  D.  Bloom,  for  plaintiff  in  error. 
E.  K.  Soleiher,  Prosecuting  Attorney,  and  Charles  S.  Hat- 
^eld,  contra. 

Ejnkadb,  J. 

The  plaintiff  in  error  was  charged,  in  the  indictment  returned 
by  the  grand  jury,  with  having  committed  the  crime  of  murder 
in  the  second  degree  by  the  killing  of  his  father-in-law,  William 
Edward  Dindore,  on  the  morning  of  December  13,  1913. 
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A  plea  in  abatement  was  filed  by  the.acciiJBed  and  met  by 
a  demurrer  on  the  part  of  the  state.  The  demurrer  was  sus- 
tained. After  a  very  careful  examination  of  all  that  is  claimed 
by  the  accused  in  support  of  this  plea  we  are  of  the  opinion 
that  the  action  of  the  trial  court  in  sustaining  the  demurrer 
was  correct. 

After  a  very  long  trial  the  jury  returned  a  verdict  finding 
the  plaintiff  in  error  guilty  of  manslaughter  under  the  indict- 
ment mentioned.  Motion  for  a  new  trial  was  overruled  and 
judgment  and  sentence  of  the  court  followed  pursuant  to  the 
verdict.  A  very  large  number  of  errors  are  assigned  as  necessi- 
tating a  reversal  of  this  judgment. 

In  the  view  that  we  take  of  the  evidence  in  the  case,  we  think 
it  unnecessary  to  review  in  this  opinion  all  of  the  claimed  er- 
rors or  to  even  mention  more  than  a  few  of  them  specifically. 
The  record  embraces  several  hundred  pages  of  evidence  and  a 
very  large  number  of  exhibits,  including  two  maps  exhibiting 
the  scene  of  the  tragedy  and  the  territory  thereabouts. 

Over  two  hundred  exceptions  were  taken  during  the  trial  by 
counsel  for  the  accused  with  respect  to  rulings  upon  evidence, 
requests  to  charge  and  otherwise  by  the  trial  judge. 

The  case  was  very  fully  and  very  ably  argued,  both  orally 
and  in  printed  briefs,  by  counsel  for  the  accused  and  for  the 
state.  On  account  of  the  great  importance  of  the  case  we  have 
devoted  a  large  amount  of  time  to  the  reading  and  careful 
study  and  comparison  of  the  evidence  and  have  read  with  great 
care  every  syllable  of  evidence  in  the  case  and  examined  all  the 
requests  to  charge  and  the  general  charge  and  the  exhibits. 

Speaking  of  those  things  that  took  place  at  the  trial  to  which 
our  attention  has  been  called  by  the  plaintiff  in  error  and  which 
we  deem  of  suflScient  importance  to  justify  special  mention,  wr» 
refer  to  request  to  charge,  number  37,  presented  by  counsel 
for  the  accused,  which  reads  as  follows: 

'*The  court  further  instructs  the  jury  that  when  the  evidence 
fails  to  show  any  motive  to  commit  the  crime  charged,  on  the 
part  of  the  accused,  this  is  a  circumstance  in  favor  of  his  inno- 
cence. And  in  this  case  if  the  jury  find,  upon  careful  examina- 
tion of  all  the  evidence,  that  it  fails  to  show  any  motive,  on  the 
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part  of  the  accused,  to  commit  the  crime  charged  against  him, 
then  this  is  a  circumstance  which  the  jury  ought  to  consider  in 
connection  with  the  other  evidence  in  the  case  in  making  up 
their  verdict." 

This  request  was  refused  by  the  trial  judge  and  an  excep- 
tion noted.  We  think  this  is  a  correct  statement  of  the  law 
and  that  this,  or  the  substance  of  this  request,  should  have  been 
embodied  in  the  general  charge,  and  that  the  omission  so  to  do 
was  error  prejudicial  to  the  accused. 

All  of  the  requests  to  charge  offered  by  counsel  for  the  ac- 
cused were  asked  to  be  given  before  argument.  The  statute 
relative  to  giving,  before  argument,  written  requests  presented 
by  counsel,  applies  to  civil  cases  and  not  to  r^riminal  cases.  Um- 
leiihmer  v.  State  of  Ohio,  2  C.  D.,  606  (4  C  C,  376),  affirmed 
by  the  Supreme  Court,  without  report,  March  4,  1890,  23 
BuU.,  176. 

This  decision  has  been  several  times  followed  by  this  nourt. 
However,  we  think  the  request,  presented  as  it  was  prior  to 
the  general  charge  of  the  court,  should  have  been  covered  there- 
by as  stated,  and  we  are  of  the  opinion  that  the  language  of 
the  court  found  on  page  7  of  the  general  charge  did  not  suffi- 
ciently cover  that  object.  It  was  conceded  in  argument  in 
this  court  that  the  record  contained  no  evidence  of  any  motive 
on  the  part  of  the  accused  to  commit  the  crime  charged.  That 
being  true,  we  think  the  charge  would  have  been  in  better  form 
had  the  court  stated  the  fact  to  the  jury  that  there  was  no  evi- 
dence in  thfe  record  tending  to  show  any  motive,  and  then  have 
stated  to  the  jury  what  the  law  was  in  a  criminal  case  notwith- 
standing the  fact  that  there  was  no  evidence  tending  to  show 
motive. 

In  view  of  the  fact  that  sixty-six  requests  to  charge  were 
presented  in  this  case  we  think  the  attention  of  counsel  should 
be  called  to  the  case  of  American  Steel  Packing  Company  v. 
Conkle,  86  0.  S.,  117.  In  any  criminal  case  a  very  few  requests, 
carefully  drawn,  should  be  amply  sufficient  to  cover  every  pos- 
sible question  of  importance  in  the  case,  and  the  giving  to  the 
jury  of  numerous  requests,  in  addition. to  the  general  charge, 
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puts  an  unwarranted  element  of  confusion  into  the  minds  of  the 
jury.  We  heartily  approve  of  the  rule  laid  down  by  the  Supreme 
Court  in  the  case  cited. 

We  find  in  the  general  charge  of  the  court  on  page  13  the 
following  language : 

**The  court  further  instructs  the  jury  that  the  confessions  of 
the  accused  out  of  court  are  a  doubtful  species  of  evidence  and 
should  be  acted  upon  by  the  jury  with  great  caution,  and  un- 
less they  are  supported  by  some  other  evidence  tending  to 
show  that  the  accused  committed  the  crime,  they  are  rarely 
suflScient  to  warrant  a  conviction.  But  confessions,  however, 
may  and  should  be  taken  into  account  by  you  with  the  other 
evidence  in  the  case,  and  observing  the  caution  of  the  court  as 
to  the  effect  of  such  evidence  relating  to  confessions,'  you  should 
give  it  such  weight  as  you  think  it  is  entitled  to  receive. 


>> 


Evidence  was  offered  on  behalf  of  the  accused  tending  to 
show  that  no  confession  had  been  made  by  the  accused  to  one 
Richard  Smith.  The  court  very  properly  excluded  this  evi- 
dence, on  the  motion  of  counsel  for  the  state,  for  the  reason 
that  no  evidence  had  been  offered  by  the  state  that  any  such 
confession  ever  took  place.  In  the  argument  of  the  case  in  this 
court  it  was  stated  by  counsel  for  the  state  that  they  did  not 
claim,  either  in  the  trial  court  or  in  this  court,  that  any  con- 
fession had  been  made  by  the  accused.  In  view  of  this  position 
faken  by  the  state,  and  the  state  of  the  evidence  in  this  record, 
we  think  the  language  of  the  court  quoted  from  the  general 
charge  was  not  an  accurate  statement  of  the  law  and  that  the 
court  was  not  justified  in  using  the  word  confession  in  the 
relation  there  used,  which  was  susceptible  of  being  understood 
by  the  jury  as  a  statement  from  the  court,  that  the  court  was 
of  the  opinion  that  there  was  some  evidence  in  the  case  of 
some  kind  of  a  confession. 

Quoting  from  the  Encyclopedia  of  Evidence,  Volume  3,  pages 
297  and  298,  we  think  this  is  the  correct  statement  of  the  law: 

"A  confession  is  a  voluntary  admission  of  guilt  of  a  criminal 
offense.    They  are  distinguished  from  admissions  in  civil  eases 
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and  from  admissions  of  fact  in  criminal  cases  tending  to  prove 
the  offense  charged  but  not  amounting  to  a  confession  of  guilt. 
To  constitute  a  declaration  a  confession  within  the  legal  mean- 
ing of  the  term,  it  must  amount  to  a  confession  of  the  crime 
charged  or  participation  in  such  crime  as  distinguished  from 
the  admissions  or  other  statements  tending  to  prove  guilt  or 
innocence  or  of  facts  from  which,  taken  together,  guilt  is  di- 
rectly deducible.'* 

If  it  be  claimed  that  statements  by  the  accused  are  in  a 
measure  an  admission  of  his  guilt  or  are  indicative  of  his  guilt, 
the  trial  judge,  where  the  evidence  is  in  dispute  as  to  whether 
fhe  statements  were  made  and  if  made  whether  they  amount  to 
a  confession,  should  leave  the  question  to  the  jury  as  to  whether 
Hie  statements  were  made,  and  also  the  question  as  to  what,  if 
made,  their  effect  was  in  establishing  the  issue  in  dispute,  and 
th^  trial  judge  should  not  designate  such  statements,  if  any 
there  be,  as  a  confession. 

In  some  of  the  requests  to  charge  and  at  more  than  one  place 
in  the  general  charge  the  jury  were  instructed  that  each  juror 
must  be  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
in  order  to  find  the  accused  guilty,  or  else  the  accused  must  be 
aequitted.  This  form  of  instruction  was  disapproved  by  the 
Supreme  Court  in  the  case  of  Davis  et  al  v.  State,  63  O.  S.,  173, 
where  it  is  said: 

**The  proper  charge  to  a  jury  in  a  criminal  case  is,  that  the. 
jury  and  not  that  each  juror,  should  be  convinced  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused  before  finding  him 
gmlty.'' 

The  charge  as  given  in  this  respect  was,  of  course,  not  preju- 
dicial to  the  defendant,  but  we  call  attention  to  the  matter  in 
view  of  our  disposition  of  the  case. 

It  was  claimed  on  the  trial  by  counsel  for  the  accused  that 
he  had  the  right  to  show  that  when  he  was  visited  by  various 
county  officers  and  others  in  connection  with  investigations  made 
about  the  homicide,  that  he  then  disclosed  to  them  all  that  he 
knew  on  the  subject,  and  evidence  was  offered  tending  to  show 
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the  fact  of  such  disclosures.  This  evidence  was  rejected  by  the 
court  on  motion  of  the  state  and  an  exception  saved.  Evidently 
the  ruling  of  the  court  was  based  upon  the  fact  that  no  evi- 
dence had  been  offered  by  the  state  tending  to  show  any  refusal 
of  the  accused  to  answer  inquiries  put  to  him  or  give  such  in- 
formation as  was  within  his  possession  with  respect  to  the  homi- 
cide, and,  consequently,  the  state  making  no  such  claim  against 
him,  there  was  no  propriety  in  his  showing  that  he  had  not  so 
refused.  It  is  entirely  clear  that  if  the  accused,  in  the  absence 
of  any  sucli  evidence  as  I  have  indicated  on  behalf  of  the  state, 
were  permitted  to  travel  over  numerous  interviews  had  with 
other  persons  and  show  in  detail  the  inquiries  that  were  made 
of  him  and  that  he  answered  them  all,  etc.,  an  issue  involving 
almost  an  endless  amount  of  time  would  be  brought  into  the 
case.  The  defendant  being  attended  by  the  presumption  of 
innocence  and  only  required  to  answer  that  which  the  evidence 
of  the  state  tended  to  establish  as  wrong  conduct  on  his  part, 
we  think  the  action  of  the  trial  court  was  correct  in  excluding 
the  character  of  evidence  referred  to. 

The  accused  was  inquired  of  by  his  counsel  whether  he  had 
ever  been  in  trouble  before.  The  question  was  objected  to  and 
excluded  by  the  court  and  an  exception  saved.  We  think  the 
question  was  too  general  in  this  form  and  that  the  action  of  the 
trial  court  with  respect  to  it  was  correct.  We  are  not  meaning 
by  this  to  say  that  the  accused  might  not  have  been  inquired  of 
by  his  own  counsel  as  to  whether  he  had  ever  been  guilty  of 
any  breach  of  the  peace,  or  whether  he  had  ever  been  convicted 
in  any  court  as  a  violator  of  the  law.  It  was  also  entirely  proper 
for  the  accused,  if  he  saw  fit  to  do  so,  to  show  by  competent 
proof  what  his  general  reputation  was  in  the  neighborhood  in 
which  he  resided,  with  respect  to  whether  he  was  a  peaceable  and 
law-abiding  citizen  or  not,  and  this  might  be  shown  by  the  ac- 
cused whether  the  state  had  offered  any  evidence  touching  these 
points  or  not.  What  has  been  said  in  this  respect  rests  upon 
the  well  known  principle  that  a  man  of  good  reputation  in  any 
respect  is  less  likely  to  have  violated  the  law  in  that  respect 
than  one  of  vicious  tendencies  along  the  same  lines. 
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We  call  attention  to  one  feature  of  the  trial  which  is  not 
claimed  by  the  plaintiff  in  error  to  present  prejudicial  error 
against  him  but  which  we  think  is  worthy  of  comment,  and  that 
is  the  letter  from  the  deceased,  Edward  Dindore,  to  his  son, 
every  page  of  which  was  identified  by  the  evidence  of  the  son 
as  being  in  the  handwriting  of  Edward  Dindore  and  was  said 
to  have  been  received,  in  due  course  of  mail,  sealed  up,  by  the 
son  to  whom  it  was  addressed.  If  the  state  had  no  evidence  to 
present  concerning  this  letter  except  what  the  record  discloses 
they  did  present,  then  manifestly  the  letter  was  clearly  in- 
competent. 

The  ruling  of  the  court  excluded  the  letter  on  the  showing 
made  by  the  state  with  respect  to  it  was  unquestionably  correct, 
but  it  does  not  follow  in  many  instances  that  no  prejudice 
arises  to  the  party  against  whom  a  piece  of  evidence  is  tendered 
simply  by  reason  of  the  fact  that  it  is  excluded  from  the  jury 
on  his  motion.  The  jury  are  not  acquainted  with  the  technical 
rules  of  evidence  and  when  a  witness  is  offered  on  one  side  of 
a  trial  who  is  clearly  disqualified  to  testify,  or  when  a  piece  of 
documentary  evidence  is  offered  that  is  clearly  incompetent  as 
the  record  stands,  the  presentation  of  the  witness  or  the  docu- 
ment, associated  with  the  necessary  objection  from  the  other 
side,  may  well  raise  in  the  minds  of  some  of  the  jury  at  least 
a  suspicion  that  the  witness  or  the  document  offered  would  have 
disclosed  something  detrimental  to  the  party  objecting  had  the 
objection  not  been  made.  It  was  not  contended  in  this  court 
in  argument  that  the  letter  in  this  case  was  competent.  It  was 
only  hinted  that  had  it  been  admitted  it  might  have  furnished 
some  evidence  of  motive  on  the  part  of  the  accused.  We  think 
before  the  letter  was  offered  in  the  presence  of  the  jury,  at 
least,  counsel  by  his  professional  statement  should  have  made  it 
reasonably  certain  to  the  trial  judge  that  further  proof  showing 
the  competency  of  this  letter  would  be  offered  in  due  time.  In 
view  of  the  importance  in  criminal  trials  that  attaches  to  the 
presence  or  the  absence  of  motive  as  an  incident  of  the  crime, 
and  particularly  in  cases  where  the  evidence  is  largely  circum- 
stantial, we  think  care  should  be  observed  in  offering  evidence 
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of  doubtful  competency  to  see  that  no  situation  is  presented 
that  is  likely  to  produce  an  unwarranted  impression  upon  the 
minds  of  the  jurors.  Very  wide  latitude  must  rest  with  the 
trial  court  in  matters  of  this  character,  and  we  are  not  indicat- 
ing any  particular  rule  that  should  be  followed.  All  that  we 
mean  to  say  is  that  in  respect  to  the  letter  in  question  we  think 
something  further  should  have  come  from  the  counsel  offering  it 
with  respect  to  additional  evidence  to  establish  its  competency 
before  it  was  offered  in  the  case.  What  has  been  said  with  re- 
spect to  this  letter  is  said  without  any  knowledge  on  the  part 
of  this  court  of  the  contents  of  the  letter,  as  it  is  not  attached 
to  the  bill  of  exceptions. 

Our  attention  is  called  by  counsel  for  plaintiff  in  error  to 
several  rulings  of  the  court  on  motions  to  withdraw  from  the 
consideration  of  the  jury  evidence  that  had  been  admitted  with- 
out objection,  these  rulings  being  claimed  as  errors.  We  think 
it  is  sufScient  to  say,  in  general,  covering  all  instances  of  this 
kind  in  the  record,  that  it  is  not  correct  practice  for  counsel 
to  permit  evidence  claimed  by  him  to  be  incompetent  to  be 
placed  before  the  jury  without  abjection  and  then  move  the 
court  to  strike  it  out.  When  evidence  is  believed  to  be  incom- 
petent on  any  ground  and  counsel  wish  to  have  it  excluded 
from  the  consideration  of  the  jury,  the  proper  practice  is  to 
object  to  it  when  it  is  offered,  and  save  an  exception  there  to 
the  ruling  of  the  court  if  the  ruling  is  not  satisfactory  to  counsel. 

We  are  not,  of  course,  meaning  by  what  is  said  in  this  respect, 
to  cover  instances  where  witnesses  answer  before  counsel  have 
an  opportunity  to  object.  In  such  case  the  only  course  open 
to  counsel  is  to  move  to  strike  out  the  incompetent  answer  that 
has  thus  come  in. 

The  conclusion  that  we  have  reached  with  respect  to  the  evi- 
dence makes  it  wholly  unnecessary  to  discuss  all  of  the  grounds 
stated  in  the  motion  for  a  new  trial. 

And  lastly,  we  come  to  the  most  important  question  in  the 
case,  and  that  is  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  returned  and  the  judgment  entered  thereon. 

It  has  long  been  the  uniform  practice  of  this  court  when  re- 
versing a  case  on  the  ground  that  it  is  not  sustained  by  suffi- 
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cient  evidence  to  omit  entirely  any  detailed  discussion  of  the 
evidence,  and  this  for  the  reason  that  on  a  re-trial  the  evidence 
may  not  be  the  same  and  a  discussion  of  the  evidence  by  the 
reviewing  court  might  give  to  one  side  or  the  other  an  unfair 
advantage  in  the  re-trial  of  the  case.  Therefore,  although  we 
have  spent  several  days  in  the  examination  of  this  evidence,  and 
although  it  would  be  perfectly  easy  at  this  time  to  discuss  the 
whole  record  in  this  respect  in  detail,  for  the  reasons  stated,  and 
for  the  further  reason  that  such  discussion  would  unwarrantably 
proloiig  this  opinion,  I  will  state  only  the  conclusion  we  have 
unanimously  reached,  and  that  is,  that  the  verdict  and  judgment 
are  not  sustained  by  sufficient  evidence. 

We  find  no  other  errors  in  the  record  sufficiently  prejudicial 
to  the  accused  to  justify  a  reversal,  but  for  the  error  of  the 
court  in  refusing  to  give,  in  substance,  in  the  charge  to  the 
jury  the  matter  contained  in  request  number  thirty-seven,  here- 
inbefore quoted,  and  in  refusing  to  grant  a  new  trial  to  the 
plaintiff  in  error  on  the  ground  that  the  verdict  and  judgment 
were  not  sustained  by  sufficient  evidence,,  the  judgment  of  the 
court'of  common  pleas  will  be  reversed  and  the  cause  remanded 
for  new  trial. 

Richards,  J.,  and  Chittenden,  J.,  concur. 


ACCEPTANCE  OF  CHECK  'MN  FULL  OF  ACCOUNT** 

OF  UNUQUIDATED  CLAIM. 

Court  of  Appeals  for  Hamilton  County. 

Bettman  et  al  v.  Spobkin  et  al. 

Decided,  March  22,  1915. 

Accord  and  Satisfaction — Effect  of  Acceptance  of  a  Check — "In  Full 
of  an  Unliquidated  Claim.'* 

When  there  is  a  bona  fide  controversy  existing  between  two  parties 
regarding  the  amount  due  on  an  unliquidated  claim,  and  the 
debtor  sends  to  the  creditor  a  check,  upon  which  appears  the  words, 
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'^In  settlement  of  account  in  full,"  and  the  creditor  receives  this 
check  and  retains  the  same  and  uses  it,  there  is  an  accord  and 
satisfaction  and  the  creditor  can  not  recover  any  additional 
amount  on  account  of  such  claim. 

Joseph  TT.  O'Hara,  for  plaintiffs  in  error. 
Matthews  &  Matthews,  contra. 

OOBMAN,  J. 

The  action  below  was  brought  by  Sporkin  Brothers  &  Com- 
pany, defendants  in  error  in  this  case,  to  recover  from  the 
plaintiffs  in  error,  Bettman,  Cohen  &  Company,  a  balance  amount- 
ing to  $931.56,  claimed  to  be  due  on  an  account. 

The  original  account  was  for  goods  sold  and  delivered  by  the 
defendants  in  error  to  the  plaintiffs  in  error,  and  amounted  to 
something  like  $17,000,  all  of  which  had  been  paid  except  the 
balance  claimed.  There  was  attached  to  the  petition  an  item- 
ized account. 

The  answer  of  the  defendants  was  a  general  denial,  after  ad- 
mitting the  respective  partnerships  of  plaintiffs  and  defend- 
ants ;  and  by  way  of  second  defense  set  up  full  settlement  of  the 
account  by  accord  and  satisfaction,  in  this,  to-wit,  that  on 
October  24,  1910,  a  check  was  sent  to  the  plaintiffs  for  $1,553.31 
and  endorsed  thereon,  on  the  body  of  the  check,  were  the 
words,  **In  settlement  of  account  in  full";  that  this  check  was 
sent  in  a  letter  which  contained  an  itemized  statement  of  a  cor- 
rected account  of  the  transactions  between  the  plaintiffs  and  the 
defendants. 

Upon  the  trial  of  the  case  below  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  for  $516.76,  which  sum  included  interest 
from  the  time  claimed  up  to  the  first  day  of  the  term.  Deduct- 
ing the  interest,  the  verdict  represents  $472.10,  and  this  sum 
represents  the  aggregate  of  two  items  of  invoices  claimed  to 
have  been  sold  and  delivered  by  the  plaintiffs  to  the  defendants : 
one,  July  15,  1910,  $254.75,  and  the  other,  August  20,  1910,  for 
$217.35. 

The  evidence  in  this  case  adduced  at  the  trial  shows  that 
some  time  prior  to  September  26,  1910,  a  dispute  and  contro- 
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versy  arose  between  plaintiflfs  and  defendants  concerning  the 
quality  of  the  goods  sent  by  the  plaintiffs  to  the  defendants, 
the  amount  of  discount  which  should  be  allowed,  and  the  ques- 
tion of  the  receipt  of  some  goods,  and  other  matters.  On  that 
day,  September  26,  1910,  a  member  of  the  plaintiff  firm  came 
from  Philadelphia  to  Cincinnati  and  had  a  conference  with  Mr. 
Bettman  of  the  defendant  firm,  after  which  it  was  agreed  be- 
tween the  parties,  and  the  agreement  reduced  to  writing,  that 
of  the  625  suits  of  clothes  held  by  Bettman,  Cohen  &  Company, 
and  shipped  by  the  plaintiffs,  325  suits  were  to  be  taken  back 
by  the  plaintiffs  and  credit  given  by  the  plaintiffs  to  Bettman, 
Cohen  &  Company  for  them;  and  it  was  further  agreed  that 
Bettman,  Cohen  &  Company  would  pay  the  rest  of  the  account 
at  once  after  the  return  of  the  goods,  deducting  41^  per  cent, 
discount  upon  the  whole  account,  instead  of  payment  upon  the 
original  terms.  The  goods  were  sent  back,  325  suits,  and  on  that 
day  $2,000  was  paid  to  the  plaintiffs,  and,  later,  $2,00Q  more 
was  sent  to  the  plaintiffs.  The  defendants  wrote  to  the  plaint- 
iffs to  send  an  account,  but  no  account  was  sent ;  and  the  evi- 
dence does  not  disclose  that  up  to  this  time  any  account  had  ever 
been  rendered  by  the  plaintiffs  for  goods  sold  up  to  the  26th 
day  of  September,  1910. 

The  defendants  not  having  received  an  account,  finally,  on 
October  17,  1910,  sent  a  letter  to  the  plaintiffs  in  which  they 
"again  request  a  complete  statement  so  that  we  can  mail  you 
check."  On  October  8th  the  defendants  had  written  to  plaintiffs 
remitting  the  $2,000  and  asking  them  to  send  a  correct  and  com- 
plete statement  of  the  account,  crediting  the  goods  returned,  and 
stating  that  upon  receipt  thereof  the  defendants  would  mail 
check.  (See  Exhibit  3.)  On  the  20th  of  October  the 
plaintiffs  sent  what  purported  to  be  a  complete  itemized  ac- 
count of  charges  and  credits,  showing  a  balance  due  from  the 
defendants  to  the  plaintiffs  of  $3,116.35.  Thereupon  Mr.  Bett- 
man of  the  defendant  company  sat  down  and  prepared  a  contra 
account,  item  by  item,  in  which  he  omitted  from  the  account 
sent  by  the  plaintiffs,  four  items:  One  of  July  15,  1910,  for 
$254.75 ;  one  of  August  20,  1910|,  for  $217.35 ;  and  two  items  of 
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September  17,  1910,  one  for  $659.25  and  the  other  for  $63.35. 
Mr.  Bettman  also  in  the  contra  account  made  deductions  for 
basting,  and  a  great  many  other  items,  and  marked  the  deduc- 
tions upon  the  itemized  account  which  he  made  out.  There  were 
a  great  number  of  these  deductions  made  in  addition  to  the  de- 
duction of  the  four  items.  He  also  marked  on  the  bill  the  credits 
— cash  paid  and  goods  returned;  and  took  credit  for  4V^  per 
cent,  discount,  as  he  claimed  was  agreed  upon  on  September 
26th.  In  the  letter  of  the  plaintiffs  to  the  defendants  contain- 
ing their  account  sent  October  20,  they  did  not  allow  4i/^  per 
cent,  discount,  and  claimed  that  inasmuch  as  the  defendants 
had  not  paid  promptly,  as  they  said  they  would,  that  the  41^ 
per  cent,  discount  agreed  upon  on  September  26th  should  not  be 
allowed.  Upon  October  22,  after  Bettman  had  made  out  this 
contra  account  with  all  the  deductions,  which  showed  a  balance 
of  $1,553.31,  he  enclosed  a  check  with  the  account,  and  also  a 
letter  to  the  plaintiffs.  The  check  was  payable  to  the  plaintiffs, 
and  in  the  body  thereof  contained  a  statement,  **in  settlement 
of  the  account  in  full.*'  The  letter  was  dated  October  22.  The 
contra  account  was  dated  October  22,  but  the  check  was  dated 
October  24,  and  that  is  the  day  the  check,  the  account  and  the 
letter  were  sent — Sunday  having  intervened  between  the  22d 
and  24th.    In  this  letter  the  defendants  said: 

**  Replying  to  your  favor  of  the  20th  instant,  we  beg  to  state 
that  when  you  left  here  you  said  that  when  you  received  the 
goods  we  shipped  back  to  you,  you  would  send  us  a  statement, 
but  you  did  not  do  it.  We  had  to  write  you  for  the  statement. 
We  therefore  distinctly  hold  you  to  the  agreement  in  regard  to 
the  discount  and  enclose  herein  a  check  in  settlement  of  account. 

Bettman,  Cohen  &  Co." 


i< 


The  evidence  discloses  that  the  check,  the  letter  and  the  con- 
tra account  reached  the  plaintiffs,  and  there  is  evidence  tending 
to  show  that  at  the  time  the  check  was  received  it  contained  the 
endorsement  above  referred  to.  Furthermore  the  jury,  in  an- 
swer to  an  interrogatory,  found  as  a  matter  of  fact  that  the 
check  when  received  by  the  plaintiffs  did  contain  the  above 
endorsement,  **in  settlement  of  account  in  full,"  so  that  it  is 
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established  in  this  ease  that  the  check  was  received  in  that  con- 
dition. The  plaintiffs  banked  the  check,  and  after  it  had  gone 
through  the  clearing  house  and  been  collected  they  then  made  a 
further  demand  upon  defendants  for  some  $1,60().  Subse- 
quently they  admitted  that  from  the  $1,600  the  two  items  of 
September  17,  aggregating  $722.60,  should  be  deducted,  because 
the  defendants  never  received  the  goods  charged. 

Upon  the  trial  of  the  case,  upon  the  conclusion  of  all  the  evi- 
dence, counsel  for  the  defendants  requested  the  court  to  give 
the  following  special  charge,  which  the  court  refused  to  give: 

*'If  the  jury  should  find  that  on  October  24th,  1910,  there 
was  a  controversy  existing  between  the  plaintiff  and  the  de- 
fendant regarding  the  amount  due  from  the  defendant  to  the 
plaintiff,  and  that  the  defendant  sent  to  the  plaiiitiff  a  check, 
upon  which  appeared  the  words  *In  settlement  of  account  in 
fuir  and  that  the  plaintiff  received  this  check  and  retained  the 
same  and  used  it,  then  I  charge  you  that  there  was  an  accord 
and  satisfaction  in  this  case,  and  the  plaintiff  can  not  recover, 
and  the  defendant  is  entitled  to  a  verdict." 

We  are  of  the  opinion  that  under  the  evidence  in  the  case  it 
was  shown  that  there  was  a  controversy  between  these  parties 
on  the  24th  of  October,  1910,  when  the  check  was  received,  and 
prior  to  that  lime.  The  question  of  discounts  was  in  dispute, 
the  question  of  the  four  items  was  in  dispute,  the  question  of  the 
charge  made  for  bastings,  etc.,  was  in  dispute,  and  when  the 
account  was  sent  by  the  plaintiffs  setting  out  all  these  charges 
and  items  and  was  received  in  Cincinnati  by  the  defendants, 
and  the  defendants  took  up  that  account  and  made  out  what  they 
claimed  to  be  a  corrected  account  and  forwarded  that  to  the 
plaintiffs  with  a  check  for  the  balance  shown,  with  the  words 
quoted  above  endorsed  thereon,  and  that  account  with  the  letter 
and  the  check  went  to  the  plaintiffs,  they  were  chargeable  with 
notice  of  the  fact  that  the  defendants  disputed  the  correctness 
of  their  itemized  account  sent  on  October  20 ;  so  that  when  the 
plaintiffs  took  the  check  they  took  it  with  full  knowledge  that  the 
defendants  were  disputing  the  correctness  of  their  account  and 
were  tendering  the  check  in  full  payment  and  satisfaction  of 
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the  account.     We  are  therefore  of  the  opinion  that  the  court 
erred  in  refusing  to  give  this  special  charge. 

We  think  that  there  was  error  in  the  general  charge  of  the 
court  in  this,  to-wit,  that  the  court  (Record,  page  74)  used  the 
following  language  in  his  charge: 

**If  you  find  by  a  preponderance  of  the  evidence  that  it  did 
contain  these  words  *in  full  settlement  of  account  in  full'  when 
it  was  received  by  the  plaintiffs  in  Philadelphia,  then  you  will  go 
further  and  consider  whether  it  was  in  payment  in  full  of 
the  account  enclosed  by  the  defendants  with  the  check,  or  whether 
it  included  in  payment  in  full  of  the  entire  account  between  these 
parties,  and  if  you  find  that  it  was  in  payment  on  the  account 
that  was  enclosed  by  the  defendants  to  the  plaintiffs,  then  the 
plaintiffs  would  be  entitled  to  recover  whatever  balance  of  the 
account  they  had  against  the  defendants,  should  you  find  that 
they  are  entitled  to  anything.  Should  you  find  it  covered  the 
whole  account  as  presented  between  these  parties,  your  verdict 
will  be  for  the  defendants,  provided  you  find  there  is  a  bona 
fide  dispute  after  September  26th  and  that  these  words  were  in 
the  check  when  it  was  received  by  the  plaintiffs.  If  you  should 
find  the  check  was  only  in  payment  in  full  of  the  account  en- 
closed with  the  check,  which  was  sent  with  the  check  by  the  de- 
fendants, then  you  will  consider  the  other  items  not  included  in 
the  account  sued  on  by  the  defendants.  These  items,  as  the 
court  remembers,  are  the  shipments  of  July  15th  and  August 
10th  of  two  cases  of  goods.  If  you  find  they  were  not  included 
in  the  check,  then  if  they  were  ordered  by  the  defendants  from 
the  plaintiffs  and  plaintiffs  shipped  them  to  the  railroad  com- 
pany and  they  were  received  by  the  railroad  company,  they 
would  be  the  property  of  the  defendants  and  they  would  be 
liable  for  the  amount  and  your  verdict  would  be  for  the  amount 
of  the  goods.'* 

We  think  this  charge  had  a  tendency  to  mislead  the  jury 
into  finding  in  favor  of  the  plaintiffs  on  the  items  of  July  15 
and  August  20,  1910. 

The  jury,  upon  a  special  interrogatory  submitted  to  them, 
found  against  the  plaintiffs  and  in  favor  of  the  defendants  on 
the  question  of  the  endorsement  on  the  check,  and  this  being 
true,  we  are  of  the  opinion  that  it  was  the  duty  of  the  court, 
after  the  return  of  the  verdict,  to  have  granted  the  motion  of 
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the  defendants  to  enter  a  judgment  in  favor  of  the  defendants, 
notwithstanding  the  verdict,  and  that  the  facts  in  the  case  were 
such  that  the  defendants  were  entitled  to  a  verdict. 

We  think  the  law  point  in  this  case  has  been  settled  by  our 
Supreme  Court  in  the  case  of  The  Seeds  Grain  &  Hay  Co,  v. 
Conger,  83  Ohio  St.,  169,  the  syllabus  of  which  reads  as  follows : 

*'l.  When  there  is  a  hona  fide  dispute  over  an  unliquidated 
demand  and  the  debtor  tenders  an  amount  less  than  the  amount 
in  dispute,  upon  the  express  condition  that  it  shall  be  in  full  of 
the  disputed  claim,  the  creditor  has  but  one  alternative;  he 
must  accept  the  amount  tendered  up6n  the  terms  of  the  condi- 
tion, unless  the  condition  be  waived,  or  he  must  reject  it  entirely, 
or  if  he  has  received  the  amount  by  check  in  a  letter,  he  must 
return  it. 

**2.  Where  in  such  case  the  creditor  retains  a  check  which 
was  sent  upon  the  condition  that  it  shall  be  in  full  satisfaction 
of  the  debt  claimed  to  be  due,  and  receives  the  money  thereon 
and  notifies  the  debtor  that  the  amount  is  placed  to  his  credit, 
but  that  he  does  not  intend  that  the  same  shall  close  up  the 
matter  in  dispute,  to  which  the  debtor  makes  no  reply,  such 
silence  by  the  debtor  does  not  amount  to  a  withdrawal  of  the  con- 
dition which  accomi>anied  the  tender,  nor  a  waiver  of  it.  The 
transaction  is  an  accord  and  satisfaction.*' 


See  also  Brown-Ketcham  Iron  Works  v.  Hazen  et  al,  4  C.C. 
(N.S.),  582.  In  this  decision  of  the  circuit  court  of  this  county 
the  court  held : 

**The  law  in  Ohio  as  to  accord  and  satisfaction  does  not  differ 
from  that  of  other  states  or  of  the  federal  courts  in  that,  where 
a  liquidated  sum  is  due,  the  acceptance  of  a  draft  for  a  less  sum 
in  satisfaction  thereof  is  binding  as  in  full  satisfaction,  notwith- 
standing a  want  of  full  satisfaction." 

This  rule  of  course  applies  to  an  unliquidated  claim  such  as 
the  one  in  the  case  at  bar. 

To  the  same  effect  are  the  cases  of  C,  M,  &  S^.  P.  Ry,  Co.  v. 
Clark,  178  U.  S.,  353,  and  Ostrander  v.  Scott,  161  111..  339. 

Counsel  for  defendants  in  error,  plaintiffs  below,  have  cited 
several  authorities  to  the  effect  that  the  dispute  must  exist  before 
the  tender  of  the  payment  is  made  in  order  to  constitute  the 
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payment  of  a  smaller  sum  an  accord  and  satisfaction  of  the 
larger  sum  claimed.  Even  if  this  be  true,  the  court  is  of  the 
opinion  that  in  the  case  at  bar  there  was  a  controversy  and  dis- 
pute between  plaintiffs  and  defendants  in  this  case  with  refer- 
ence to  this  account,  and  inasmuch  as  there  was  but  one  ac- 
count, there  was  no  room  for  difference  as  to  what  account  was 
in  dispute.  It  was  the  account  which  the  plaintiffs  had  against 
the  defendants.  The  defendants  had  no  account  against  the 
plaintiffs,  and  the  memorandum  sent  by  the  defendants  through 
Mr.  Bettman  was  a  restatement  of  the  plaintiffs'  account  as  the 
defendants  claimed  it  should  be. 

For  the  reasons  stated  herein  we  are  of  the  opinion  that  the 
judgment  of  the  court  of  common  pleas  should  be  reversed  and 
this  court  should  enter  a  judgment  in  favor  of  the  defendants, 
as  the  court  of  common  pleas  should  have  done  on  the  motion  for 
judgment  non  obstante  veredicto. 

Judgment  reversed,  and  judgment  for  plaintiffs  in  error. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


OHIO  COUBTS  OF  APPEALS.  661 


lflS.l  Cuyahoga  County. 


REGULATION  OP  PUBLIC  LAUNDRIES. 

Court  of  Appeals  for  Cuyahoga  County. 

Yee  Bow  v.  City  op  CitEveland  bt  al. 

Decided,  July  15,  1918. 

Validity  of  Municipal  Ordinance— Providing  for  the  Licensing  of  Pub- 
lic Laundries— Definition  as  to  What  Shall  Constitute  a  Public 
Laundry— Vesting  of  Judicial  Power  in  a  Health  Commissioner'^ 
Complainants  Relegated  to  a  Less  Drastic  Remedy  than  the  In- 
validating of  the  Whole  Measure. 

1.  An  ordinance  providing  for  the  licensing  and  regulation  off  public 

laundries  is  not  open  to  constitutional  objection  because  off  the 
inadequacy  of  indeflniteness  of  the  definition  contained  therein  off 
public  laundries,  where  the  class  which  it  is  sought  to  designate  is 
described  as  laundries  serving  thirty  or  more  customers  per  week 
ffor  pay. 

2.  Nor  is  such  an  ordinance  rendered  invalid  by  the  delegation  to  the 

health  commissioner  of  authority  to  determine  what  shall  consti- 
tute adequate  ventilation  or  plumbing. 

3.  But  even  were  it  granted  that  such  an  ordinance  contains  some 

provisions  in  excess  af  the  power  granted  to  municipalities  with 
refdrehce  thereto,  there  is  ample  opportunity  in  a  court  or  dtse- 
where  to  invoke  relief  without  resort  to  so  drastic  a  remedy  as  the 
securing  of  a  decree  declaring  the  whole  measure  void. 

Boyd,  Cannon,  Brooks  &  Wickham,  for  plaintiff  in  error. 
Alfred  Clum,  contra. 

DUNLAP,  J. 

This  cause  is  here  on  appeal  from  the  judgment  of  the 
court  of  common  pleas,  and  is  a  suit  brought  by  the  plaintiff, 
a  citizen,  resident  and  tax-payer  of  the  city  of  Cleveland,  en- 
gaged in  the  laundry  business.  It  is  brought  on  behalf  of  him- 
self and  all  tax-payers  of  the  city  and  all  others  engaged  in  the 
laundry  business. 

Complaint  is  made  that  a  certain  ordinance  Number  42256^ 
entitled  *'An  Ordinance  Providing  for  the  Licensing  and  Begn- 
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lation  of  Public  Laundries,"  which  became  effective  May  1st, 
1917,  is  an  abuse  of  corporate  power  and  unconstitutional,  be- 
ing in  violation  of  Sections  1,  2  and  19  of  Article  I,  and  Section 
26  of  Article  II  of  the  Constitution  of  Ohio,  and  of  Section  8 
of  Article  I  of  the  Constitution  of  the  United  States. 

The  prayer  of  the  petition  is  for  an  injunction  restraining 
the  defendants  from  enforcing  said  ordinance  or  any  part  there- 
of. To  this  petition  a  demurrer  is  filed  and  the  question  for  our 
determination  is  the  suflSciency  of  the  petition. 

A  copy  of  the  ordinance  is  of  course  before  us,  being  at- 
tached to  the  petition.  Its  provisions  wiU  only  be  incidentally 
referred  to  in  this  opinion. 

No  technical  question  involving  the  propriety  of  the  proceed- 
iiigs  of  the  relief  sought  is  raised,  and  we  shall  treat  the  case  as 
involving  simply  the  questions  of  the  reasonableness  and  con- 
stitutioDiality  of  the  ordinance. 

The  able  brief  of  plaintiff  concedes  the  power  of  the  city 
of  Cleveland  to  regulate  the  public  laundry  business  as  a  means 
of  public  safety,  thus  distinctly  and  obligingly  narrowing  the 
inquiry,  and  urges  only  two  main  grounds  or  reasons  for  his 
claims  that  the  ordinance  is  unreasonable  and  unconstitutional. 

The  first  of  these  grounds  is  that  ''the  definition  of  'public 
laundry'  is  purely  arbitrary,  artificial  and  unreasonable."  Sec- 
tion 1  of  the  ordinance  provides : 

**Any  building,  structure,  place,  premises  or  establishment, 
which  is  used  for  the  purpose  of  laundering  wearing  apparel, 
table  or  bed  linen,  curtains,  rugs,  towels,  or  any  or  all  of  said 
articles  for  thirty  or  more  owners  of  such  articles  per  week, 
and  for  pay,  regulated  either  by  a  flat-rate,  piece  price,  or  by 
weight,  shall  be  deemed  a  public  laundry  for  the  purpose  of 
this  ordinance." 

It  must  be  obvious  tliat  an  ordinance  pretending  to  regu- 
late public  laundries  should  contain  a  definition  of  such  a 
laundry;  should  explain  what  constitutes  a  public  laundry, 
and  such  definition  from  the  very  nature  of  things,  unless  it  is 
to  include  the  humble  home  of  every  poor  washwoman,  must 
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be  more  or  less  arbitrary.  That  is  to  say,  a  line  of  demarfcation 
must  be  drawn  between  the  public  and  the  private  laundry.  Is 
it  the  number  of  the  customers  that  is  to  determine?  Or  is  it 
the  character  and  quality  of  the  work  1  Perhaps  the  very  wise 
Legislature  would  adopt  a  definition  which  partook  some- 
what of  both  of  these  ideas.  Thus  it  might  be  possible  to  have 
a  wiser  definition,  one  which  would  perhaps  embrace  a  laun- 
dry which  had  many  less  than  thirty  customers,  and  basing  the 
right  of  regulation  upon  the  amount  of  work  done  rather  than 
the  number  of  customers,  or  perhaps  with  equal  propriety  it 
could  be  based  upon  the  fact  of  the  employment  of  a  certain 
amount  of  help,  providing  all  the  time  the  idea  of  its  being 
a  public  laundry  was  kept  in  mind.  Any  one  or  all  of  such 
provisions  might  wisely  and  properly  be  in  this  definition. 
There  would  still  be  an  exception  created  in  favor  of  the  home 
of  the  poor  washwoman,  which  may  be  the  one  thing  that  this 
ordinance  intended  to  exempt  from  its  operation.  We  are  not 
claiming  that  a  definition  so  amended  would  be  ideal.  We 
are  not  even  claiming  that  it  would  be  better  or  more  prac- 
tical than  the  definition  contained  in  this  ordinance.  What  we 
mean  to  say  is  thait  it  is  not  in  human  experience  for  a  legis- 
lative body  to  adopt  the  very  best  and  wisest  ideas  upon  its 
first  attempt  to  enact  a  complicated  but  concededly  wise  regu- 
lative ordinance.  Such  laws  must  be  started  and  watched  and 
amended  as  occasion  may  arise  and  necessity  decree.  The  very, 
idea  of  a  ** public  laundry,''  however,  carries  with  it  the  idea 
of  an  unlimited  number  of  customers.  It  could  hardly  be  said 
that  a  laundry  which  was  under  contract  to  serve  only  certain 
customers  was  a  public  laundry,  but  even  such  a  laundry  comes 
within  the  provisions  of  this  ordinance  if  its  contracts  exceed 
thinty.  It  can  not  then  lay  claim  to  privacy.  And  so  it  is  ap- 
parent that  the  most  natural  basis  for  the  determination  of 
vehether  a  laundry  is  public  or  private  is  that  of  the  number  of 
customers,  and  not  the  other  considerations  which  we  have  so 
gratuitously  offered.  This  proposition,  if  one  granted,  narrows 
the  particular  question  we  are  now  considering.  Surely  the 
number  may  as  well  be  thirty  as  any  other  arbitrary  number. 


164        OHIO  COURTS  OF  APPEALS. 

Tee  Bow  y.  Cleveland  et  aL  (28  0.CJI. 

It  is  a  number  that  amply  protects  the  home  of  the  poor  wash- 
woman from  the  visits  of  the  health  commissioner  and  his 
deputies,  and  yet  which  probably  forces  every  person  in  purely 
public  laundry  business  to  look  well  to  his  surroundings  to  see 
that  he  complies  with  the  law. 

So  far  as  we  are  aware  legislation  of  this  kind  even  though 
somewhat  arbitrary  has  been  nearly  uniformly  upheld.  The 
principle  is  well  stated  by  Mr.  Justice  Field  in  the  case  of 
Barhier  v.  Connolly,  113  U.  S.,  27,  as  follows: 

**  Regulations  for  these  purposes  may  press  with  more  or 
less  weight  upon  one  than  upon  another,  but  they  are  designed, 
not  to  impose  unequal  or  unnecessary  restrictions  upon  any  one, 
but  to  promote,  with  as  little  individual  inconvenience  as  pos- 
sible, the  general  good.  Though,  in  many  respects,  necessarily 
special  in  their  character,  they  do  not  furnish  just  ground  of 
complaint  if  they  operate  alike  upon  all  persons  and  property 
under  the  same  circumstances  and  conditions.  Class  legisla- 
tion, discriminating  against  some  and  favoring  others,  is  pro- 
hibited, but  legislation  which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  the  sphere  of  its  opera- 
tion it  affects  alike  all  persons  similarly  situated,  is  not  within 
the  amendment.'' 

» 

We  are  cited  by  the  plaintiff  to  certain  Ohio  cases,  which  it 
is  contended  are  in  support  of  this  particular  objection  to  this 
ordinance,  but  we  do  not  quote  them  here,  for  we  think  the  pro- 
visions of  the  enactments  questioned  in  them  are  clearly  to  be 
distinguished  from  the  provisions  of  the  ordinance  in  question. 
We  think  that  the  following  authorities  are  more  or  less  in 
point  and  that  they  are  against  the  contention  of  plaintiff: 
Marmet  v.  State,  45  0.  S.,  63;  Toledo  v.  Brown,  14  C.C.(N.S.), 
165;  Welch  V.  Swasy,  193  Mass.,  364;  St,  Louis  v.  Bircher,  7 
Mo.  Ap.,  169;  Felgum  v.  NashviUe,  8  Lea  (Tenn.),  635;  Cohh 
V.  Durham  County,  122  N.  C,  307 ;  Hubhell  v.  Biggins,  148  la., 
37. 

In  our  opinion  the  definition  of  "public  laundry"  as  con- 
tained in  this  ordinance  sufficiently  meets  the  requirements  of 
our  Constitutions,  both  state  and  national,  and  is  a  reasonable 
definition.     Wo  therefore  find  no  valid  objection  to  this  ordi- 
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nance  for  this  reason^  and  we  pass  to  a  consideration  of  the 
second  ground,  which  is  that — 

**The  ordinance  grants  legislative  and  judicial  power  to  an 
administrative  officer." 

I 

It  is  argued  that  because  certain  sections  of  this  ordinance 
provide  for  approval  by  the  health  commissioner  before  the 
license  may  issue,  and  that  because  such  approval  can  only  be 
obtained  if  the  location,  the  construction,  the  ventilation,  the 
floor  space  and  the  sanitary  drainage  arrangements  are  suffi- 
cient to  properly  protect  the  public  health  and  the  health  of 
the  persons  to  be  employed  in  such  proposed  laundry,  that 
thereby  there  is  delegated  to  him  judicial  powers  and  perhaps 
legislative  powers;  that  he  is  left  to  be  the  sole  judge  of  what 
shall  constitute  ** adequate  ventilation,''  ''adequate  plumbing," 
etc.,  and  that  the  delegation  of  such  powers  is  in  contravention 
of  the  Constitution  of  Ohio.  We  are  not  inclined  to  go  deeply 
into  this  question.  It  is  apparent  that  rules  are  laid  down  in 
this  ordinance  for  the  guidance  of  the  health  commissioner  in 
many  of  the  particulars  requisite  for  the  conduct  of  the  lawful 
laundry,  and  these  rules  he  must  obey,  and  with  regard  to  them 
it  will  hardly  be  contended  that  this  ordinance  is  unconstitu- 
tional. The  most  that  can  be  said  for  this  contention  is  that 
there  are  some  matters,  such  as  ** adequate  plumbing,"  ** ade- 
quate ventilation,"  upon  which  he  passes  with  either  judicial 
or  legislative  power.  It  would  be  .improper  for  us  in  the  pres- 
ent case  to  pass  upon  the  validity  of  all  these  sections,  for  even 
if  we  found  some  invalid  and  in  contravention  of  the  Constitu- 
tion, we  would  not  be  justified  thereby  in  holding  the  ordinance 
as  a  whole  invalid.  The  doctrine  of  sustaining  the  valid  part 
of  legislation  in  spite  of  what  is  known  as  ** partial  invalidity" 
of  such  legislation  is  too  well  settled  in  Ohio  for  such  action 
upon  our  part.  We  are  not  conceding  that  the  passing  on 
** adequate  plumbing"  and  ''adequate  ventilation"  is  the  exer- 
cise of  a  power  forbidden  by  the  Constitution,  but  even  if  such 
concession  had  been  made,  we  are  firmly  of  the  opinion  that 
the  provisions  of  the  ordinance  granting  this  power  to  the  health 
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commissioner  are  not  so  interwoven  into  the  fabric  of  the  whole 
ordinance  as  to  be  unseparable  or  that  their  separation  would 
invalidate  or  destroy  the  entire  ordinance. 

In  our  view  at  the  present  time  and  for  the  present  case  it 
becomes  immaterial  that  there  are  or  may  be  some  unconstitu- 
tional provisions  in  this  ordinance.  It  would  perhaps  be  sur- 
prising if  there  were  none.  We  are  convinced  that  the  ordi- 
nAnce  has  enough  of  validity  about  it,  enough  of  virtue  in  it 
to  be  entitled  to  a  trial.  If  in  carrying  out  the  provisions  of 
this  ordinance  occasion  should  arise  for  individual  complaints, 
there  is  ample  opportunity  in  a  court  and  elsewhere  to  adjust 
such  differences  without  the  drastic  action  sought  by  plaintiff's 
petition. 

The  demurrer  to  the  petition  will  be  sustained  and  the  cause 
dismissed  at  plaintiff's  costs. 

Qrant,  J.,  and  Lawrence,  J.,  concur. 


ADMSSniUTY  OP  A  MEMORANDUM  WHICH  HAS  TAJLEB 
TO  RBPRBSH  WITNBSS'  MEMORY. 

Court  of  Appeals  for  Hamilton  County. 
Cincinnati  Traction  Co.  v.  May  Hackbtt. 

Decided,  May  24,  1915. 

Evidence — Memorandum  Which  Hus  Failed  to  Refresh  Memory  of  Wit- 
ness— Inadmissible  as  Substantive  Evidence — Book  Account  Dis- 
tinguished from  Records  of  an  Incident. 

Where  the  memory  of  a  witness  as  to  an  event  has  failed  and  a  memo- 
randum made  by  him  soon  after  the  event  and  relating  thereto 
is  offered  as  substantiye  evidence,  his  testimony  being  that  it  was 
made  by  him  but  he  has  little  or  no  recollection  of  the  event,  the 
memorandum  is  inadmissible  unless  it  is  shown  to  have  been  rir- 
tuaUy  co-incident  with  the  event,  and  this  is  especially  true  where 
the  memorandum  is  one  which  was  procured  in  view  of  possible  lltl- 
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gation  with  reference  to  the  matter  to  which  the  memorandum  re- 
fers. 

Kinkead  &  Rogers,  for  plaintiff  in  error. 
Hackett,  Yeatman  &  Rover,  contra. 

Gorman,  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of  the  court 
of  common  pleas.  The  defendant  in  error,  May  Hackett,  recov- 
ered a  verdict  and  judgment  against  the  plaintiff  in  error,  in  the 
court  below,  for  the  sum  of  $750,  on  account  of  personal  injuries 
claimed  to  have  been  sustained  by  her  on  or  about  November  22, 
1908,  because  of  the  sudden  jerkii^g  of  a  car  from  which  she  was 
alighting  as  a  passenger  near  Eighth  and  John  streets  in  Cin- 
cinnati. 

Two  grounds  of  error  are  claimed  by  plaintiff  in  error  in  its 
brief.  The  first  is  abandoned  because  of  the  decision  of  the 
Supreme  Court,  adverse  to  its  contention  on  this  point,  in  the 
case  of  Brogan  v.  Cincinnati  Trac.  Co.,  91  Ohio  St.,  403. 

This  leaves  but  one  ground  of  error  to  be  considered  by  this 
court,  to-wit:  error  of  the  trial  court  in  refusing  to  admit  in 
evidence  a  written  and  printed  statement  made  by  a  witness  the 
day  after  the  accident  occurred. 

The  record  discloses  that  the  defendant,  for  the  purpose  of 
showing  that  the  plaintiff  attempted  to  alight  from  the  car  before 
it  had  come  to  a  stop  and  while  it  was  in  motion,  offered  as  a 
witness,  Edward  Pestrop,  who  testified  that  he  was  on  the  rear 
platform  of  the  car  on  November  22,  1908,  when  plaintiff  was 
alighting  from  the  car.  He  remembered  the  day  of  the  month 
and  that  it  was  Sunday  at  about  7 :30  p.  m.  and  near  the  corner 
of  Eighth  and  John  streets  that  the  accident  occurred.  He  was 
then  asked : 

' '  Q.    Tell  the  jury  what  you  remember  about  it,  won 't  you  ! ' ' 

To  which  he  replied : 

**A.  That  is  about  all  I  remember.  I  don't  remember  seeing 
the  woman  get  off  or  don't  remember  only  what  I  have  said  on 
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that  statement  there ;  that  was  my  information  of  it  at  the  time, 
the  day  after  the  accident." 

He  was  then  shown  a  statement  consisting  of  printed  ques- 
tions, some  of  which  were  answered,  and  others  not  answered,  in 
the  handwriting  of  the  witness  and  signed  by  him,  purporting  to 
have  been  made  November  23,  1908,  the  day  after  the  accident. 
The  paper  had  been  sent  to  him  that  day  by  the  defendant,  with 
the  request  that  he  fill  in  as  many  blank  spaces  as  possible  on 
the  opposite  side  of  the  sheet  of  paper.  The  blank  spaces  filled 
in  were  in  the  handwriting  of  the  witness.  Among  other  ques- 
tions and  answers  thereon  were  these  three : 

(Printed.)  **Was  the  car  standing  or  moving f  If  moving, 
how  fast  ? 

(In  witness's  handwriting.)    **Was  moving  slowly." 

(Printed.)  **If  there  was  anyone  injured  or  any  property 
destroyed,  please  state  extent  of  same. 

(In  witness's  handwriting.)  **A  woman  fell  while  leaving 
the  car." 

(Printed.)  **What  in  your  opinion  was  the  direct  cause  of 
the  accident? 

(In  witness's  handwriting.)  **The  woman  stepped  from  the 
car  while  it  was  in  motion." 

After  examining  the  paper  he  was  asked  if  reading  the  paper 
refreshed  his  recollection  as  to  whether  or  not  he  saw  the  woman 
as  she  stepped  off  the  car  or  went  off  the  car.    He  answered : 

**No,  I  don't  remember  seeing  just  how  she  stepped  off  now." 

He  was  further  asked: 

.  ''And  looking  at  that  paper,  that  does  not  bring  it  back  to 
your  mindt" 
**No,  sir,"  he  answered. 

He  said  he  saw  the  woman  on  the  ground  as  she  was  being 
assisted  to  the  sidewalk.  He  was  then  asked  if  the  statement  was 
in  his  handwriting,  and  replied  **yes."  Hs  was  asked  if  the 
statements  made  on  the  paper  were  correct.  Objection  was  in- 
terposed and  sustained  by  the  court.    To  which  ruling  of  court 
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counsel  for  defendant  excepted  and  offered  to  show  by  the  wit- 
ness, if  he  were  permitted  to  answer,  that  they  were  correct. 
Counsel  for  defendant  then  offered  the  paper  in  evidence.  Ob- 
jection was  made  and  sustained,  and  an  exception  taken.  The 
paper  is  attached  to  the  bill  of  exceptions  and  made  a  part  of 
the  record.  There  were  witnesses  who  testified  that  the  car  had 
come  to  a  stop  and  as  plaintiff  was  in  the  act  of  alighting  it  was 
suddenly  started  with  a  jerk,  throwing  her  from  the  car.  There 
were  other  witnesses  who  testified  that  she  attempted  to  alight 
before  the  car  had  stopped  and  while  it  was  in  motion.  The 
jury  answered  a  special  interrogatory  that  the  injury  was  not 
caused  by  the  manner  in  which  the  car  was  brought  to  a  stop 
near  John  street. 

Was  it  error  for  the  court  to  exclude  this  paper? 

We  think  it  was  not.  The  only  statement  in  the  paper  which 
can  be  claimed  to  aid  the  cause  of  the  plaintiff  in  error  is  the  one 
in  answer  to  the  question  as  to  the  witness's  opinion  as  to  what 
was  the  direct  oause  of  the  accident.  The  question  as  to  the 
opinion  as  the  witness  as  to  what  was  the  direct  cause  of  the 
accident  was  clearly  objectionable,  and  if  the  witness  had  been 
asked  that  question  directly,  while  on  the  stand,  it  would  have 
been  the  duty  of  the  court  to  sustain  the  objection.  How  then 
can  it  be  claimed  that  the  witness's  opinion  may  be  secured  in- 
directly by  admitting  a  paper  in  which  he  states  his  opinion  as 
to  the  direct  cause  of  the  accident,  when  it  could  not  be  obtained 
directly  from  him  while  under  oath  upon  the  stand  T  The  paper 
could  not  be  admitted  without  admitting  this  objectionable  ques- 
tion and  answer,  and  therefore  the  entire  paper  was  properly 
excluded  on  this  ground.  It  will  be  noticed  that  the  witness  was 
asked  for  his  opinion  as  to  the  cause  of  the  accident;  not  what 
was  the  cause  of  the  accident.  His  answer  was  an  expression  of 
his  opinion  as  to  the  cause  of  the  accident.  His  answer  was  tan- 
tamount to  saying:  **In  my  opinion  the  woman  stepped  from  the 
car  while  it  was  in  motion."  The  next  question  on  the  paper, 
which  he  failed  to  answer,  was:  **Give  a  full  account  of  the  acci- 
dent as  witnessed  by  you,"  etc.  Furthermore,  on  the  stand  he 
testified  that  he  did  not  remember  seeing  the  woman  get  off  the 
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oar.  This  further  bears  out  the  conclusion  that  in  his  answer 
to  the  question  as  to  his  opinion  he  was  merely  giving  his  opinion, 
and  not  stating  as  a  fact  that  she  had  stepped  off  the  car  while 
it  was  in  motion. 

Furthermore,  we  are  of  the  opinion  that  this  paper,  which 
could  be  treated  in  no  other  light  than  as  a  memorandum  made 
by  the  witness  not  at  the  time  of  the  accident,  but  the  next  day, 
could  be  used  only  for  the  purpose  of  refreshing  his  recollection 
or  memory,  if  it  could  be  used  for  that  purpose,  which  is  doubt- 
ful in  view  of  the  fact  that  it  was  not  made  until  the  next  day. 
There  are  authorities,  and  some  of  them  are  cited  by  counsel 
for  plaintiff  in  error  in  their  brief,  which  hold  that,  while  a  court 
will  not  receive  as  evidence  a  memorandum  which  has  served  to 
refresh  the  recollection  of  a  witness,  yet,  where  after  reading  it 
a  witness  testifies  that  he  has  no  recollection  of  the  facts  therein 
stated,  but  that  the  memorandum  was  made  by  him  at  a  time  when 
the  events  recited  were  fresh  in  his  recollection  and  is  correct, 
such  memorandum  is  admissible.  An  examination  of  these  au- 
thorities will  disclose  that  these  are  cases  of  book  accounts,  or 
transactions  kept  in  the  usual  course  of  business  and  required 
to  be  kept  in  the  course  of  business  by  the  person  making  the 
memorandum  or  entries.  But  where  the  memorandum  is  pre- 
pared or  made  by  the  witness  at  the  instance  of  an  interested 
party,  as  in  this  case  it  was,  the  court  will  not  admit  the  memo- 
randum in  evidence  or  allow  it  to  be  used  by  the  witness  to 
refresh  his  recollection.  5  Jones,  Evidence,  Sec.  879,  and  I 
Wharton,  Evidence  (3d  Ed.),  Sec.  523. 

Where,  however,  the  witness's  memory  of  the  event  is  extin- 
guished, and  the  memorandum  is  offered  as  substantive  evi- 
dence, he  testifying  to  it  as  correct,  but  recollecting  notiiing  as 
to  its  contents,  then  it  is  inadmissible  unless  it  is  shown  to  be 
virtually  coincident  with  the  event.  This  is  eminently  the  case 
when  it  has  been  procured  in  view  of  litigation.  SteinkeUer  v. 
Newton,  9  Car  &  P.,  313,  315 ;  Washington  Ice  Co.  v.  Webster, 
68  Me.,  449,  470 ;  Church  v.  Perkins,  3  T.  R.,  749,  752,  and  Wig- 
more,  Evidence,  Sections  763,  90^-905  (pp.  127,  139,  Pocket 
Ed.). 
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In  the  case  of  Steinkeller  v.  Newton,  suproy  the  witness  eigh- 
teen mouths  before  the  trial  drew  up  a  paper  at  the  request  of 
the  party  calling  him,  and  the  court  would  not  even  permit 
him  to  refer  to  it  to  refresh  his  recollection,  much  less  admit  it 
in  evidence. 

We  do  not  believe  that  any  well-considered  case  can  be  found 
in  which  a  paper  such  as  this,  prepared  as  this  was  prepared, 
at  the  request  of  a  party  to  the  suit,  after  the  accident  had 
occurred  and  not  contemporaneous  therewith,  has  been  held 
admissible.  We  doubt  the  propriety  of  allowing  the  witness  to 
use  it  to  refresh  his  recollection,  because  of  the  manner  in  which 
it  was  procured — at  the  request  of  a  party  to  the  suit.  How- 
ever, we  do  not  hold  that  it  was  not  proper  to  use  it  to  refresh 
the  recollection  of  the  witness,  as  it  is  not  necessary  to  so  hold; 
but  we  do  hold  that  no  error  was  committed  by  the  court  in 
excluding  it  as  substantive  evidence. 

There  being  no  other  prejudicial  error  claimed  to  exist  in 
the  record,  the  judgment  of  the  common  pleas  court  is  affirmed. 

Jones  (E.  H.),  J.,  and  Jones  (O.  B.),  J.,  concur. 
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R£STOItATION  OF  AN  INJUNCTION  BY  PKRFECTION 

CUT  AN  APFKAL. 

Court  of  Appeals  for  Wayne  County. 

The  Massillon  Electric  &  Gas  Compant  v.  The 
Village  of  Obbville  et  al. 

Decided,  September  Term,  1914. 

Injunction — Order  Dissolving,  is  Suspended  hy  Perfecting  an  Appeal — 
Contempt  of  Court— Not  a  Defense  that  th&  Offense  Was  Due  to  the 
Advice  of  Counsel. 

1.  The  perfecting  of  an  appeal  by  the  filing  of  an  appeal  bond  suspends 

the  ord€r  of  a  lower  court  dissolving  an  injunction,  and  violation 
of  the  injunction  after  the  filing  of  the  appeal  bond  constitutes 
contempt  of  court 

2.  The  plea  that  parties  who  are  in  contempt  of  court  conmiitted  the 

offense  while  acting  upon  the  advice  of  counsel,  is  not  a  defense 
but  may  be  considered  in  mitigation  of  the  offense. 

Powell,  J. 

In  case  No.  638  an  application  was  made  that  several  of  the 
defendants  named  should  be  cited  to  show  cause  why  they  should 
not  be  proceeded  against  for  contempt  of  court  in  violation  of  the 
injunction  allowed  in  the  court  of  common  pleas  in  that  they  per- 
sisted in  doing  the  things  for  which  they  were  enjoined  immedi- 
ately after  said  injunction  was  dissolved  in  the  court  of  common 
pleas,  which  was  done  upon  the  hearing  of  the  case  on  its  merits 
and  before  the  perfection  of  an  appeal  by  the  plaintiff  in  the 
court  of  appeals. 

The  statutes  provide  that  an  appeal  may  be  perfected  upon  the 
dissolution  of  an  injunction  within  ten  days,  and  that  the  court 
dissolving  said  injunction  may  suspend  its  order  of  dissolution  for 
ten  days  to  allow  such  appeal  to  be  perfected.  This,  however, 
was  not  done  in  this  case.  The  dissolution  of  the  injunction  was 
entered  as  the  order  of  the  court  on  the  21st  day  of  May,  1914, 
and  the  appeal  bond  was  filed  on  the  26th  day  of  May,  1914.    Be- 
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tween  these  two  dates  certain  contracts,  which  the  village  had 
entered  into  for  the  purpose  of  erecting  an  electric  light  plant, 
were  changed  and  a  large  amount  of  money  was  paid  or  agreed 
to  be  paid  in  the  construction  of  said  plant  pursuant  to  sudi 
change  in  the  contract.  Some  of  these  changes  were  made  af- 
ter the  appeal  bond  had  been  filed  in  this  court  which  perfected 
the  appeal. 

It  is  contended  that  the  fifing  of  an  appeal  bond  did  not  re- 
new  the  order  of  injunction  that  existed  in  the  court  of  common 
pleas  before  the  dissolution  of  such  an  order.  This  court  is  of 
the  opinion  that  the  filing  of  an  appeal  bond  and  the  perfecting 
of  an  appeal  suspends  the  order  of  the  court  of  common  pleas 
dissolving  the  injunction  and  thereby  leaves  the  same  in  full 
force.  This  was  held  by  the  district  court  of  Hamilton  county 
in  the  case  of  Caldwell  v.  High,  6  0.  D.  Re-print,  1037,  and  the 
judgment  of  that  court  was  afiSrmed  by  the  Supreme  Court.  The 
statute  exists  in  practically  the  same  form  as  it  existed  when  this 
decision  was  made,  and  we  hold  that  from  and  after  the  filing  of 
the  appeal  bond  the  injunction  allowed  in  the  court  of  common 
pleas  was  in  full  force,  and  we  find  from  the  evidence  that  the 
different  defendants  charged  with  violating  the  order  of  injunc- 
tion did  violate  the  same.  And  while  they  claim  that  such  viola- 
tion was  upon  the  advice  of  their  counsel,  the  city  solicitor,  we 
think  that  is  not  a  defense,  although  it  may  be  considered  in  miti- 
gation of  the  actions  of  the  defendants  in  violating  said  injunc- 
tion. 

It  is  the  judgment  of  the  court  that  the  charges  against  the  de- 
fendants named,  constituting  the  board  of  public  affairs  in  said 
village,  together  with  H.  D.  Shannon,  one  of  the  contractors  of 
said  village,  are  sustained,  and  that  each  of  them  should  pay  a 
fine  of  $25,  together  with  an  equal  share  of  any  costs  made  in 
such  proceedings  in  contempt. 

Motion  for  a  new  trial,  if  one  is  filed,  wiU  be  overruled  and 
exceptions  may  be  noted. 

VooRHEES,  J.,  and  Shields,  J.,  concur. 
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VALIDITY  OP  INDEBTEDNESS  INCURRED  BY  A  CORPORATION 

IN  ACQUIRING  ITS  OWN  STOOL 

Ck>urt  of  Ai^peals  for  Hamilton  County. 
Jerome  Strauss  v.  The  Imperial  Motor  Car  Company.* 

Decided,  March  11,  1918. 

Corporations — Defense  of  Ultra  Vires  Not  Available — In  an  Action 
Against  a  Company  for  Recovery  of  Indebtedness  Incurred  in  Pur- 
chase of  Its  Oum  Stock,  When — Estoppel  Against  the  Owner  of  a 
Company  Deriving  a  Benefit  by  Using  the  Alias  of  the  Company. 

The  prohibition  against  a  corporation  acquiring  its  own  stock,  except 
in  satisfaction  of  a  debt  or  to  save  It  from  loss,  does  not  Justify 
the  defense  of  ultra  vires  in  an  action  against  the  company  for 
foreclosure  of  a  mortgage  securing  notes  given  by  the  company  in 
payment  for  a  block  of  its  own  stock,  where  to  sustain  such  a  de- 
fense would  confer  an  undeserved  benefit  upon  the  owner  of  the 
great  <bulk  of  the  stock  of  the  company.  Under  such  circumstances 
the  virtual  owner  of  the  company  is  estopped  from  using  its  alias 
to  set  up  a  plea  of  ultra  vires  against  the  notes  and  mortgage. 

Murray  Seasongood,  for  plaintiff. 
Johnson  &  Levy,  contra. 

By  the  Court. 

This  is  an  action  for  the  foreclosure  of  a  mortgage  on  real  es- 
tate and  the  collection  of  a  debt  which  represents  a  consideration 
of  one  hundred  shares  of  capital  stock  purchased  by  the  mort- 
gagor in  its  own  company. 

The  defense  of  ultra  vires  is  made,  and  by  cross-petition  the 
company  seeks  to  have  the  notes  and  mortgage  canceled,  and 
offers  to  return  to  plaintiff  the  stock  so  purchased. 

It  is  undoubtedly  the  law  as  sustained  by  the  leading  authori- 
ties that  a  corporation  can  not  purchase  or  acquire  its  own  stock 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  May  28,  1918. 
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except  in  satisfaction  of  a  debt  due  to  it,  or  under  other  ex* 
ceptional  circumstances  to  save  the  company  from  loss. 

If  the  transfer  of  this  stock  of  Jerome  Strauss  and  the  mak- 
ing  of  the  notes  and  mortgage  to  him  by  the  Imperial  Motor  Car 
Company  had  been  challenged  promptly  by  the  company  itself 
or  its  creditors  or  stockholders,  it  is  questionable  whether  it  could 
have  been  sustained ;  but  the  situation  as  presented  to  the  court 
shows  that  at  the  present  time  John  F.  Luhrman  is  not  only  the 
president  of  the  Imperial  Jfotor  Car  Company,  but  is  the  owner 
of  almost  the  entire  stock  of  said  company,  it  being  claimed  that 
he  owns  109-114ths  of  the  entire  stock  and  that  the  outstanding 
shares  are  held  by  others  for  purposes  of  organization. 

The  mortgage  and  notes  in  question  were  executed  March  4, 
1912.  The  contract  for  the  purchase  of  164  shares  of  stock  by 
John  F.  Luhrman  and  Albert  H.  Luhrman  from  Harry  C. 
Strauss  was  made  April  4,  1918,  and  it  was  based  upon  a  guar- 
anty that  said  164  shares  constituted  a  majority  of  the  capital 
stock  of  which  320  shares  were  then  outstanding,  and  that  the 
mortgage  indebtedness  of  said  corporation  amounted  to  $22,800 
which,  as  shown  by  the  statements  of  the  expert  accountant  made 
at  the  time  for  the  purposes  of  this  sale,  included  the  mortgage 
now  questioned. 

Said  contract  further  contained  a  provision  that — 

**any  objection  or  exception  to  the  condition  of  the  company  as 
being  diflPerent  from  the  condition  set  forth  in  said  accountant's 
report  shall  be  set  up  within  thirty  (30)  days  or  be  forever 
barred." 

J 
It  appears  that  no  question  was  raised  as  to  the  validity  of 

these  notes  and  mortgages  until  the  filing  of  this  suit  thereon, 
but  on  the  contrary  that  the  interest  was  regularly  paid  thereon 
by  the  company  under  Luhrman  *s  control  on  March  5,  1913, 
March  5,  1914,  and  March  5,  1915;  that  accountant's  statements 
were  taken  at  the  end  of  the  years  1912,  1913,  1914  and  1915  re- 
spectively, which  included  among  the  liabilities  of  the  company 
this  mortgage  of  $10,Q0O  to  Jerome  Strauss;  that  the  capital 
stock  of  the  company  was  increased  from  $32,000  to  $34,300  by 
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the  issue  of  $2,300  additional  stock  for  the  purchase  of  the  as- 
sets of  the  Cole  Motor  Sales  Company. 

The  tender  back  therefore  of  100  shares  of  stock  under  the 
present  condition  of  the  company  is  not  an  offer  to  put  the 
plaintiff  in  the  same  position  that  he  occupied  at  the  time  of  the 
making  of  the  mortgage. 

So  far  as  Mr.  John  F.  Luhrman,  the  real  party  in  interest, 
is  concerned,  his  purchase  of  the  stock,  and  his  whole  connection 
with  the  Imperial  Motor  Sales  Company  is  based  upon  the  valid- 
ity of  the  transaction  between  Jerome  Strauss  and  the  company 
and  the  existence  of  the  notes  and  mortgage  as  its  valid  debts 
and  obligations. 

It  would  confer  an  unexpected  and  undeserved  benefit  upon 
Mr.  Luhrman,  as  the  present  holder  of  practically  the  entire 
stock  in  the  company  to  hold  this  mortgage  and  the  notes  se- 
cured by  it  to  be  invalid.  Mr.  Luhrman  is  estopped  from  using 
the  (dias  of  the  corporation  to  set  up  a  plea  of  ultra  vires  as 
against  the  notes  and  mortgage.  State,  ex  rel,  v.  Standard  Oil 
Co,,  49  O.  S.,  137;  Smith  v.  Ooxvan,  18  C.C.(N.S.),  99,  103;  Old 
Dominion  Copper  Co,  v.  Lewisohn,  210  U.  S.,  206 ;  Norma  Min- 
ing Co.  V.  Mackay,  241  Fed.  Rep.,  syl.  5,  (C.  C.  A.  9). 

The  notes  and  mortgage  must  therefore  be  upheld  as  valid  un- 
der the  circumstances  of  this  case,  and  a  decree  of  foreclosure 
may  be  taken  in  favor  of  plaintiff. 

Jones,  P.  J.,  Gorman,  J.,  and  Hamilton,  J.,  all  concur. 
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REUEr  AGAINST  OBNOXIOUS  ODORS  FROM  A  DISPOSAL 

PLANT. 

Court  of  Api>eals  for  Stark  County. 

Lewis  F.  Reifsnydeb  et  al  v.  The  Canton  Fertilizer  & 

Chemical  Company. 

Decided,  April  1,  1918. 

Garbage  Disposal — Not  Within  the  Power  of  the  Legislature  to  Create  a 
Nuisance—Emission  of  Noxious  Odors  May  be  Enjoined. 

1.  The  authority  vested  in  municipalities  by  the  Legislature  to  con- 

tract for  garbage  disposal  does  not  authorize  the  creation  of  a  con- 
tinuing nuisance,  which  will  be  a  menace  to  health  and  an  injury 
to  private  property;  on  the  contrary  the  power  so  granted  must 
be  exercised  with  due  regard  to  the  health  and  comfort  of  the 
community  and  rights  of  property  owners,  and  where  not  so  ex- 
ercised injunctive  relief  may  be  granted. 

2.  The  fact  that  a  garbage  disposal  plant,  operating  under  contract  with 

a  municipality,  is  equipped  with  the  most  modern  facilities  and 
operated  with  skill  and  care  does  not  preclude  relief  from  smoke 
and  noxious  gases  and  odors  emitted   by  such   plant 

Webber  &  Turner,  for  plaintiflBg. 
Lynch,  Day,  Fimple  &  Lynch,  contra. 

HoucK,  J. 

This  is  a  suit  in  equity  in  which  the  plaintiffs  seek  to  enjoin 
the  defendant  company  from  operating  its  garbage  disposal 
plant,  located  near  the  city  of  Canton,  Ohio,  and  say  that  said 
plant  throws  off  offensive  gases,  smokes  and  odors,  which 
plaintiffs  claim  are  injurious  to  their  health,  and  further,  that 
their  homes,  by  reason  of  same,  have  become  and  are  almost 
useless. 

The  pleadings  being  somewhat  lengthy,  we  deem  it  necessary 
in  this  opinion  to  set  out  only  such  parts  as  we  think  essential 
to  a  proper  determination  of  the  facts  and  the  law  in  the  case. 

Plaintiffs'  petition  avers  that — 
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**said  so-called  garbage  disposal  plant  so  erected  by  said 
company,  and  which  is  now  opeiating  for  the  so-called  disposal  of 
the  garbage  so  delivered  by  said  city  of  Canton  to  it,  is  either 
totally  unfit  and  unsuited  for  the  purpose  of  a  garbage  dis- 
posal plant  and  for  the  purpose  of  properly  disposing  of  gar- 
bage, or  the  same  has  at  all  times  by  said  defendant  company 
been  so  unskilfully  and  inefiSciently  operated  as  to  cause  the 
same  to  be  so  unfit  and  ineflScient.  •  •  •  Plaintiffs  say 
that  they  are  not  well  enough  acquainted  with  the  mechanism 
of  a  plant  of  that  kind  and  character  to  allege  or  aver  as  to 
whether  or  not  the  cause  of  said  injuries  is  by  reason  of  the 
inefficient  operation  of  said  plant,  or  by  reason  of  the  fact 
that  said  plant  is  not  adapted  to  nor  is  it  fit  for  the  purpose 
of  a  garbage  disposal  plant." 

The  answer  of  the  defendant  denies  all  of  the  material  allega- 
tions of  plaintiffs'  petition,  and  affirmatively  sets  forth — 

''that  defendant's  said  plant  complained  of  in  plaintiffis' 
petition  was  built,  and  was  and  is  constructed  and  maintained 
upon  the  most  modern  sanitary  and  scientific  plans,  and  was  and 
is  equipped  and  operated  with  the  highest  degree  of  care, 
and  with  the  most  modern  and  improved  machinery,  mechan- 
ism and  devices  for  the  elimination  and  destruction  of  any  and 
all  odors,  vapors  and  gases  which  may  arise  in  the  operation  of 
said  plant,  or  which  in  any  wise  may  be  incident  thereto,  and 
that  no  odors,  vapors  or  gases  have  arisen  therefrom  save  and 
except  such  only  as  are  unavoidable,  and  are  necessarily  incident 
to  the  conduct  of  said  business  by  the  highest  degree  of  care, 
and  by  the  most  skilled  and  improved  methods,  both  as  to  the 
construction  of  said  plant  and  in  the  manner  of  its  operation.*' 


The  defendant,  as  a  further  defense,  says — 

"that  on  the  6th  day  of  December,  1916,  the  defendant  en- 
tered  into  a  written  contract  with  the  city  of  Canton,  Ohio, 
for  the  erection  by  defendant  of  a  garbage  disposal  plant  ad- 
jacent to  its  said  fertilizing  and  rendering  plant  and  for  the 
disposal  thereat  by  defendant  of  the  gar'bage  collected  by  said 
city  within  the  limits  of  said  municipal  corporation  during  a 
period  of  ten  years  after  said  disposal  plant  was  completed  and 
ready  for  operation.  That  said  contract  between  said  city 
and  defendant  was  duly  made  and  entered  into,  and  said  dis- 
posal plant  constructed  and  operated  under  it,  and  in  accord- 
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ance  with  and  as  authorized  by  the  provisions  of  law  contained 
in  Section  3809  of  the  General  Code  of  this  state,  and  under 
and  in  pursuance  of  an  ordinance  duly  passed  by  the  council  of 
said  city,  on  the  27th  day  of  November,  1916,  authorizing  the 
making  of  said  contract  on  behalf  of  said  city.  •  ♦  •  De- 
fendant especially  denies  that  it  at  any  time  in  the  operation 
of  its  said  plant  has  caused  plaintiffs  or  any  of  them  any  act- 
ual, substantial  or  material  injury  or  annoyance  in  the  use  and 
occupancy  of  their  homes,  and  avers  that  in  the  event  the  opera- 
tion of  said  disposal  plant  is  enjoined  and  discontinued,  such 
action  would  result  in  great  and  immediate  loss  and  damage 
to  the  city  of  Canton  and  to  the  defendant,  and  would  result  in 
great  and  irreparable  injury  to  the  health  and  welfare  of  the 
residents  of  said  city  and  the  community  at  large." 

Counsel  for  defendant  in  their  printed  brief  say — 

*'that  the  garbage  disposal  plant  in  question,  having  been 
erected  by  defendant  at  a  place  designated  by  the  city  of 
Canton,  under  a  contract  entered  into  by  defendant  for  the 
purpose  of  conserving  the  public  welfare,  in  pursuance  of  legis- 
lative authority  conferred  upon  the  city  by  Sfeotion  3809  of 
the  Generalr  Cede,  its  operation  can  not  properly  be  enjoined, 
providing  the  plant  is  properly  constructed,  and  equipped 
and  operated  with  the  highest  degree  of  care  and  skill,  so  as  to 
produce  the  least  possible  annoyance. '* 

To  this  claim  we  can  not  and  do  not  assent.  While  it  is 
true  that  the  Legislature  has  enacted  a  law  authorizing  a  city 
to  cotitract  for  garbage  disposal,  yet  the  Legislature  can  not 
authorize  the  creation  of  a  continuing  nuisance,  which  in  effect 
becomes  a  standing  menace  to  health,  and  destroys  private 
property.  It  seems  to  us  that  the  power  granted  by  the  Legis- 
lature to  municipalities  in  this  respect  is  to  be  exercised  with 
due  regard  for  the  health  and  comfort  of  a  community,  and 
when  not  so  exercised  courts  of  equity  will  not  and  should  not 
deny  an  application  for  relief  until  violated  private  rights  have 
been  in  some  way  protected.  Does  the  mere  fact  that  a  garbage 
disposal  plant  is  constructed,  equipped  and  operated  with  the 
highest  degree  of  care  and  skill,  so  as  to  produce  the  least  pos- 
sible annoyance,  bar  and  preclude  plaintiffs  from  the  relief 
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asked  by  them  in  their  petition,  in  the  face  of  the  faet  that 
the  evidence  before  ns  clearly  shows  that  the  plant  as  now 
operated  emits  gases,  smokes,  vapors  and  noxious  odors,  to  the 
injury  of  the  health  of  plaintiffs,  as  well  as  to  the  material  in- 
jury of  their  property  ?    Certainly  not. 

The  plant  may  be  conducted  with  as  little  annoyance  as  those 
who  operate  it  can  produce,  yet  does  not  the  law  require  it  to 
be  so  operated  as  not  to  injure  the  health  of  persons  living 
near  it?  Also  that  it  shall  not  throw  off  destructive  vapors,- 
causing  injury  not  only  to  human  life  but  destruction  to  prop- 
erty as  well?  There  can  be  but  one  answer,  and  that  is  in  the 
affirmative. 

The  owner  of  a  garbage  disposal  plant  has  a  right  to  send 
the  smoke,  vapors  and  noxious  odors  from  the  same  into  the  open 
air,  provided  no  one  is  actually  injured  or  annoyed  thereby; 
but  such  owner  has  no  right  to  cast  off  from  such  plant  smokes, 
noxious  odors  and  unwholesome  smells  upon  his  neighbor's  home 
and  property,  and  then  plead  as  a  defense  that  he  has  done 
so  with  as  little  annoyance  and  inconvenience  as  possible.  Such 
owner  will  not  be  allowed  to  manage,  control  and  operate  his 
business  according  to  his  own  notions  of  how  it  shall  be  done, 
in  total  disregard  of  the  health  and  comfort  of  his  neighbor.  A 
person  is  bound  to  use  his  own  property  in  such  way  and  man- 
ner as  not  to  injure  the  property  of  his  neighbor:  therefore  a 
use  which  produces  injurious  and  destructive  vapors,  smokes  and 
noxious  odors,  causing  an  annoyance  to  property  owners  in  the 
neighborhood,  is  such  an  annoyance  as  will  authorize  a  court 
of  equity  to  act  and  grant  the  proper  relief. 

We  must  bear  in  mind  that  the  city  of  Canton  is  not  a  party 
to  this  suit,  nor^is  it  necessary  or  proper  that  it  should  be. 
The  fact  that  it  made  a  contract  with  the  defendant  in  this 
case  to  dispose  of  its  garbage  does  not  add  to  or  take  from  the 
plaintiffs  any  of  their  legal  or  equitable  rights  in  the  premises, 
and  it  in  no  wise  creates  in  the  defendant  any  greater  rights  in 
law  or  equity  as  to  the  proper  determination  of  this  suit. 

Coming  now  to  a  brief  discussion  of  what  appears  to  us  to 
be  the  real  question  in  the  case,  have  the  plaintiffs  or  any  of 
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them  suffered  any  actual,  substantial  or  material  inconvenience 
or  annoyance  in  their  homes,  or  have  any  of  them  been  in- 
jured in  health!  This  mufirt;  be  determined  by  the  evidence  in 
the  case,  which  consists  of  more  than  nine  hundred  pages  of 
typewritten  matter.  We  have  read  this  testimony  with  much 
care  and  no  small  amount  of  labor.  Before  the  plaintiffs  are  en- 
titled to  the  relief  prayed  for  in  their  petition  they  must  es- 
tablish 'by  clear  proof  all  of  their  material  allegations,  as  set 
forth  in  their  said  petition.  A  court  of  equity  is  not  authorized 
to  grant  injunctive  relief  unless  the  proof  clearly  warrants  it« 
We  are  then  led  to  inquire,  how  stand  the  issues  of  fact  in 
this  case  t  The  great  weight  of  the  evidence  is  with  the  plaintiffs, 
and  they  have  fully  satisfied  us  that  the  claim  they  make  is 
right,  and  is  clearly  sustained  by  the  evidence  in  the  case. 

After  a  careful  consideration  of  the  whole  case  we  are  of  the 
opinion  that  the  plaintiffs  are  entitled  to  an  injunction  restrain- 
ing and  preventing  the  defendant  from  operating  its  said  plant 
in  such  a  way  or  manner  as  to  cause  offensive  or  noxious  odors, 
vapors,  gases  and  smokes  to  be  thrown  off  or  cast  from  its  plant 
upon  the  homes  or  premises  of  said  plaintiffs,  or  either  of  them, 
to  the  substantial  or  material  injury  or  annoyance  of  the  said 
plaintiffis  or  any  of  them. 

Decree  and  judgment  accordingly. 

PowTELL,  J.,  and  Shields,  J.,  concur. 
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UABIUTY  TO  ABUTTINC  OWHUL  FOR  DAMAGE  TO 

SHADE  TIUUCS. 

Ck)urt  of  Appeals  for  Clermont  County. 

Village  of  Amslia  et  al  v.  Hicks. 

Decided,  November  10,  1915. 

Shade  Trees — Abutting  Owner  May  Recover  For  Unnecessary  and 
Injurious  Trimming  by  the  Municipality  or  its  Contractor— Not 
Necessary  in  Such  a  Oase  that  a  Claim  for  Damaffes  SJ^ould  be 
Filed  Before  Suit  is  Begun, 

1.  A  Tillage  and  a  contractor  with  such  village,  for  the  stringing 

of  wires  for  supplying  electric  light  for  lighting  the  streets  and 
for  commercial  purposes,  are  liable  in  damages  to  an  abutting 
lot  owner  whose  trees  in  front  of  his  property  and  within  the 
lines  of  the  public  highway  are  injured  by  being  unnecessarily 
and  recklessly  trimmed  by  the  employees  of  such  contractor, 
where  the  council  of  such  village  attempted  to  grant  a  "free 
tree  trimming  privilege"   to   the  contractor. 

2.  In  such  a  case  a  claim  for  damages  on  the  part  of  the  abutting 

lot  owner  is  not  such  a  claim  as  must  be  filed  under  the  pro- 
visions of  Section  3830,  General  Code,  before  suit  is  commenced. 

Allen  M.  Nichols  and  Davis  &  Paxton^  for  plaintiflEs  in  error. 
C.  B.  Nichols,  Eli  H,  Speidel  and  Joseph  Sagmeister,  contra. 

% 
Jones  (Oliver  B.),  J. 

Plaintiffs  in  error  seek  to  reverse  the  judgment  against  them 
in  the  common  pleas  court  by  the  defendant  in  error,  who  was 
plaintiff  below,  for  damages  done  to  her  shade  trees  standing 
inside  the  curb  line  in  front  of  her  property  upon  a  street  in 
the  village  of  Amelia. 

Plaintiff  in  error,  Charles  Pommert,  was  the  contractor  with 
said  village  for  the  stringing  of  wires  for  supplying  electric  light 
both  for  lighting  the  streets  and  for  commercial  purposes  in  light- 
ing the  homes  of  its  residents.  Plaintiff  below,  Anna  M.  Hicks, 
claimed  that  in  stringing  these  wires  her  shade  trees  had  been 
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uimecessarily,  heedlessly,  recklessly  and  maliciously  cut  and 
trimmed  in  such  manner  las  to  injure  the  beauty,  health  and  prob- 
able life  of  the  trees,  and  thus  to  damage  her  property. 

There  is  no  dispute  as  to  the  fact  that  the  shade  trees  in  ques- 
tion were  the  property  of  plaintiff,  and  that  they  had  stood  in  the 
street  in  front  of  her  property  for  many  years  and  were  highly 
desirable  for  the  purpose  of  shade  and  in  adding  beauty  to  the 
appearance  of  the  property.  The  record  shows  that  the  trees 
were  very  severely  cut,  many  large  limbs  being  taken  out  of  the 
centers  and  tops  of  the  trees,  and  that  great  injury  was  thus 
occasioned  to  them.  It  is  contended,  however,  on  the  part  of 
defendants,  that  all  of  the  cutting  that  was  done  was  necessary 
for  the  purpose  of  the  proper  stringing  of  the  electric  light 
wires. 

Under  Section  3618,  General  Code,  the  village  has  authority 
to  establish,  maintain  and  operate  a  municipal  lighting  plant  and 
is  empowered  to  determine  the  plan  and  method  of  its  distribu- 
tion. The  stringing  of  wires  upon  poles  in  the  streets  is  a  usual 
method  of  conveying  the  current  necessary  for  such  lighting,  and 
was  the  one  adopted  here,  although  other  plans  could  have  been 
used  which  would  not  have  required  any  trimming  of  trees. 

Our  Supreme  Court  has  recognized  the  property  rights  of  the 
abutting  lot  owner  in  trees  and  shrubbery  in  front  of  his  prop- 
erty and  within  the  lines  of  the  public  highway.  (Phifer  v.  Cox, 
21  Ohio  St.,  248,  and  Daily  et  al  v.  State,  51  Ohio  St.,  348.) 
The  village  has,  however,  the  power,  by  virtue  of  Section  3630, 
General  Code,  to  regulate  the  planting,  trimming  and  preserva- 
tion of  shade  trees  in  the  streets  and  highways. 

On  behalf  of  the  plaintiffs  in  error  it  is  contended  that  the 
council  of  the  village  has  absolute  discretion  as  to  what  consti- 
tutes an  obstruction  in  a  street,  and  that  whenever  a  shade  tree 
becomes  such  an  obstruction  in  the  opinion  of  council,  the  vil- 
lage has  the  right  to  cause  its  removal,  and,  therefore,  that  the 
village  had  the  right  to  determine  that  it  was  necessary  to  trim 
and  cut  off  all  that  portion  of  plaintiff's  shade  trees  necessary  to 
provide  a  free  area  within  which  to  string  the  necessary  wires 
for  the  light  plant;  that  only  such  trimming  had  been  done  by 
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the  village  and  its  contractor,  and  that  therefore  plaintiff  below 
was  not  entitled  to  recover. 

In  support  of  this  claim  of  absolute  discretion  upon  the  part 
of  the  village  officials  counsel  rely  upon  authorities  such  as  Chase 
V.  Oshkosh,  81  Wis.,  313;  Taie  v.  Oreenshorough,  114  N.  Car., 
392,  and  Vanderhurst  v.  Tholcke,  113  Cal.,  147.  Other  cases 
leave  the  matter  of  necessity  as  a  question  of  fact  to  be  deter- 
mined by  the  court  and  not  arbitrarily  by  the  officials  of  the 
municipality.  Frostburg  v.  Wifieland,  98  Md.,  239,  and  Everett 
V.  Council  Bluffs,  46  la.,  66. 

In  the  case  of  Newcomer stown  v.  Dickenson,  14  C.C.(N.S.), 
191  (affirmed  77  Ohio  St.,  597),  it  was  determined  that  the 
officers  of  the  municipality  have  no  right  to  destroy  shade  trees 
in  front  of  the  property  of  an  abutting  property  owner,  unless 
their  removal  becomes  necessary  for  street  purposes.  The  ques- 
tion of  this  necessity  was  passed  upon  by  the  court,  and  a  judg- 
ment rendered  in  favor  of  the  property  owner  for  damages  be-- 
cause  of  the  destruction  of  his  shade  trees  was  sustained. 

In  Massillon  v.  Huff,  14  C.C.(N.S.),  193,  the  question  was  left 
to  the  jury  whether  the  contractors  and  the  city  engineer  in  the 
construction  of  the  improvement  of  the  street  must  of  necessity 
have  destroyed  the  trees,  or  whether  the  doing  of  the  same  was 
an  unnecessary  and  wanton  violation  of  plaintiff's  rights,  for 
which  he  might  recover. 

These  cases  would  indicate  that  the  declaration  of  council  as 
to  the  necessity  of  the  trimming  of  plaintiff's  trees  would  not 
necessarily  be  final.  A  court  could  undoubtedly  consider  the 
facts  in  order  to  determine  whether  or  not  such  official  disereti(m 
had  been  abused,  even  if  its  existence  to  the  extent  claimed  by 
defendants  below  were  conceded.  But  in  the  case  here  pr^ 
sented  by  the  record  there  was  no  determination  by  council  as 
to  the  necessity  of  trimming  plaintiff's  trees.  On  the  contrary, 
whatever  action  was  taken  by  council  was  simply  to  grant  to  the 
village  contractor,  Mr.  Pommert,  as  called  for  in  his  proposition 
to  string  the  wires,  a  *'free  tree  trimming  privilege."  The 
record  fails  to  show  any  consideration  by  the  council  itself  of 
what  trimming  was  necessary  or  any  order  requiring  any  of  the 
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trees  in  question  to  be  trimmed.  And  Mr.  Pommert,  the  con- 
tractor, likewise  failed  to  give  any  directions  in  regard  to  any 
specific  tree.  He  simply  bought  four  saws  and  placed  them  in 
the  hands  of  his  linemen,  enjoining  them,  as  he  says,  to  do  no 
more  Iximming  than  was  necessary.  Thus  we  find  that  if  the 
absolute  discretion  is  vested  in  council,  they  failed  to  exercise  it, 
undertaking  to  devolve  their  rights  in  the  matter  entirely  into 
the  hands  of  their  contractor,  who  in  turn  simply  relied  upon 
the  good  sense  and  discretion  of  his  men,  he  himself  not  being 
present  while  most  of  this  work  was  being  done. 

The  evidence  shows  that  the  jury  were  justified  in  finding  that 
unnecessary  trimming  had  been  done  and  that  plaintiff  had  been 
thereby  damaged.  Although  plaintiff's  trees  were  the  only  ones 
trimmed  in  the  stringing  of  the  wires,  no  malice  was  shown  in 
the  matter,  but  a  recklessness  of  her  rights  which  seems  inex- 
cusable. And  while  the  evidence  might  be  considered  unsatis- 
factory in  fixing  accurately  the  extent  of  this  damage,  the  judg- 
ment as  finally  entered  is  fully  supported  by  the  evidence. 

A  careful  examination  of  the  record  fails  to  show  that  there 
was  any  prejudicial  error  committed  by  the  trial  court  either  in 
the  refusal  of  any  of  the  special  charges  requested  by  defendants 
or  in  the  general  charge,  which  fairly  submitted  the  case  to  the 
jury;  nor  do  we  find  any  other  prejudicial  error  shown  by  the 
record. 

A  point  is  made  by  the  plaintiffs  in  error  that  no  claim  for 
damages  was  filed  under  the  provision  of  Section  3830,  General 
Code,  before  suit  was  brought.  This  section  has  been  construed 
by  the  Supreme  Court  in  Ironton  v.  Weihle,  78  Ohio  St.,  41,  and 
would  not  apply  to  such  claim  as  is  presented  in  this  case. 

The  judgment  will  therefore  be  affirmed. 

Jones  (E.  H.),  J.,  and  Gorman  J.,  concur. 


686  OmO  OOUBTS  OP  APPEALS. 

Newburgh  Heights  ▼.  French  et  al.  [28  O.G JL 


D£TACHMENT  Or  IXMtlTORY  FROM  MVNICIPALITIES. 

Court  of  Appeals  for  Cuyahoga  County. 

The  Yusuloe  of  Newbubgh  Hmqhts  v.  H.  L.  Fbench  bt  au 

Decided,  June  26,  1918. 

Validity  of  Detachment  of  Territory  Proceedings — Constitutionality 
of  the  Statutes  Providing  Therefor— Abandonment  of  Village 
Qovemmjent  and  Erection  of  the  Territory  Into  a  Township  With- 
in  the  Discretion  of  Its  Inhabitants, 

1.  The  entire  matter  of  the  creation  and  organization  of  municipalities, 

the  enlargement  or  restriction  of  their  boundaries,  and  the  rais- 
ing, division  and  distribution  of  their  revenues  has  been  com- 
mitted in  Ohio  to  the  Legislature,  and  the  constitutionality  of 
measures  enacted  by  the  Legislature  in  that  behalf  depends  in 
no  way  upon  their  wisdom. 

2.  The  statutes  providing  procedure  for  the  detachment  of  territory 

from  municipalities  are  constitutional  enactments,  and  the  re- 
sult of  an  election  for  the  detachment  of  territory  can  not  be  In- 
validated  long  thereafter  on  an  allegation  that  the  election  was 
not  held  within  the  twenty  day  period,  or  that  the  expenses 
were  borne  by  persons  interested  in  securing  such  detachment 

Kraus  &  McMasters  and  J.  A.  Cline,  for  plaintiff. 
Samuel  Doerfler  and  Lacker,  Oreen  &  Woods,  contra. 

DUNLAP,  J. 

This  cause  is  here  on  appeal  from  the  judgment  of  the  court 
of  common  pleas.  The  suit  is  brought  by  the  village  of  New- 
burgh Heights,  a  municipal  corporation.  The  defendants  are 
the  members  of  the  deputy  board  of  state  supervisors  and  in- 
spectors of  elections  for  said  county,  who  are  sued  in  that 
capacity.  Joined  with  them  are  the  auditor  of  the  county  and 
the  three  members  of  the  budget  commission  of  the  county. 

The  suit  is  the  aftermath  of  an  election  and  is  brought  to 
enjoin  the  holding  of  another  and  for  further  relief,  which  will 
be  mentioned  later  in  this  opinion. 
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The  facts  disclosed  by  the  petition  are:  that  on  November 
16,  1917,  a  petition  was  filed  with  the  board  of  deputy  state 
supervisors  and  inspectors  of  elections  of  Cuyahoga  county,  Ohio, 
properly  signed,  containing  a  description  of  certain  territory 
which  the  petitioners  desired  to  detach  from  said  village  of 
Newburgh  Heights,  and  praying  for  an  election  for  the  purpose 
of  determining  whether  or  not  the  same  should  be  detached  and 
become  a  new  township;  that  upon  the  filing  of  said  petition 
said  board  of  elections  ordered  an  election  to  be  held  on  Decem- 
ber 4,  1917,  and  then  later  on  November  28,  1917,  without  a 
new  petition  being  filed,  ordered  the  election  to  be  held  Decem- 
ber 11,  1917,  which  was  more  than  twenty  days  after  the  filing 
of  the  petition,  and  was  thus  contrary  to  law ;  that  the  election 
was  accordingly  held  and  resulted  in  a  majority  of  the  votes 
being  in  favor  of  the  detachment  of  said  territory  and  its  erec- 
tion into  a  new  township  to  be  called  Willow;  and  the  result 
of  said  election  has  been  certified  to  the  Secretary  of  State  of 
Ohio. 

It  is  then  asserted  that  the  territory  described  in  said  petitioq 
so  sought  to  be  detached  from  the  plaintiff  village  contained 
about  1,800  acres  of  land,  having  a  population  of  about  400 
persons;  that  the  total  valuation  of  properly  on  the  tax  dupli- 
cate of  Newburgh  Heights  village  prior  to  said  election  was  about 
$12,000,000^  arid  that  the  tax  valuation  of  property  listed  for 
the  portion  of  said  village  sought  to  be  detached  was  about 
$11,000,000,  leaving  a  valuation  in  Newburgh  Heights  village 
if  said  territory  is  detached  of  less  than  a  million  dollars,  which 
will  be  inadequate  to  support  the  governmental  functions  of 
said  village;  that  the  portion  which  still  constitutes  the  village 
has  a  very  much  greater  population  than  the  part  here  sought 
to  be  detached.  It  is  also  averred  that  the  description  of  the 
part  sought  to  be  detached  follows  no  regular  or  well-defined 
lines,  but  was  drawn  in  such  a  manner  as  to  include  in  it  the 
large  manufacturing  plants  of  said  village  and  farm  land  con- 
taining but  few  residences  and  mercantile  buildings,  and  that 
said  attempt  to  detach  was  in^igated  by  certain  large  corpora- 
tions owning  valuable  property  in  said  detached  part.     It  is 
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claimed  that  the  detachment  of  said  part  was  an  unreasonable, 
arbitrary  and  an  unfair  division  of  the  village,  and  that  its 
detachment  will  work  an  irreparable  injury  to  the  village  and 
its  citizens.  It  is  also  complained  that  contrary  to  law  one 
H.  H.  Shuler,  an  agent  of  the  American  Steel  &  Wire  Company 
and  other  larg^  corporations,  promised  and  offered  the  petition- 
ers signing  said  petition,  prior  to  the  signing  of  the  same,  that 
if  they  would  sign  the  petition  requesting  that  an  election  be 
held,  that  the  said  corporations  would  defray  all  expenses  in- 
volved in  the  holding  of  said  election,  and  in  filing,  recording 
and  transcribing  the  records  necessary  to  secure  said  detach- 
ment, and  thus  save  the  petitioners  from  any  expense,  and  that 
said  petitioners  would  not  have  signed  the  petition  but  for  said 
promise,  and  that  the  same  invalidates  the  election  held  by. 
virtue  of  said  petition. 

The  claim  is  made  that  said  corporation  inspired  said  detach- 
ment of  territory  for  the  purpose  of  evading  their  fair  share  of 
taxation. 

It  is  also  charged  that  no  portion  of  said  territory  so  sought 
to  be  detached  is  contiguous  to  an  adjoining  township  as  re^ 
quired  by  law,  but  it  is  conceded  in  a  supplemental  petition, 
filed  for  the  purpose  of  putting  the  court  in  possession  of  the 
exact  facts  regarding  its  contiguity  to  an  adjoining  township, 
that  the  territory  sought  to  be  detached  from  said  village  was 

m 

at  all  times  mentioned  in  the  pleadings  contiguous  to  and  did 
adjoin  the  township  of  Cleveland,  the  township  of  Brookl}^! 
Heights,  the  township  of  East  Independence,  and  the  township 
of  South  Newburgh;  that  the  township  of  Brooklyn  Heights 
was  coterminous  in  boundary  with  the  village  of  Brooklyn 
Heights;  that  the  towni^ip  of  East  Independence  was  cotermi- 
nous in  boundary  with  the  village  of  Independence;  that  the 
township  of  South  Newburgh  was  coterminous  in  boundary  with 
the  village  of  South  Newburgh;  that  the  boundary  line  of  the 
township  of  Cleveland  was  coterminous  with  the  boundary  line 
of  the  city  of  Cleveland  at  all  points  where  said  boundary  line 
was  contiguous  to  and  adjoined  the  territory  sought  to  be  de- 
tached, but  that  at  other  points  the  city  of  Cleveland  included 
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territory  not  included  within  the  township  of  Cleveland,  and 
that  no  township  ofBeers  perform  any  duties  in  the  city  of 
Cleveland  adjoining  Newburgh  Heights  village  as  originally 
constituted. 

Having  cited  these  claimed  violations  of  the  law  in  the  pro- 
ceedings leading  up  to  and  consummated  in  said  election  of 
December  11,  1917,  and  which  it  is  claimed  render  all  of  said 
proceedings  invalid  and  of  no  force  and  effect,  information  is 
then  given  to  the  court  that  the  county  commissioners  have 
given  notice  that  an  election  will  be  held  on  February  2,  1918, 
for  the  purpose  of  selecting  officers  of  Willow  township,  being 
that  portion  of  the  territory  sought  to  be  detached,  and  that 
the  deputy  state  supervisors  and  inspectors  of  elections  are 
preparing  to  and  will  prepare,  unless  enjoined  by  the  court, 
ballots  for  said  election,  and  will  hold  said  election  for  the 
purpose  of  choosing  the  officers  of  Willow  township;  that  said 
election  will  be  of  no  force  and  effect  and  will  be  an  unlawful 
expenditure  of  the  funds  of  the  county  and  of  Newburgh  Heights 
village. 

It  is  apparent  that  if  said  election  has  not  been  held  on  said 
date  it  never  will  be  held  on  said  date,  and  we  are  somewhat  of 
the  opinion  that  this  obvious  fact  should  have  some  bearing 
upon  the  remedy  which  plaintiff's  counsel  should  now  attempt 
to  pursue.  In  other  words,  it  seems  vain  to  ask  us  to  enjoin 
a  matter  which  must  either  already  be  an  accomplished  fact  or 
else  impossible  of  performance.  This  consideration  should  per- 
haps dispose  of  this  whole  case.  Very  evidently  we  can  not 
enjoin  an  election  which  has  already  been  held.  This  point 
while  not  raised  necessarily  disposes  of  the  question  as  to 
whether  or  not  we  can  enjoin  this  election. 

Some  further  consideration  upon  our  part  of  the  facts  plead 
is  x)erhaps  necessary  on  account  of  the  other  relief  asked  for  in 
the  petition.  It  is  sought  to  enjoin  the  budget  commissioners 
from  fixing  the  tax  rate  for  said  Willow  township,  and  from 
depriving  Newburgh  Heights  Village  of  the  taxes  so  fixed  in  said 
Willow  township,  and  depriving  Newburgh  Heights  village  of 
the  taxes  payable  on  said  property.     It  is  apparent  that  this 
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additional  relief  can  not  be  granted  to  the  plaintiff  if  the  town- 
ship of  Willow  has  a  legal  existence.  If,  by  the  election  of  De- 
cember 11th,  and  by  the  certification  of  its  proceedings  to  the 
Secretary  of  State,  it  came  into  legal  exisfence,  if  those  pro- 
ceedings were  not  utterly  void,  then  the  granting  of  this  relief 
would  be  improper.  The  territory  which  attempted  to  detach 
itself  from  said  village  had  under  the  law  an  apparent  right  to 
do  so,  provided  it  was  contiguous  to  a  township. 

The  facts  contained  in  the  supplemental  petition  referred  to 
above  do,  we  think,  bring  this  case  within  the  provisions  of  SeCr 
tions  3577-1,  3577-2  and  3577-3  of  the  General  Code  of  Ohio, 
being  the  act  of  May  7,  1915  (106  Ohio  Laws,  301),  and  we  so 
hold.  The  fact  that  the  election  date  for  the  original  election 
for  the  detachment  of  this  property  was  changed  from  December 
4th  to  December  11th,  whether  that  latter  date  came  within  the 
twenty  day  period  or  not,  does  not  make  the  election  void. 
Persons  interested  in  said  election  should  have  taken  proper 
steps  to  see  that  it  was  legally  held.  They  can  not  wait  until  long 
afterwards  and  then  attack  it  collaterally  when  the  new  town- 
ship so  created  seeks  to  operate  under  the  powers  and  rights 
which  were  supposed  to  be  secured  by  the  election.  The  claim 
that  the  petition  for  the  original  election  was  invalid  because  the 
petitioners  were  induced  to  sign  on  the  representation  that  the 
expenses  incident  to  the  election  would  be  defrayed  by  other 
parties,  must  be  overruled.  The  statute  merely  provides  that  the 
expenses  shall  be  defrayed  by  the  petitioners  and  that  the  elec- 
tion officials  may  require  the  payment  of  such  expense  in  advance 
as  a  condition  precedent  to  the  taking  by  them  of  any  of  the 
steps  provided  for  in  the  statute.  It  is  a  matter  of  common  ex- 
perience and  common  knowledge  that  such  expenses  are  generally 
borne  by  some  persons  who  are  particularly  interested,  and  we 
know  of  no  rule  or  principle  of  law  deciding  that  after  an  elec- 
tion has  been  held  the  same  may  be  over-turned  by  reason  of 
such  conduct  upon  the  part  of  interested  parties.  We  decide 
against  the  plaintiff  upon  this  point. 

With  regard  to  the  claim  that  the  provisions  of  the  Qen- 
>  eral  Code,  under  which  this  detachment  was  effected  is  unconsti- 
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tutional,  we  think  that  in  similar  cases  decided  by  the  Supreme 
Court  of  Ohio  that  court  has  sustained  the  constitutionality  of 
such  statutes.  We  refer  particularly  to  the  cases  of  the  State 
Board  of  Health  v.  City  of  OreenviUe,  86  0.  S.,  1 ;  Blanchard  v. 
Bissdl,  11  0.  S.,  96 ;  Metcdf  v.  State,  49  0.  S.,  586 ;  State,  ex 
rel,  V.  Cincinnati,  52  0.  S.,  419.  We  believe  that  these  author- 
ities establish  the  proposition  that  the  entire  subject-matter  of  the 
creation  and  organization  of  municipalities  and  of  the  enlarge- 
ment and  restriction  of  their  boundaries  has  been  unreservedly 
committed  to  the  discretion  of  the  Legislature  by  virtue  of  the 
constitutional  provision  that  the  General  Assembly  **  shall  pro- 
vide for  the  organization  of  cities  and  incorporated  villages  by 
general  laws-/'  and  that  the  extent  to  which  the  revenues  and 
the  future  activities  of  a  municipality  may  be  affected  by  the 
detachment  of  a  portion. of  its  territory  is  a  matter  for  the  con- 
sideration of  the  Legislature  and  for  it  alone.  We  believe  that  the 
question  of  the  wisdom  of  the  legislation  which  permits  this  de- 
tachment of  property  has  nothing  to  do  with  determining  its 
constitutionality.  The  question  of  the  wisdom  of  such  legisla- 
tion is  for  the  Legislature.  This  court  might  think  and  per- 
haps does  think  that  it  is  the  most  unwise  kind  of  legislation, 
but  this  consideration  can  in  no  way  control  our  action.  It  is 
solely  a  question  of  power.  If  the  Legislature  has  constitutional 
power  to  enact  a  law,  no  matter  whether  the  law  be  wise  or  other- 
wise, it  is  no  concern  of  the  court.  Thus,  in  spite  of  the  arbitrari- 
ness of  the  boundaries  fixed  for  this  detached  territory;  in 
spite  of  the  damage  that  may  be  done  to  the  remaining  terri- 
tory, it  was  within  the  province  of  the  Legislature  to  enact  the 
law  under  which  this  detachment  occurred,  and  in  our  opinion  the 
statute  under  which  the  detachment  took  place  is  constitutional. 
We  have  no  doubt  that  the  situation  which  has  occurred  in  this 
village  is  unfortunate,  and  we  deeply  deplore  its  occurrence, 
but  our  conclusion  that  the  statute  is  constitutional  deprives  us 
of  all  power  to  consider  the  allegations  of  the  petition  to  the 
effect  that  the  line  is  art)itrary  and  unfair.  All  that  we  can  say 
upon  this  point  is  that  the  legislature  did  not  see  fit  to  define 
where  such  lines  should  run  in  its  enactment  and  put  no  limita- 
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tions  upon  the  same.  All  that  the  court  can  say  from  examina- 
tion of  this  petition  is,  that  the  inhabitants  of  a  certain  territory 
wished  to  relinquish  their  village  government  and  again  become  a 
township.  The  laws  of  Ohio  provide  for  the  gratification  of  this 
desire. 

So  far  as  we  are  able  to  ascertain  the  provisions  of  the  statute 
have  been  sufSciently  complied  with  so  as  to  at  least  insure  their 
validity  against  a  collateral  attack  such  as  we  must  necessarily 
regard  this  suit  to  be. 

We  regard  the  petition  and  supplemental  petition  as  insuffi- 
cient in  law  in  that  it  does  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendants  or  any  of  them,  and 
the  demurrer  to  the  same  will  be  sustained  at  the  costs  of  the 
plaintiff. 

Grant,  J.,  and  Lawrence,  J.,  concur. 
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ABANDONMENT— 

Suspension  of  school  for  a  pe- 
riod of  three  years.  In  the  school 
district  in  which  the  school  prop- 
erty involved  in  the  instant  case 
is  located,  does  not  constitute 
abandonment  on  the  ground  of 
non-user.    63. 

In  order  to  establish  abandon- 
ment it  must  be  shown  that  the 
relinquishment  has  been  inten- 
tional, and  this  is  not  shown  by 
mere  non-user  for  a  period  less 
than  the  statute  of  limitations. 
C3. 

ACCORD  AND  SATISFACTION— 

Effect  of  acceptance  of  a  check 
"in  full  of  account"  of  an  unliqui- 
dated claim.    553. 

ACTION— 

Can  not  be  maintained  in  a 
court  of  equity  when  there  exists 
a  plain  and  adequate  remedy  at 
law.    401. 

ACT  OF  GOD^- 

Where  an  extraordinary  flood 
caused  damage  to  goods  stored  in 
a  warehouse;  whether  the  ware- 
houseman exercised  ordinary  care 
to  prevent  the  damage  a  question 
for  the  jury.    385. 

ADMINISTRATOR— 

Action  against,  for  services 
rendered  the  decedent;  nature  of 
the  contract,  whether  express  or 
implied.     134. 

Effect  of  failure  of  a  new  ad- 
ministrator to  give  notice  of  his 
appointment;  purpose  of  such  no- 
tice; loss,  if  any,  falls  on  the 
heirs  rather  than  creditors.     249. 

AGENCY— 

Character  of  contracts  between 
the  Ford  Motor  Co.  and  its 
agents;  title  passes  directly  from 
the  company  to  purchaser.     161. 


APPESALr— 

An  action  to  construe  a  will  is 
an  action  in  chancery  and  an  ap- 
peal lies  from  the  decree  of  the 
court  of  common  pleas.    1. 

Can  not  be  prosecuted  by  one 
who  is  not  a  party  to  the  pro- 
ceedings below.    433. 

Can  not  be  taken  from  a  decree 
of  divorce.    449. 

Jurisdiction  not  defeated  by 
failure  to  note  the  filing  of  the 
appeal  bond  on  the  appearance 
docket.     543. 

Proceedings  in  mandamus  can 
not  be  reviewed  in  the  court  on 
appeal.    543. 

APPROPRIATION— 

Of  property  in  this  state  by  a 
railway  company  incorporated  in 
another  state.    92. 

An  owner  of  land  involved  in 
appropriation  proceedings,  who 
has  not  been  made  a  party  nor 
compensated,  may  enjoin  the  ap- 
propriation.   329. 

ASSESSMENTS— 

For  ditches  in  the  hands  of  the 
township  trustees.    129. 

The  validity  of  an  assessment 
ordinance  for  a  street  improve- 
ment is  not  affected  by  its  cer- 
tification or  lack  of  certification 
to  the  county  auditor.     265. 

Can  not  be  levied  for  a  street 
improvement  unless  council  by 
resoluticn  declares  the  necessity 
and  determines  the  nature  of  the 
improvement  and  the  method  of 
assessment.     376. 

Grading  may  be  provided  for 
by  special  assessment;  an  assess- 
ment can  not  be  levied  under  the 
guise  of  benefits,  nor  can  two 
plans  of  assessment  be  commin- 
gled; failure  of  property  owners 
to  file  objections  to  an  assessment 
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does  not  prevent  them  from  seek- 
ing relief,  when.    376. 

A  special  a49sessment  will  not 
be  enjoined  on  the  ground  that 
the  benefits  are  not  equal  to  the 
assessment,  unless  It  is  convinc- 
ingly shown  that  such  is  the 
fact;  market  value  before  and 
after  the  improvement  will  not 
alone  be  considered.     511. 

ATTORNEY  AND  CLIENT— 

A  testator  who  requests  his  at- 
torney to  act  as  one  of  the  sub- 
scrioing  witnesses  to  his  will 
there oy  waives  the  exemption  of 
Section  11494  as  to  privileged 
communications.     ^o7. 

Proper  procedure  where  no  re- 
muneration has  been  provided  for 
counsel  for  the  wife  in  an  action 
for  divorce  and  alimony.     433. 


BAILMENT— 

In  an  action  under  a  contract 
of  bailment  negligence  need  not 
be  averred  where  there  Is  incor- 
porated in  the  contract  an  agree- 
ment to  pay  for  goods  lost  or  de- 
stroyed.    394. 

BANKS  AND  BANKING— 

The  purpose  of  Section  9790-1, 
having  reference  to  deposits  in 
the  names  of  two  persons  and 
payable  to  either  of  them  or  the 
heirs  of  either  of  them,  is  for 
protection  of  the  banks;  payment 
under  authority  of  this  section 
does  not  determine  title  to  the 
deposit.     222. 

BASTARDY— 

Proceedings  can  not  be  main- 
tained by  a  married  woman,  not- 
withstanding the  child  was  be- 
gotten before  her  marriage  and 
by  a  man  other  than  her  husband. 
283. 


CARRIER— 

May  recover  balance  where 
through  an  error  less  than  the 
legal  rate  was  charged.     77. 

Where  cars  are  not  delivered 
in    accordance    with    instructions 


because  of  an  embargo,  the  con- 
signee can  not  protest  the  run- 
ning of  demurrage.    29. 

An  action  under  the  Carmack 
amendment  for  goods  lost  in  tran- 
sit may  be  prosecuted  against  the 
initial   carrier   only.    471. 

CHARGE  OF  COURT— 

A  charge  of  court  is  to  be  read 
with  reference  to  the  facts  of  the 
case  on  trial,  and  the  words  "near 
tbe  track"  are  not  indefinite 
where  the  jury  could  not  have  un« 
derstood  them  to  mean  other 
than  close  proximity  to  the  track. 
17. 

Confusion  in  Instructions  as  to 
the  nature  of  the  contract  sued 
on,  leaving  the  jury  to  infer  that 
an  implied  contract  could  be  es- 
tablished by  the  same  evidence 
as  an  express  contract.     134. 

The  reading  of  the  petition  to 
the  jury  as  a  part  of  the  charge, 
wherein  an  element  of  damage 
was  claimed  which  was  not  sup- 
ported by  any  evidence,  does  not 
constitute  error,  when.     359. 

Conflicting  propositions  of  law 
embodied  in  charge.    410. 

Not  error  to  refuse  to  submit 
special  written  propositions  of 
law,  at  request  of  counsel  after 
argument,  where  the  law  neces- 
sary for  determination  of  the  Is- 
sues has  been  given  in  clear  lan- 
guage.    325. 

CITY    SOLICITOR— 

Duty  of  the  city  solicitor  of  Ham- 
ilton to  act  as  the  prosecuting  at- 
torney of  the  municipal  court; 
county  commissioners  should  al- 
low compensation.    527. 

CONFLICT  OF  LAWS— 

Where  a  will  is  made  in  an- 
other state  by  a  resident  of  Ohio, 
and  there  is  conflict  between  the 
laws  of  the  two  states,  a  pre- 
sumption arises  of  an  intention 
Chat  the  estate  should  be  admli. 
istered  under  the  law  of  Ohio. 
177. 

CONSTITUTIONAL  LAW— 

Sections  886,  et  seq.,  providing 
for  the   licensing  and  regulation 
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of  private  employment  agencies, 
is  a  valid  exercise  of  police  pow- 
er.    169. 

Under  an  act,  requiring  that 
certain  licensees  shall  be  issued 
only  to  persons  of  good  moral 
character,  failure  to  provide  la 
standard  for  determining  what 
constitutes  good  moral  character 
does  not  render  it  invalid.     169. 

In  a  proceeding  in  error  from 
a  mayor,  involving  the  validity 
of  an  ordinance,  the  reviewing 
court  is  not  at  liberty  to  consider 
tne  ordinance  unless  it  has  been 
incorporated  in  the  record.     285. 

Sections  3673  and  3676,  are 
unconstitutional  In  so  far  as  they 
purport  to  authorize  the  requir- 
ing of  licenses  from  transient 
dealers,  and  an  ordinance  based 
on  these  statutes  is  without  effect. 
285. 

The  amendment  to  Section 
5211,  relating  to  exemption  from 
jury  service,  is  a  valid  enact- 
ment.   315. 

The  district  tuberculosis  hos- 
pital act  is  a  constitutional  en- 
actment.   329. 

The  Cleveland  ordinance  pro- 
viding for  the  regulation  and  li- 
censing of  public  laundries  is  a 
valid   enactment.     561. 

An  ordinance  will  not  be  de- 
clared invalid  because  of  some 
provision  in  excess  of  the  power 
granted  to  municipalities.     561. 

The  vesting  in  the  health  com- 
missioner of  the  duty  of  deter- 
mining what  shall  constitute  ade^ 
quiate  ventilation  and  plumbing 
for  a  public  laundry  is  not  such 
a  delegation  of  Judicial  power  as 
to  render  the  ordinance  invalid. 
561. 

The  constitutionality  of  an  act 
relating  to  the  enlargement  or  re- 
striction of  the  boundaries  of  a 
municipality  or  the  raising  and 
distribution  dT  its  revenue  de- 
pends in  no  way  upon  its  wisdom. 
586. 

The  statutes  providing  proce* 
dure  for  the  detachment  of  terri- 
tory from  municipalities  are  con- 
stitutional  enactments.     586. 


CONTEMPT— 

A  proceeding  for  contempt  is 
quasi  criminal  in  its  nature  with 
the  presumption  in  favor  of  th6 
innocence  of  the  defendant,  and 
conviction  can  only  be  had  on  an 
affirmative  showing  of  guilt.     14. 

One  convicted  of  contempt  can 
not  be  imprisoned  for  failure  to 
pay  the  fine  and  costs  imposed. 
194. 

Where  conviction  for  contempt 
is  lawful  but  the  sentence  illegal, 
a  reasonable  time  will  be  given 
for  resentence  before  an  order  for 
discharge  is  made  in  habeas  cor- 
pus  proceedings.    194. 

A  commissioner  authorized  by 
a  court  of  another  state  to  take 
depositions  in  this  state  may  com- 
mit to  jail  a  witness  who  refuses 
to  answer.     413. 

The  plea  that  parties  who  are 
in  contempt  of  court  committed 
the  offense  while  acting  under 
the  advice  of  counsel  is  not  a  de- 
fense but  may  be  considered  in 
mitigation.     572. 

Violation  of  an  injunction  after 
perfection  of  an  appeal  from  an 
order  suspending  the  injunction 
is  contempt  of  court.     572. 

CONTRACTS— 

Of  bailment — see   Bailment. 

Evidence  necessary  to  establish 
an  express  contract  and  also  that 
required  in  the  case  of  an  implied 
contract.     134. 

Contracts  between  the  Ford 
Motor  Co.  and  its  agents  are  not 
monopolistic,  in  restraint  of  trade 
or  contrary  to  public  policy;  na- 
ture of  these  contracts.     161. 

Where  the  meaning  of  a  writ- 
ten contract  is  not  clear,  it  will 
be  construed  most  strongly 
against  the  person  who  prepared 
it.       462. 

Stock  dividends  paid  to  an  ex- 
ecutor;  disposition  of.     1. 

The  defense  of  ultra  vires  is 
not  available  in  an  action  against 
a  company  on  an  indebtedness  in- 
curred in  the  purchase  of  its  own 
stock,  when.     574. 
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E^stoppel  lies  against  the  owner 
of  a  company  deriving  a*  benefit 
from  the  use  of  the  alias  of  the 
company.     574. 

COUNTY    COMMISSIONERS— 

Technical  precision  will  not  be 
requlre^d,  and  legitimate  discre- 
tion will  not  be  interfered  with 
by  the  courts;  the  clerk  of  the 
board  is  not  a  county  officer.   337. 

COURTS— 

Jurisdiction  of  the  court  of  do- 
mestic relations.    49. 

Will  not  interfere  with  the  ac- 
tion of  tribunals  designated  by 
the  Legislature  to  perform  cer- 
tain duties,  unless.    129. 

Jurisdiction  of  the  court  of  ap- 
peals to  review  an  election  con- 
test.   201. 

A  bequest  of  "first  mortgage 
bonds  of  the  Gallipolis  Gas  ft 
Electric  Co."  is  a  demonstrative 
and  not  a  specific  legacy.    206. 

Conversion  of  bonds  so  be* 
queathed  does  not  adeem  the  leg- 
acy, but  it  may  be  satisfied  out  of 
any  fund  not  specifically  devised. 

206. 

Determination  of  title  by  the 
probate  court  may  be  pleaded  in 
bar  to  proceedings  in  another 
court  raising  the  same  issue.   481. 

COVENANTS— 

Running  with  the  land  may  be 
created  without  the  use  of  par- 
ticular words;  consistency  of  the 
burden  and  an  intention  to  im- 
pose it  are  the  determining  fac- 
tors;  easement  for  a  pipe  line  in 
consideration  of  free  gas.     513. 

CRIMINAL  LAW— 

Discretion   to  grant   a  commis- 
sion to  take  depositions  in  a  crim- 
inal case  must  be  limited  to  the 
facttis    joined    in    the    indictment. 
.345. 

Gist  of  the  offense  in  ^  a  prose- 
cution under  the  pure  food  law. 
345. 

If  the  original  act  of  taking 
was  a  trespass,  an  intent  to  steal 
constitutes  larceny,  although  not 


formed   until  after   the   property 
was  in  possession.    410. 

Prosecution  for  providing  beer 
in  the  basement  of  a  private 
house  in  dry  territory  to  be 
drawn  and  consumed  by  privi- 
leged persons  at  their  conve- 
nience.   523. 

Election  between  counts;  dis- 
tinct offenses  joined  in  dllf«*ent 
counts   of   the  same    indictment 

538. 

Where  there  is  a  plea  of  not 
guilty  the  court  is  not  required 
to  direct  the  jury  to  return  spe- 
cial findings  or  answer  interroga- 
tories, whether  the  defendant  is  a 
person  or  a  corporation.    538. 

Absence  of  motive;  statements 
by  the  accused  distinguished  from 
confessions  of  guilt.    545. 

The  jury  as  a  whole,  and  not  in- 
dividually, should  be  convinced  of 
guilt  beyond  a  reasonable  doubt 
before  a  verdict  of  guilty  is  re- 
turned,   545. 

Special  requests  in  charge  to 
jury;  confusion  of  dBsue  ^by  a 
multiplicity  of  requests.    545. 

DAMAGES— 

For  injuries  sustained  must  be 
limited  to  those  reasonably  certain 
to  result  from  the  injury.    369. 

DEEDS— 

A  declaration  contained  in  the 
deed  as  to  the  purpose  of  the  grant 
is  without  effect,  unless;  pre- 
sumption that  the  whole  title 
passed;  conditions  lessening  the 
estate  conveyed  must  be  strictly 
construed.    305. 

DEFENSES— 

All  defenses  will  be  presumed 
to  have  been  put  at  rest  by  the 
judgment  entered.    137. 

The  defense  does  not  lie  that 
the  landlord  did  not  make  rea- 
sonable efforts  Ho  re-let  the  aban- 
doned premises  for  which  he  is 
seeking  to  recover  rental.    438. 

DEPOSITIONS— 

Discretion  to  grant  a  commis- 
sion   to    take    depositions    in    a 
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criminal  case  is  reposed  In  the 
trial  (court,  and  unlelBs  cleaify 
abused  a  reviewing  court  will  not 
reverse  an  order  denying  the  ai>- 
plication  for  such  a  commission. 
345. 

An  application  for  a  commis- 
sion to  take  depositions  is  lim- 
ited by  statute  to  issues  of  fact 
Joined  in  the  indictment,  and  in  a 
prosecution  before  a  Justice  of  the 
peace,  where  there  is  no  indict- 
ment, he  should  overrule  such  an 
application.    345. 

DESCENT— 

Where  the  parents  of  the  claim- 
ant were  married  after  he  was  be- 
gotten and  divorced  before  he  was 
born.     309. 

DISTRIBUTION— 

Per  capita  favored  where  a  tes- 
tator leaves  undetermined  por- 
tions in  which  beneficiaries  are  to 
share.    321. 

DITCHES— 

Purpose  of  ditch  laws;  drainage 
and  assessment  of  cost  in  the 
hands  of  township  trustees  who 
may  employ  an  engineer  and  will 
not  'be  interfered  with  by  the 
courts,   unless.    129. 

Not  necessary  that  an  inter- 
ested party  make  a  request  that 
tiling  be  done,  when.    366. 

A  township  trustee  may,  in  his 
capacity  as  a  property  owner,  pe- 
tition for  a  township  ditch.    366. 

DIVIDENDS— 

Disposition  of  stock  dividends 
by  an  executor  to  whom  they  have 
been  paid.    1. 

DIVORCE  AND  ALIMONY— 

Allowance  of  alimony  to  wife 
not  a  charge  on  the  future  earn- 
ings of  the  husband.    108. 

Alimony  may  be  decreed  in 
weekly  payments  of  specified 
amounts.    108. 

A  court  has  power  in  a  divorce 
proceeding  to  order  payment  of  a 
fixed  sum  monthly  to  the  clerk  of 
court  to  be  kept  by  the  clerk  of 
court  for  the  future  use  and  bene- 
fit of  minor  V;hildren.    194. 


On  a  petition  for  divorce  and 
alimony  by  a  husband  alimony 
may  be  awarded  even  though  a 
divorce  be  refused.    225. 

A  husband,  unable  to  support 
himself,  may  compel  his  support 
liy  the  wife  regardless  of  any  right 
to  maintain  an  action  for  alimony 
alone.    225. 

Where  an  injunction  is  issued 
in  an  action  for  alimony,  against 
disposition  of  property,  Judgment 
when  taken  relates  back  to  the 
date  of  the  granting  of  the  in- 
junction.   399. 

All  right  to  a  future  revision 
of  a  decree  for  alimony  is  fore- 
closed, notwithstanding  continuing 
Jurisdiction,  when.    429. 

Payment  of  a  gross  sum  as  ali- 
mony usually  ends  Jurisdiction; 
an  award  of  real  estate  as  alimony 
is  final  and  may  not  be  modified 
at  a  subsequent  term.    429. 

Application  for  an  allowance 
covering  fees  to  counsel  should 
be  made  by  the  wife,  and  not  by 
her  attorneys  in  their  own  be- 
half.   433. 

No  review  by  error  proceedings 
nor  appeal  can  be  had  from  a  de- 
cree of  divorce.    449. 

On  appeal  or  error  as  to  the 
right  to  an  allowance  of  alimony, 
the  parties  are  not  concluded  as 
to  the  validity  of  the  marriage  by 
the  decree  of  divorce  previously 
rendered.    449. 

Where  a  husband,  resisting  an 
allowance  of  alimony,  claims  that 
he  was  never  divorced  from  a  for- 
mer wife  who  is  still  living,  it  is 
error  to  reject  testimony  as  to 
such  former  marriage.    449. 


EASEMENT— 

Validity  of  an  easement  for  a 
pipe  line,  given  in  consideration 
for  free  gas.    513. 

EJECTMENT— 

May  be  maintained  for  re- 
moval of  high  tension  wires  strung 
ever  a  lot  not  adjacent  to  an  elec- 
tric railway  company's  tracks  to 
which  the  wires  belong.    249. 
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ELECTIONS— 

The  term  "general  election"  is 
applicable  under  the  Constitution 
and  statutes  of  Ohio  to  elections 
only  which  are  held  on  the  first 
Tuesday  after  the  first  Monday  in 
November.    10. 

A  vote  on  constitutional 
amendments  constitutes  a  special 
election  unless  held  on  the  date 
of  the  regular  November  election; 
pay  of  judges  and  clerks  for  serv- 
ices at  such  an  election.    10. 

A  judgment  by  the  court  of 
common  pleas  in  an  action  to 
contest  the  election  of  a  mayor 
may  be  reviewed  by  the  court  of 
appeals.    201. 

Presumption  of  regularity  of 
an  official  count;  nature  of  the 
evidence  required  to  warrant  a 
court  in  setting  the  presumption 
aside.     209. 

An  election  for  detachment  of 
territory  from  a  municipality  can 
not  be  invalidated  long  thereafter 
on  an  allegation  that  the  election 
was  not  held  within  the  twenty 
days  period  or  that  the  expenses 
were  borne  by  persons  interested 
in  securing  such  detachment.   586. 

EMINENT  DOMAIN— 

What  a  railway  company  must 
prove  by  a  preponderance  of  the 
evidence  where  it  has  been  incor- 
porated in  another  state  and  is 
seeking  to  appropriate  property 
in  this  state.    92. 

EMPLOYMENT  AGENCIES— 

The  act  providing  for  the  li- 
censing and  regulation  of  private 
employment  agencies  is  a  valid 
exercise  of  the  police  power.    169. 

ERROR— 

Proceedings  in  error  from  judg- 
ments  by   justices   of   the   peace. 

77. 

Can  not  be  prosecuted  by  one 
not  a  party  to  the  proceedings  be- 
low.   433. 

Can  not  be  prosecuted  to  a  de- 
cree of  divorce.    449. 

ESTOPPELr- 
Lies  against  use  by  the  owner 


of  a  corporation  of  the  alias  of 
the  corporation.    674. 

EVIDENCE— 

Degree  of  proof  required  to  con- 
vict of  contempt.     14. 

Finding  of  a  trial  judge  on  the 
evidence  will  not  be  disturbed  by 
a  reviewing  court,  where  the  evi- 
dence is  such  that  different  minds 
might  reach  different  conclusions. 
14. 

Final  judgments  by  justices  of 
the  peace  may  be  reviewed  on  the 
weight  of  the  evidence,  whether 
tried  with  or  without  a  jury.    77. 

Competency  of  evidence  by  the 
wife  of  the  plaintiff  where  the  ac- 
tion is  against  the  estate  of  a  de- 
cedent for  services  rendered  by 
the  wife.     81. 

Evidence  of  habit  is  of  a  cir- 
cumstantial character;  compe- 
tency, of  secondary  evidence.    119. 

What  is  necessary  to  establish 
an  express  contract  and  what  is 
required  in  case  of  an  implied 
contract.     134. 

In  a  will  contest  evidence  is 
not  barred  because  referring  to 
an  issue  not  mentioned  in  open- 
ing statement  to  the  jury.    217. 

A  hypothetical  question  should 
not  be  excluded  because  it  is  not 
framed  on  the  best  evidence, 
where  evidence  has  been  offered 
tending  to  prove  the  facts  enum- 
erated.   217. 

In  a  will  contest;  competency 
of  testimony  by  the  attorney  of 
the  testator  who  acted  as  a  sub- 
scribing witness;  incompetency 
of  decorations  made  by  a  de- 
ceased subscribing  witness.     257. 

In  an  action  on  a  policy  of  in- 
surance photographs  of  buildings 
blown  down  during  the  same 
storm  in  which  plaintiff's  build- 
ing fell  were  properly  excluded, 
when.     273. 

An  agreement  in  writing,  pro- 
viding how  a  possible  judgment 
in  a  pending  case  against  the  par- 
ties should  be  liquidated  is  ad- 
missible in  evidence  as  an  ad- 
mission against  interest.     289. 
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A  reviewing  court  is  without 
authority  to  reverse  a  second  time 
a  Judgment  against  the  same 
party  en  the  same  evidence.    325. 

Witnesses  can  not  be  examined 
as  to  matters  wholly  collateral 
merely  for  the  purpose  of  contra- 
dicting them  by  pther  evidence. 
369. 

A  physician,  in  testifying  as  to 
physical  injuries  received  by  the 
plaintiff  which  form  the  subject 
of  the  action,  can  not  base  his 
statement  on  anything  told  him 
by  the  plaintift  with  reference  to 
ber  condition.    369. 

Objections  to  evidence  must  be 
promptly  made.    369. 

An  equivocal  or  ambiguous  en- 
try appearing  upon  the  docket  or 
Journal  of  a  court  may  be  ex- 
plained by  parol  evidence.    446. 

Competency  of  evidence,  in  an 
action  for  alimony,  as  to  a  form- 
er marriage  of  the  defendant  to  a 
woman  who  is  still  living  and 
from  whom  he  was  never  di- 
vorced.   449. 

Weight  of,  as  determined  by 
the  finding  of  the  Jury,  will  not 
be  set  aside  where  reasonable  un- 
der all  the  light  obtainable  In  the 
case.     497. 

Liegal  evidence  includes  every 
known  means  for  ascertaining  the 
truth.    497. 

Tender  of  incompetent  evidence 
and  the  evil  resulting  therefrom. 
545. 

EXCAVATIONS— 

Where  an  excavation  is  carried 
more  than  nine  feet  below  the 
curb  and  adjoining  property  is 
injured  thereby,  liability  arises 
regardless  of  the  degree  of  care 
and  skill  exercised;  this  liability 
is  continuing;  owner  of  property 
in  a  district  subject  to  floods  sub- 
ject to  the  same  rule.    528. 

EXECUTION— 

An  automobile  is  not  an  "imple- 
ment" within  the  meaning  of  the 
statute  exempting  certain  articles 
from  levy  and  execution.    44. 


EXECUTOR— 

May  contest  the  will  under 
which  he  is  serving,  when;  dispo- 
sition of  stock  dividends  received 
by  him;  delivery  of  estate  to 
widow  to  hold  for  life;  rights  of 
remaindermen.    1. 


FINDINGS— 

Where  a  general  verdict  is 
signed  by  twelve  Jurors,  special 
findings  of  fact  signed  by  nine 
Jurors  are  properly  received  by 
the  trial  court.    17. 

A  finding  by  a  trial  Judge  on 
the  evidence  will  not  be  disturbed 
by  a  reviewing  court  where  the 
evidence  is  such  that  different 
minds  might  reach  different  con- 
clusions.   14. 

FORCIBLE  ENTRY— 

Jurisdiction  of  Justice  of  the 
peace  in,  is  limited  to  the  town- 
ship in  which  he  was  elected.  262. 


GAS  MAINS— 

Cost  of  relocating,  made  neces- 
sary by  change  of  grade  of  a  va- 
cated street,  can  not  be  collected 
from  the  abutting  owner.    329. 

GIFTS— 

A  deposit  made  in  bank  by  a 
mother,  payable  to  herself  or  her 
daughter  or  the  survivor  of  either 
of.  them,  is  not  a  gift  to  the 
daughter  inter  vivas,     222. 

GOVERNMENTAL    FUNCTION— 

The  collection  of  erarbage  by  a 
municipality  is  not  a  governmen- 
tal function.    25. 

HOMESTEAD— 

An  automobile  can  not  be 
claimed  as  exempt  in  lieu  of 
homestead  where  the  owner  and 
his  wife  were  the  owners  of 
a  homestead  and  living  therein 
at  the  time  execution  was  levied, 
notwithstanding  the  property 
was  mortgaged  for  more  than  it 
was  worth  and  was  conveyed  to 
one  of  the  mortgagees  after  the 
levy  was  made.    44. 
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Concealment  by  a  debtor  of 
property  not  in  the  custody  of  the 
court  will  not  be  deemed  an  elec- 
tion on  his  part  to  take  that 
property  in  satisfaction  of  his 
claim  in  lieu  ^  of  homestead,  when. 
442. 

HOMICIDE— 

The  absence  of  any  evidence 
tending  to  show  »  nn/»t<ve  for  the 
crime  is  a  circumstance  to  which 
the  attention  of  the  jury  should 
be  directed  by  the  court,  with  the 
instruction  that  it  should  be  con- 
sidered together  with  all  the  evi- 
dence and  circumstances  of  the 
case  in  determining  guilt  or  in- 
nocence.   545. 

Whether  statements  made  by 
the  accused  were  admissions  of 
guilt  should  be  left  to  the  jury. 
545. 

HUSBAND  AND  WIFE— 

Section  12001,  providing  for  an 
inunction  against  a  husband  on 
petition  of  his  wife,  restraining 
him  from  wasting  or  squandering 
or  fraudulently  converting  to  his 
own  use  property  held  by  her  in 
her  own  right,  has  no  application 
to  a  woman  married  since  the 
passage  of  the  married  woman's 
act  of  1887.  As  to  such  women 
Section  12001  is  obsolete,  and  the 
appointment  of  a  receiver  to  man- 
age and  control  the  separate  prop- 
erty  of  a  woman  married  since 
1887  is  without  force  and  effect 
49. 

Right  of  a  husband  to  recovery 
for  services  rendered  by  his  wife; 
competency  of  testimony  by  the 
wife  where  the  claim  is  against 
the  estate  of  a  decedent.    81. 


INJUNCTION— 

Refused  against  one  who  sold 
a  partnership  interest  under  an 
agreement  not  to  engage  in  the 
same  business  again.    126. 

Against  an  overhanging  cornice. 
239. 

INSURANCE— 

Failure  of  a  foreign  insurance 
company  to  comply  with  regula- 


tions required  by  the  statute  be- 
fore doing  business  in  this  state 
does  not  render  void  a  contract  of 
insurance  entered  into  by  it.    37. 

State  deposits  of  a  foreign  in- 
surance company  which  has  be- 
come insolvent  may  be  distributed 
direct  to  Ohio  policy  holders.  113. 

Status  of  claims  against  an  in- 
solvent company  not  filed  within 
the  time  fixed.    113. 

Deposits  of  foreign  indemnity 
companies  are  liable  to  creditors 
of  those  bonded  by  such  compa- 
nies.   139. 

INSURANCE   (Fire)— 

Liability  imder  a  policy  to 
which  had  been  attached  a  light- 
ning clause  can  not  be  avoided  for 
false  swearing,  merely  because 
the  affidavit  for  proof  of  loss 
termed  the  loss  a  fire  loss,  where 
it  was  in  dispute  whether  the 
building  covered  by  the  policy, 
which  collapsed  without  combus- 
tion, was  blown  down  by  the  high 
wind  which  accompanied  the 
storm,  or  was  thrown  down  by  a 
bolt  of  lightning.    273. 

Under  a  policy  covering  an  ice 
making  plant  the  valued  policy 
rule  is  applicable  to  the  cooling 
tower  and  machinery  contained 
therein,  where  the  buildings  and 
machinery  are  used  as  an  entirety 
and  come  within  the  valued  pol- 
icy rule  in  other  respects.    273. 

An  insurance  company  is  not  at 
liberty  to  refuse  to  name  an  ap- 
praiser in  accordance  with  the 
provisions  of  Ithe  policy,  where 
the  only  reason  for  refusal  is  that 
some  work  has  been  done  in  the 
way  of  restoration  of  the  damaged 
property.    273. 

A  finding  by  the  jury  to  the  ef- 
fect that  the  collapse  of  the  build- 
ing covered  by  the  policy  in  suit 
was  due  to  a  bolt  of  lightning, 
which  however  caused  no  combus- 
tion, will  not  be  disturbed  by  a 
reviewing  court,  when.    273. 

It  is  not  error  to  exclude  pho- 
tographs of  buildings  blown  down 
during  a  violent  storm,  where 
they  were  located  many  squares 
from  plaintiff's  building  and  the 
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record  fails  to  show  that  plaint- 
iff's building  was  In  the  patii  of 
the  wind  storm.    273. 

Reformation  of  policy  by  mak- 
ing it  correspond  with  the  inten- 
tion of  the  parties;  descrintion  of 
the  property  covered  corrected. 
462. 

INTENT— 

To  steal  oon^itituteH  larceny,  al- 
though not  formed  untl]  after  the 
taking,     no 

INTOXICATING    LIQUORS— 

Sufficiency  of  proceedings  for 
establishment  of  dry  territory  in 
a  residence  district.    155. 

Registered  voters  are  qualified 
signers  of  petitions  for  the  mak- 
ing of  territory   dry.    155. 

One  making  provision  for  a 
supply  of  beer  to  privileged  per- 
sons in  dry  territory  is  amenable 
to  the  statute.    523. 


JUDGMENT— 

All  defenses  will  be  presumei 
to  have  been  put  at  rest  by  the 
judgment,  unless.    137. 

JURISDICTION— 

Of  the  court  of  domestic  rela- 
tions.   49. 

Of  a  justice  of  the  peace  in 
forcible  entry  and  detainer.    262. 

Is  determined  by  the  pleadings; 
when  the  petition  contains  an 
averment  sufficient  to  invoke  the 
jurisdiction,  the  question  must  be 
met  by  an  issue  of  fact.    364. 

Of  the  probate  court  in  an  ac- 
tion Involving  the  right  of  prop- 
erty.   481. 

JURY— 

Validity  of  the  amendment  of 
Section  5211  relating  to  jury  serv- 
ice.   315. 

JUSTICE  OP  THE  PEIACE— 

Final  judgments  rendered  by 
justices  of  the  peace  may  be  re- 
viewed by  proceedings  in  error 
on  the  weight  of  the  evidence, 
whether  tried  with  or  without  a 
jury.    77. 


Grounds  for  a  new  trial  not 
limited  to  those  named  in  Sec- 
tion 10352;  may  also  be  granted 
on  grounds  named  in  Section 
10361.    302. 

Jurisdiction  of  justice  of  the 
peace  in  forcible  entry  and  de- 
tainer is  co^extenslve  with  the 
county,  but  must  be  exercised  in 
the  township  in  which  the  justice 
was  elected.    262. 

A  judgment  is  void  where  the 
justice  in  such  a  case  makes  the 
summons  returnable  in  a  town- 
ship other  than  the  one  in  which 
he  was  elected  and  hears  the  case 
and  renders  judgment  in  such 
other  township.    262. 

Where  the  action  is  within  the 
jurisdiction  of  a  justice  of  the 
peace,  appearance  and  consent  to 
a  continuance  bars  a  motion  to 
dismiss  for  want  of  jurisdiction. 
423. 

JUVENILE  COURT— 
See  Courts. 


LABOR  UNIONS— 

Combinations  of  workmen  and 
legitimate  means  '  of  enforcing 
their  demands.    501. 

An  owner  may  contract  that 
work  shall  be  performed  by  union 
labor  only,  and  where  such  an 
agreement  has  been  entered  into 
the  union  may  insist  that  the  pro- 
vision be  adhered  to;  a  non- 
union contractor,  shut  out  by  such 
a  provision,  is  without  ground  for 
action  against  the  union.    501. 

LANDLORD   AND   TENANT— 

In  an  action  for  recovery  of 
rental  of  premises  abandoned 
by  the  tenant,  the  defense  does 
not  lie  that  the  landlord  failed  to 
use  reasonable  diligence  to  se- 
cure another  tenant.    438. 

Where  a  lessee  holds  an  option 
for  an  extension  of  his  term,  no- 
tice of  his  election  to  take  an  ex- 
tension is  not  necessary  unless 
required  by  the  terms  of  the 
lease.    401. 

A  tenant  by  suffrance  has  no 
term,  but  occupies  merely  through 
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forbearance  of  the  landlord  to  act. 
401. 

LARCENY— 

The  taking  of  an  automobile  for 
a  joy  ride  is  larceny,  where  an  In- 
tent was  subsequently  formed  to 
sell  the  machine  and  appropriate 
the  proceeds.    410. 

LEIA..SE— 

See  LA.NDL0RD  and  Tenant. 

LEGACY— 

The  deposit  by  a  mother  of 
money  in  a  bank,  payable  to  her- 
self or  her  daughter  or  the  sur- 
vivor of  either  of  them,  is  not  a 
testamentary  disposition  of  the 
fund  to  the  daughter.     222. 

LICENSE— 

May  not  be  required  from  a 
transient  dealer.    285. 

LIENS- 

A  judgment  by  relating  back 
to  the  first  day  of  the  term  is  not 
thereby  made  prior  to  la  later 
mortgage,  the  proceeds  of  which 
were  used  in  liquidating  pre-ex- 
isting  liens.    491. 

LIEN   (Mechanic's)— 

It  is  not  necessary  that  the 
debtor  possesses  real  estate  to 
which  a  mechanic's  lien  may  at- 
tach in  order  to  render  it  effec* 
tive.     348. 

Where  machines  are  sold  for 
and  used  in  the  repair  of  a  fac- 
tory belonging  to  the  purchaser, 
the  seller  has  a  mechanic's  Hen 
upon  th^n,  although  they  are  not 
attached  to  the  building  or  made 
permanent  fixtures^     348. 

LIS  PENDENS- 

An  action  for  alimony  becomes 
lis  pendens  against  property  de- 
scribed in  the  petition  and  cov- 
ered by  an  injunction,  from  the 
date  of  the  filing  of  the  petition 
and  issuance  of  the  injunction, 
and  judgment  taken  thereafter 
relates  back  to  the  date  of  the 
issuance  of  the  injunction.    399. 

LOITERING— 

May  be  punished  under  the 
statute  relating  to  vagrancy.  353. 


MALICIOUS    PROSECUTION— 

It  is  error  to  exclude  parol  evi- 
dence in  explanation  of  an  am- 
biguous entry  purporting  to  be  a 
dismissal  of  the  plaintiff  from 
the  prosecution  of  which  he  com- 
plains.   446. 

MANDAMUS— 

Proceedings  in  mandamus  can 
be  reviewed  in  the  court  of  ap- 
peals only  on  error.    543. 

MARKET  VALUE— 

Should  be  determined  from 
sales  which  have  been  made,  and 
not  by  deduction  from  broad  gen- 
eralizations.    454. 

MISCONDUCT— 

Alleged  misconduct,  occurring 
during  the  trial  in  the  presence  of 
the  court,  should  be  brought  upon 
the  record  by  bill  of  exceptions 
certified  by  the  trial  Judge,  and 
may  not  be  shown  by  affidavit  17. 

A  judgment  will  not  be  reversed 
for  misconduct  of  counsel  in  the 
absence  of  a  report  disclosing 
what,  if  anything,  was  said  by 
complaining  counsel  which  pro- 
voked the  remarks  complained  of. 
257. 

MOB— 

Liability  of  a  county  for  the 
death  of  one  killed  by  a  mob;  in- 
fiiction  of  injury  or  the  causing 
of  death  of  the  person  attacked 
must  have  been  the  definite  ob- 
ject of  the  mob  at  the  time.    145. 

MONOPOLY— 

Stock  ownership  not  permitted 
in  competing  lines  of  railway.  241. 

MORTGAGE— 

Mortgagee  subrogated  to  the 
rights  of  pre-existing  lienholders. 
491. 

MOTOR  VEHICLES— 

An  automobile  Is  not  an  "im> 
plement"  within  the  meaning  of 
the  statute  exempting  certain  ar- 
ticles from  levy  and  execution.  44. 

Nor  can  an  automobile  be 
claimed  as  exempt  in  lieu  o£ 
homestead,  where  the  owner  and 
his  wife  were  the  owners  of  prem- 
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ises  and  were  living  therein  at 
the  time  the  levy  was  made,  not- 
withstanding the  property  was 
mortgaged  for  more  than  it  was 
v/orth.    44. 

Degree  of  care  required  of  a 
motorman  toward  one  rightfully 
on  the  track  and  in  peril.    88. 

Liability  for  injury  caused  by 
a  machine  while  being  driven  by 
the  escort  of  a  young  lady  whose 
father  owned  the  machine.    294. 

MUNICIPAL     CORPORATIONS— 

The  collection  of  garbage  by  a 
municipality  is  not  a  govermnen- 
tal  function,  and  in  an  action 
against  the  municipality  for  dam- 
ages on  account  of  the  death  of 
plaintiff's  intestate  through  the 
negligence  of  a  garbage  collector 
employed  by  the  municipality,  it 
is  error  to  direct  a  verdict  for  the 
defendant.    25. 

Method  of  levying  assessments 
for  street  improvements;  certifi- 
cation of  the  assessing  ordinance 
is  directory  only;  provision  for 
five  per  cent,  additional  from  the 
date  the  assessment  falls  due  is 
not  a  penalty  but  a  fixing  of  the 
rate  of  interest.    265. 

The  Columbus  ordinance  regu- 
lating the  location,  construction 
and  operation  of  public  gasoline 
and  oil  filling  stations  or  sales  de- 
pots is  not  open  to  constitutional 
objection,  but  its  provisions  are 
prospective  only.    273. 

But  an  old  structure*  used  as  a 
gasoline  and  oil  filling  station 
may  not  be  torn  down  and  a  new 
plant  of  greatly  increased  capac- 
ity erected  in  its  stead  in  disre- 
gard of  the  ordinance.    281. 

In  an  action  before  a  mayor 
involving  the  validity  of  an  ordi- 
nance a  reviewing  court  is  not  at 
liberty  to  consider  the  ordinance 
unless  it  has  been  incorporated  in 
the  record.     285. 

Sections  3673  and  3676,  G.  C, 
in  so  far  as  they  authorize  the  re- 
quirement of  licenses  from  tran- 
sient dealers  doing  business  with- 
in the  municipality  are  unconsti- 
tutional, and  an  ordinance  based 


on  these  statutes  is  without  effect. 
285. 

City  not  liable  to  abutting  own- 
ers for  ^ange  of  grade  of  street, 
unless.    465. 

The  power  to  determine  when 
it  is  necessary  to  improve  or  re- 
pair a  sidewalk  is  vested  in  the 
city  council;  but  a  court  of  equity 
will  intervene  to  prevent  arbitrary 
action  of  a  manifest  abuse  of  dis- 
cretion.   369. 

The  authority  vested  in  munic- 
ipalities to  contract  for  garbage 
disposal  does  not  authorize  the 
creation  of  a  continuing  nuisance, 
and  injunction  lies  against  the 
operation  of  a  plant  which  has 
become  a  menace  to  the  health 
and  comfort  of  the  people.    577. 

Validity  of  proceedings  provid- 
ing for  the  detachment  of  terri- 
tory from  a  municipality;  aban- 
donment of  village  government 
and  erection  of  the  territory  into 
a  township  within  the  discretion 
of  its  inhabitants.     586. 

MUTUAL  BENEFIT 
SOCIETIES— 

The  answers  of  an  applicant 
for  membership  must  be  consid- 
ered as  a  whole;  determination  as 
to  the  truth  or  falsity  of  suQh 
answers  is  for  the  jury.    506. 


NEGLIGENCE— 

An  electric  railway  company, 
in  order  to  fulfill  its  duty  of  ex- 
ercising ordinary  care,  is  required 
to  use  greater  care  where  a  child 
of  tender  years  is  threatened  than 
where  one  of  mature  years  is  in 
peril.     17. 

In  the  case  of  a  child  of  tender 
years  there  can  be  no  inference 
that  it  will  run  either  in  front  of 
the  car  or  away  from  it,  and  a  mo- 
torman Should  operate  his  car' 
with  the  thought  in  mind  that  the 
child  may  do  either.    17. 

The  negligence  of  a  garbage  col- 
lector is  the  negligence  of  the  city 
employing  him;  to  direct  a  ver- 
dict for  the  defendant  in  an  ac- 
tion for  damages  on  account  of  in- 
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jury  growing  out  of  such  negli- 
gence is  error.    25. 

Motorman  bound  to  use  ordi- 
nary care  toward  one  rightfully 
on  the  track  and  in  a  position  of 
peril.    88. 

Where  a  passenger  was  injured 
by  being  pushed  from  car  by  mo- 
torman.   119. 

Gross  negligence  not  shown  in 
the  transmission  of  a  telegraph 
message,  when.    150. 

As  between  two  occupants  of 
an  automobile  in  collision  with 
another  machine.    294. 

Where  there  are  two  plausible 
theories  of  an  accident  the  one 
adopted  by  the  Jury  will  be  up- 
held.   294. 

Degree  of  negligence  where  the 
evidence  shows  negligence  on  the 
part  of  both  the  employer  and  the 
employee  who  was  killed.    316. 

An  employee,  electrocuted  by 
wires  within  ten  feet  of  the  mar 
chine  at  which  he  had  been  as- 
signed for  work,  held  to  have  been 
acting  within  the  scope  of  his  em- 
ployment.   316. 

In  an  action  against  an  '  em- 
ployer for  the  wrongful  death  of 
an  employee  the  law  presumes 
that  both  parties  were  free  from 
negligence.    316. 

Where  one  was  injured  by  the 
sudden  starting  of  a  street  car  as 
he  was  in  the  act  of  boarding  it. 
359. 

A  tort  feasor  other  than  the 
employer  may  be  sued  by  an  in- 
jured workman  who  has  received 
compensation  from  the  state  fund. 
382. 

A  warehouseman  is  liable  for 
damage  by  an  unprecedented 
flood  to  goods  stored  in  his  ware- 
house when  his  own  negligence 
commingled  as  an  active  agent  in 
causing  the  damage'.    385. 

Proximate  cause  of  injury  where 
an  employee  on  a  motor  truck 
with  his  legs  hanging  over  the 
side  caught  his  foot  in  the 
sprocket  wheel.    477. 

NEW  TRIAL— 

Authority  of  justice  of  the  peace 
to  grant.    302. 


NOTICE— 

Failure  of  a  new  administrator 
to  give  notice  of  his  appointment, 
prevents  the  running  of  the  stat- 
ute of  limitations.     249. 

NUISANCE— 

Maintenance-  of  a  nuisance  al- 
leged against  a  fertilizer  com- 
pany.   538. 

Injunction  lies  against  a  gar- 
bage disposal  plant  which  has  be- 
come a  menace  to  health  and  an 
injury  to  private  property,  not- 
withstanding it  is  operated  under 
contract  with  a  municipality  and 
is  equipped  with  the  most  mod- 
ern facilities  and  skill  and  care 
are  used.    677. 


OFFICE  AND  OFFICER— 

The  clerk  of  the  board  of  coun- 
ty commissioners  is  not  a  county 
ofDcer.      337. 

OPTION— 

A  written  optional  contract  for 
a  nominal  consideration  given  by 
the  owner  to  sell  his  real  estate 
is  not  a  sale  thereof,  but  only  a 
standing  offer  to  sell  to  the  per- 
son and  at  the  price  named  within 
the  time  stated  in  the  contract, 
and  the  holder  of  the  option  does 
not  acquire  any  title  unless  he 
accepts  the  ofCer  prior  to  its  ex- 
piration.    33. 

After  the  offer  has  been  ac- 
cepted by  the  holder  of  the  option 
the  contract  becomes  binding  on 
both  parties  and  the  said  holder 
becomes  vested  with  an  equitable 
title  thereto.    33. 


PARENT  AND  CHILD— 

The  legitimacy  of  a  child  is  not 
affected  by  the  fact  that  it  waa 
begotten  before  the  marriage  and 
born  after  the  divorce  of  its  par- 
ents.   309. 

PARTNERSHIP— 

Where  a  partnership  was  dis- 
solved and  the  defendant,  con- 
trary to  agreement,  did  some 
work  on  his  own  account.    126. 

Injunction  does  not  lie  against 
the  doing  of  work  in  no  gense  spe- 
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cial,  unique  or  extraordinary 
(such  as  window  cleaning)  by 
one  who  has  retired  from  a  part- 
nership engaged  in  that  business. 
126. 

Contract  which  constituted  a 
partnership  notwithstanding  a 
declaration  that  a  partnership 
was  not  intended.    289. 

Facts  connected  with  a  business 
relationship  which  constituted  it 
a  partnership.    289. 

PARTY  WALL— 

The  establishment  of  a  party 
wall  does  not  by  implication  give 
one  proprietor  the  right  to  ex- 
tend his  structure  over  the  ad- 
Joining  lot.    239. 

PASSENGER— 

One  who  is  in  the  act  of  step- 
ping on  a  street  car  is  a  passen- 
ger, and  in  case  of  accident  while 
stepping  on  the  car  his  rights  are 
those  of  a  passenger.    359. 

PHYSICIAN— 

May  not  base  his  testimony  as 
to  injuries  sustained  on  com- 
plaints made  to  him  by  the  Injured 
party.     369. 

PLEADING- 

Negligence  need  not  be  averred 
in  an  action  under  a  contract  or 
bailment  which  contains  an  agree- 
ment to  pay  for  goods  lost  or  de- 
stroyed.   394. 

PRESUMPTION— 

There  can  be  no  inference  as  to 
what  a  child  of  tender  years  will 
do  under  circumstances  of  peril. 
17. 

As  to  the  regularity  of  a  pro- 
ceeding in  which  alimony  was  al- 
lowed.   108. 

A  presumption  arises  that  a 
will  made  in  another  state  by  a 
resident  of  Ohio  was  made  with 
the  intention  that  its  provisions 
shall  be  governed  by  Ohio  law. 
177. 

As  to  the  regularity  of  an  offi- 
cial count  of  the  result  of  an  elec- 
tion.   209. 

That  a  deed  of  general  war- 
ranty passes  the  whole  title.   305. 


Of  freedom  by  both  parties  from 
negligence  in  an  action  against 
an  employer  for  the  wrongful 
death  of  an  employee.    316. 

PRIVILEGED  COMMUNI- 
CATIONS— 

An  attorney  for  a  testator  who 
at  his  request  acts  as  a  subscrib- 
ing witness  to  his  will  is  not 
bound  by  Section  11494  as  to 
privileged  communications.      257. 

PROCEEDINGS   IN   AID— 

Against  a  contractor  for  recov- 
ery of  retained  .  percentages; 
homestead  exemption  claimed  and 
allowed.     442. 

PROHIBITION— 

The  writ  of  prohibition  can  not 
be  made  a  substitute  for  a  writ 
of  error,  and  in  order  to  invoke 
the  writ  there  must  be  an  abso- 
dute  want  of  jurisdiction.    364. 

PROPERTY— 

Right  of  possession  of,  may  be 
tried  in  the  probate  court.    481. 

PROSECUTING  ATTORNEY— 

The  city  solicitor  of  Hamilton 
is  prosecuting  attorney  of  the 
municipal  court.     527. 

PUBLIC  CONTRACTS— 

Proceedings  against  a  contrac- 
tor in  aid  of  execution;  retained 
percentages  found  to  belong  to 
the  contractor's  wife;  homestead 
exemption  claimed  and  allowed. 
442. 

PUBLIC  POLICY— 

Extent  to  which  public  policy 
as  announced  by  the  Supreme 
Court  with  reference  to  relief  as- 
sociations has  been  changed  by 
subsequent  legislation.     65. 

PURE  FOOD  LAW— 

The  gist  of  the  offense  in  a 
prosecution  under  the  pure  food 
law  is  the  illegal  sale;  identity  of 
the  purchaser  not  an  essential  ele- 
ment. 345. 


RACE   DISCRIMINATION— 

Refusal  of  seat  in  certain  part 
of  theater  on  account  of  race  or 
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color  subjects  the  proprietor  to  a 
penalty.    231. 

RAILWAYS— 

Where  high  tension  wires  are 
maintained  by  an  electric  railway 
over  land  not  adjacent  to  its 
trax;ks,  an  action  in  ejectment 
may  be  maintained  by  the  owner. 
249. 

Restraint  of  trade  brought 
about  through  railway  control; 
fstock  ownership  permissible  in 
kindred  but  not  in  competing 
lines;  companies  ousted  from  con- 
trol acquired'  through  an  agree- 
ment.   241. 

Failure  of  a  railway  company 
to  deliver  cars  because  of  an  em- 
bargo does  not  prevent  the  run- 
ning of  demurrage.     29. 

Right  of  a  member  of  a  railway 
relief  department  to  sue  the  com- 
pany for  injuries  suffered  through 
its  negligence.     65. 

The   rate    of    the   carrier    duly 

>  filed    pursuant    to    the    Interstate 

Commerce  act  is  the  only  lawful 

charge  and    is   binding   alike  on 

shipper  and  carrier.     77. 

A  shipper  is  charged  with  no- 
tice of  the  regular  fixed  tariff 
freight  rate  duly  filed,  and  a  mis- 
quotation of  the  rate  by  the  car- 
rier's agent  will  not  relieve  the 
shipper  f}rom  ipaying  the  tariff 
rate,  although  he  has  made  the 
shipment  and  paid  the  quoted 
rate  therefor.     77. 

What  a  raiilway  company  in- 
corporated in  another  state  must 
establish  as  a  preliminary  to  the 
appropriation  of  property  in  this 
state.     92. 

Determination  of  the  market 
value  of  s,  railway  company  which 
has  been  absorbed;  must  be  as- 
certained from  sales,  and  not  by 
deduction  from  broad  generaliza- 
tions.    451. 

Under  the  Carmack  amend- 
ment an  action  for  goods  lost  in 
transit  can  be  prosecuted  against 
the  initial  carrier  only.    471. 

RECEIVER^— 

The  appointment  of  a  receiver 
to  manage  and  control  the  sepa- 


rate property  of  a  married  woman 
w^hose  marriage  was  subsequent  to 
the  passage  of  the  married  wo- 
man's act  of  1887,  is  without  force 
or  efifect.    49. 

RELIEF  ASSOCIATIONS— 

A  contract  with  a  so-called  re- 
lief department  of  a  railway 
company  does  not  preclude  an  em- 
ployee who  is  a  member  of  such 
relief  department  from  maintain- 
ing an  action  for  damages 
against  the  company  for  injuries 
suffered  through  its  negligence, 
but  unless  such  suit  is  terminated 
in  accordance  with  the  regula- 
tions of  the  relief  department  the 
plaintiff  will  be  precluded  from 
recovery  under  the  relief  depart- 
ment contract.     65. 

RES   JUDICATA— 

Matters  of  action  and  defense 
which  must  be  deemed  to  have 
been  determined  in  former  Mtiga- 
tion.     137. 

REYERSALS— 

A  reviewing  court  is  without 
authority  to  reverse  a  second 
time  on  weight  of  the  evidence  a 
judgment  against  the  same  party 
and  based  on  the  same  evidence, 
notwithstanding  it  still  believes 
the  judgment  is  one  which  ought 
to  be  reversed.    325. 

ROADS— 

A  levy  for  repair  of  roads  un- 
der favor  of  Section  7419,  when 
no  emergency  exists,  is  controlled 
by  Section  5649-2  and  must  be 
within  its  limitations.     488. 

Conditions  caused  by  freshets 
distinguished  from  repairs  neces- 
sitated by  long  use  and  neglect. 
488. 


SALES— 

Delivery  of  goods  to  a  common 
carrier  consigned  to  a  buyer  pur- 
suant to  a  written  contract  passes 
title,  when.    40. 

SCHOOLS— 

Abandonment  of  school  prop- 
erty on  the  ground  of  non-user  is 
not  established  by  the  mere  show- 
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ing  that  the  school  has  been  sus- 
pended for  a  period  of  three 
years.     63. 

Electors  signing  a  remonstrance 
against  rearrangement  of  a  school 
district  are  at  liberty  to  withdraw 
their  names  within  the  thirty 
day  period  or  until  official  action 
Is  taken.     198. 

SENTENCE— 

Delay  in  enforcing  sentence  not 
a  bar  to  its  execution,  when.   237. 

Where  imposed  as  a  means  of 
enforcing  collection  of  fine  and 
costs  delay  in  enforcement  of  the 
sentence  does  not  bar  issuance  of 
a  writ  of  execution,  when.    237. 

SHADE  TREES— 

May  not  be  trimmed  to  an  in- 
jurious extent  by  the  municipal- 
ity or  its  contractors.     582. 

An  abutting  owner  may  recover 
for  unnecessary  and  injurious 
trimming  of  shade  trees  bordering 
his  property,  whether  done  by  a 
municipality  or  its  contractor; 
not  necessary  that  a  claim  for 
damages  be  filed  before  injunc- 
tion proceedings  are  begun.     582. 

SIDEWALKS— 

Determination  of  necessity  to 
repair  or  improve  must  be  by 
council.     469. 

SPECIFIC    PERFORMANCE}— 

May  be  enforced  by  the  holder 
of  a  senior  equitable  title.    33. 

STATUTES— 

Recommendations  of  adminis- 
trative officials  as  to  statutory 
amendments  are  not  conclusive  in 
determining  legislative  intention. 
113. 

STATUTES   CONSIDERED— 

Section  10857,  permitting  an 
executor,  in  certain  cases,  to 
maintain  an  action  to  construe 
the  will  under  which  he  is  act- 
ing.   1. 

Section  12001,  providing  for  an 
injunction  restraining  a  husband 
from  converting  the  property  of 
his  wife  to  his  own  use.    49. 


Section  10361,  relating  to  pro- 
ceedings on  error  from  justices 
cf  the  peace.    77. 

Section  7995,  relating  to  hus- 
band and  wife.    81. 

Section  11495,  providing  when 
a  party  may  not  testify.     81. 

Section  8759,  relating  to  entry 
upon  and  survey  of  land  for  a 
railway  line.     92. 

Section  614-2,  et  seq.,  relating 
102^^^   fixl'ig  of   telephone   rates. 

Section  10757,  requiring  a  new 
administrator  to  give  notice  of 
his  appointment.     249. 

Section  10722,  relating  to  pay- 
ment of  the  debts  of  a  decedent. 
249. 

Sections  10223-4,  relating  to  the 
jurisdiction  of  justices  of  the 
peace.     262. 

SecUons  3673  and  3676,  author- 
izing municipalities  to  license 
transient  dealers.     285. 

Section  13668,  relating  to  the 
taking  of  depositions  for  the  de- 
fendant in  a  criminal  prosecu- 
tion.    345. 

Section  3830,  providing  that 
time  be  allowed  before  suit  Is 
^jought    against    a    municipality. 

5o2. 

Section  3809,  providing  among 
other  things  for  the  collection 
and  disposal  of  garbage.     577, 

Relating  to  recovery  of  dam- 
ages for  Injuries  or  death  inflicted 
by  a  mob.    145. 

STREET  RAILROADS— 

One  who  is  in  the  act  of  step- 
ping on  a  street  car  is  a  passen- 
ger on  the  car.    359. 

STREETS— 

Validity  of  assessments  for 
street  improvements — see  Assess- 
ments. 

Assessment  ordinances  for 
street  improvements  should  be 
liberally  construed.    265. 

What  an  abutting  owner  must 
show  in  order  to  recover  dam- 
ages for  change  of  grade.    465. 

A  special  assessment  for  a 
street   improvement    will   not   be 
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enjoined    because    in    excess    of 
benefits,  unless.    511. 

SUBROGATION— 

Subsequent  mortgagee  subro- 
gated to  the  rights  of  pre-exist- 
ing lienholders.    491. 

SURETIES— 

Deposits  made  in  Ohio  of  for- 
eign indemnity  companies  are 
subject  to  claims  of  creditors  of 
contractors  bonded  by  such  com- 
panies.    139. 

Failure  of  a  depositary  of  pub- 
lic funds;  liability  of  the  surety 
equal  to  the  full  face  of  its  bond, 
when;  responsibility  for  increase 
of  bond  where  deposits  have  been 
increased;  statutory  provisions 
relating  to  bonds  given  by  deposi- 
taries will  be  read  into  such 
bonds.    417. 


TAXATION— 

Relief  from  unjust  appraise- 
ments must  be  sought  from  the 
board  of  complaints;  aid  from  a 
court  of  equity  is  available  only, 
when;  notice  by  publication  of 
completion  of  work  by  the  taxing 
authorities.     396. 

Emergency  levies  for  repair  of 
roads.    488. 

TELEGRAPH  AND  TELE- 
PHONE— 

Validity  of  a  limitation  of 
amount  recoverable  for  mistake 
in  transmission  of  a  message.   150. 

The  rule  of  the  federal  courts 
excluding  liability  for  mistake, 
except  as  a  result  of  gross  negli- 
gence, controls  where  the  business 
is  Interstate.     150. 

A  telephone  company  is  bound 
by  the  provision  as  to  rates  con- 
tained in  its  franchise  ordinance 
102. 

Public  Utilities  Commission 
without  power  to  change  rates  as 
fixed  in  franchise;  unforseen 
costs  and  unprofitable  operation 
net  ground  for  disregard  of  rate 
provisions.    102. 

TITLEJ— 

To  goods  sold  under  a  written 
contract  and  delivered  to  a  com- 


mon carrier  passes  with  such  de- 
livery, when.    40. 

One  holding  the  equitable  title 
to  real  estate,  but  not  the  legal 
title,  is  not  protected  as  a  bona 
fide  purchaser  without  notice  of 
prior  equities;  to  be  so  protected 
he  must  have  acquired  the  legal 
title  and  parted  with  the  consid- 
eration therefor  prior  to  notice. 
33. 

The  party  holding  the  senior 
equitable  title  to  real  estate  can 
enforce  in  equity  the  specific  per- 
formance of  the  contract  by  his 
grantor,  and  against  the  party 
holding  the  junior  equitable  title. 
33. 

The  holder  of  an  option  for 
purchase  of  real  estate  acquires 
no  title  unless  he  accepts  the  offer 
prior  to  dts  expiration;  after  the 
offer  has  been  accepted  by  the 
holder  of  an  option,  the  contract 
is  binding  on  both  parties  and  he 
has  the  equitable  title  thereto.  33. 

A  title  in  fee  simple  passes 
under  a  devise  with  absolute 
power  of  disposal.    142. 

To  a  Ford  motor  car  does  not 
pass  through  the  agent,  but  direct- 
ly from  the  company  to  the  pur- 
chaser.    161. 

In  a  deed  of  general  warranty 
a  declaration  of  the  purpose  of 
the  grant  is  ordinarily  without  ef- 
fect, the  presumption  being  that 
the  whole  title  passed;  conditions 
lessening  an  estate  conveyed  must 
be  strictly  construed.    305. 

Only  one  in  possession  may 
maintain  an  action  to  quiet  title, 
unless  he  claims  as  remainder- 
man or  reversdoner.     401. 

Questions  as  to  title  must  be 
determined  in  a  court  of  law  and 
can  not  be  raised  in  an  action  for 
injunction.    401. 

Right  to  property  as  determined 
by  the  probate  court  may  not  be 
questioned  by  proceedings  in  an- 
other court.     481. 

TOWNSHIP— 

A  township  trustee  may,  in  his 
capacity  as  a  property  owner,  pe- 
tition for  a  township  ditch.     366. 

Authority  of  township  trustees 
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with  reapect  to  drainage  and  as- 
sessment of  the  cost;  may  employ 
an  engineer;  their  action  will  not 
be  interfered  with  by  the  courts, 
unless.    129. 

TRESPASS— 

Application  of  the  statute  of 
limitations  to  a  continuing  tres- 
pass or  nuisance;  emission  of 
l^moke,  soot  and  gas  upon  the 
lands  of  another.    356. 

TRIALr— 

Of  a  will  case;  scintilla  rule  ap- 
plicable; evidence  not  barred  be- 
cause referring  to  an  issue  not 
mentioned  to  the  jury  in  opening 
statement.     217. 

A  hypothetical  question  should 
not  be  excluded  where  supported 
by  evidence  tending  to  prove  the 
matters  enumerated.     217. 

in  a  will  contest  a  motion  in 
the  nature  of  a  plea  in  abatement 
may  be  determined  in  advance  of 
submission  of  the  issue  as  to  the 
validity  of  the  will.     309. 

TRUST— 

Election  by  a  widow  not  to  take 
under  the  will  of  her  deceased 
husband  terminates  a  trust  cre- 
ated in  her  favor  and  accelerates 
the  enjoyment  by  the  remainder- 
men of  the  property  covered 
thereby,  when.    46. 

TUBERCULOSIS     HOSPITALS— 

The  act  relating  to,  is  valid; 
discretion  of  the  joint  board.   329. 


VACATED  STREET— 

An  abutting  owner  is  not  liable 
for  the  cost  of  relocating  a  gas 
main,  made  necessary  by  chang- 
ing the  grade  of  a  vacated  street. 
833. 

VAGRANCY— 

Loitering  may  be  punished  un- 
der the  statute  relating  to  va- 
grancy.    353. 

VERDICT— 

Where  there  are  two  plausible 
theories  of  an  accident,  the  one 
adopted  by  the  jury  will  be  up- 
held.    294. 


WAREHOUSE— 

Invaded  by  flood  waters;  ware- 
houseman liable  for  damage  to 
goods  stored  therein  when  it  is 
shown  that  his  own  negligence 
commingled  as  an  active  agent  in 
causing  the  damage;  whether 
warehouseman  exercised  ordinary 
care,  a  question  for  the  jury.   385. 

WATER  AND   WATER- 
COURSES— 

Liability  for  damages  caused 
by  an  extraordinary  flood  to  goods 
stored  in  a  warehouse.     385. 

WEIGHT  OF  EVIDENCE— 
See  EviDBNCK. 

WIDOW— 

Delivery  of  an  estate  to  the 
widow  to  hold  for  life;  rights  of 
the  remaindermen.     1. 

WILLS— 

Where  by  the  terms  of  the  will 
a  fee  is  clearly  given,  a  limitation 
over  is  void  as  inconsistent  with 
the  fee  granted.    142. 

An  executor  may  maintain  an 
actiop  for  construction  of  the 
will  under  which  he  is  acting, 
where  the  estates  devised  are  un- 
certain, the  classes  of  beneficiaries 
in  doubt,  and  tlie  duty,  of  the  ex- 
ecutor to  pay  collateral  inher- 
itance tax  is  in  doubt.     1. 

An  action  to  construe  a  will  is 
an  action  in  chancery,  and  appeal 
lies  from  the  decree  of  the  com- 
mon pleas  cOTirt.     I. 

A  codicil  will  be  held  to  speak 
as  of  the  duu  of  the  testator's 
death,  when.  1. 

Disposition  of  stock  dividends 
paid  to  an  executor;  delivery  of 
estate  lo  widow  to  hold  for  life; 
rights  of  remaindermen.    1. 

Where  a  widow  elects  not  to 
take  under  the  will  of  her  de- 
ceased husband,  which  creates  a 
trust  in  her  favor,  her  renuncia- 
tion, in  the  absence  of  any  other 
disposition  of  the  property  cov- 
ered by  the  trust,  accelerates  the 
enjoyment  thereof  by  the  remain- 
dermen, subject  to  the  dower  in- 
terest of  the  widow  therein,  but 
without   terminating   another   in- 
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dependent   trust  created   by   said 
wlU.    46. 

A  presumption  arises  that 
where  a  will  is  made  in  another 
state  by  a  resident  of  Ohio,  it  was 
intended  that  the  estate  should 
be  administered  under  Ohio  law. 
177. 

A  will  contest  is  not  exempted 
from  the  scintilla  rule;  the  Jury 
and  not  the  trial  judge  must 
weigh  the  evidence.    217. 

In  the  trial  of  an  action  to  set 
aside  a  will,  failure  to  include  an 
imiK>rtant  issue  in  statement  to 
the  Jury  does  not  bar  introduc- 
tion of  evidence  thereon.      217. 

In  a  will  contest  the  attorney  of 
the  testator  is  not  made  incom- 
petent to  testify  as  to  declara- 
tions made  by  the  testator  at  or 
near  the  time  the  will  was  exe- 
cuted, by  reason  of  the  fact  that 
he  acted  as  a  subscribing  witness 
by  request  of  the  testator.    267. 

I^eclarations  made  by  a  wit- 
ness to  the  will  immediately  after 
leaving  the  room  do  not  consti- 
tute any  part  of  the  res  gestae. 
257. 

Pages  so  pinned  together  as  to 
place  the  sheet  containing  the 
testimonium  clause  on  top;  or- 
derly    construction     shown      by 


shifting  the  order  of  the  sheets 
and  instrument  held  valid.     297. 

A  child  of  divorced  parents  may 
maintain  an  action  to  contest  his 
father's  will.     309. 

A  motion  in  the  nature  of  a 
plea  in  abatement,  denying  the  in- 
terest of  plaintifP  in  the  subject- 
matter  of  the  suit,  may  be  deter- 
mined before  submission  of  the 
issue  as  to  the  validity  of  the  will, 
notwithstanding  the  defendants 
have  answered  to  the  merits.   309. 

Distribution  per  capita  rather 
than  per  stirpes  will  be  favored 
in  the  interest  of  equality  where 
the  testator  left  undetermined 
portions  of  his  estate.     321. 

WORDS   AND   PHRASES— 

Meaning  of  the  term  '^general 
election."     10. 

WORKMEN'S  COMPENSATION— 

Legal  wife  of  killed  employee 
not  barred  from  benefits  by  biga- 
mous marriage  of  the  decedent. 
97. 

Humane  purpose  of  the  com- 
pensation act.     97. 

Receipt  of  money  by  an  Injured 
workman  from  the  state  fund  not 
a  bar  to  an  action  against  a  Joint 
tort  feasor  other  than  the  em- 
ployer.    383. 
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